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ACQUIESCENCE, See Usufructuary mortgage . , . * 

ACTS— 1856— XV (Hindu Widows Bemarriaqe Act). See Hindu widow 

1860 — IV (Indian Divoece Act) sections 12 and 11— -Decree nisi 

— Duty of the Court passing that decree — Confirmation.'] The High 
Court should not make a decree 7iisi for dissolution of marriage abso- 
lute without a motion being made to it for that purpose. When after 
the passing of the decree nisi for dissolution of marriage, no one 
represented either the petitioner or the respondent and correspondent 
in the High Court,. held, no order could be made on the reference for 
confirmation of such decree unless a motion was made to the Court for 
that purpose. Seld further that under section 12 of the Act the 
duties of a court in the investigation of a suit for a divorce are that 
upon any petition for a dissolution of marriage being presented, the 
court shall satisfy itself, so far as it reasonably can, not only as to the 
facts alleged but also whether or not petitioner has been in any 
manner accessory to or conniving at the adultery, or has condoned 
the same; and shall enquire into any counter-charge which maybe 
made against the petitioner. Ciclley v. Culley, I, L. B., 10 All., 559, 
followed. 

Forshaw v. Forshaw . . » • . • • • 

XLV (Indian Penal Code), section 173 — Act {Local) No. 

Ill^of 1901 ( United Provinces Land Devemie Act), sections 147, 196 
and 196 — Citation to appear— ‘.Refusal to accept citation or to sign 
dup Ueate '] . JSeld that the refusal to accept a citation issued under 
section 147 of the Land Kevenue Act or to sign the duplicate thereof 
is not an ofience under section 173 of the Indian Penal Code. The 
m Queen v. Dunamalai Nadan, I. L. E., 6 Mad., 199, Reg. v. Kalya 
hin Fahir, 5 Bom., H. 0. Bep., Cr. G., S4, Di the matter of Rhoohun- 
eshwar Duti, I. L. R., 3 Calc., 621, Queen Fmprees v. Sira Lai, 
Weekly Notes, 1883, p. 222, and Queen-Fmpress v. Krishna Ctdhinda 
Das, I. L. E., 20 Calc., 358, referred to. 

Emperor Ahmad Husain Khan ,, 

\ — — —SBCTioH 802 — Murder— FoisoU' 

* ing ly dhatura—InteJition—Knoioledge.] Dhatura was administer- 
ed with the usual object of facilitating robbery, but in such quantity 
that the person to whom it was given died in the course of a few 
hours. 

Sold that the person so administering dhatura was rightly 
convicted under section 302 of the Indian Penal Code. 

«r Emperor v. Gutali • • » • • , . . 

— SECTION 304A — A dminisierin g 

poison believing it to he a charm— Rash and negligent act— Lialih 
Where the accused received a powder from an enemy of 
her relative ; took no precaution to ascertain whether it was noxious, 
and mixed it with his food believing that by doing so she would 
♦ become rich. Meld that the conduct was wanting in that prudence 
» and circumspection which every human being is supposed to exercise, 
and as by her rash and thoughtless act she caused death she was 
guilty of an of ence under section 304A., Indian Penal Code. 
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JSmveroT v. Nagawa, 4 Bom., L. B., 425, distinguislied. Q.-Jff. v, 
SlidJclhani P. B.» 1887, Or, J., 60, followed. 

Emperor Jamna •« »• *4 ^ ^90 

ACTS— 1860— XLV CIndtan Penal Golb), sections_361 and 363— 

Kidnapping— ‘Motive — KmusJimcnt^ Bor a conviction under section 

363, Indian Penal Code, it was sutFicient to prove that the minor was 
taken away from the custody of a lawful guardian without his con- 
sent. Motive had nothing to say to the offence of kidnapping though 
it might have much to say to the punishment. Consent given by 
the guardian after the commission of the offence would not cure it. 

Emperor t). Ganesh .. •• *• 448 

1865— X (Indian Succession Act) section 84— Will— Oonstmction 

of document— ‘Section 84 — Devise to ** eldest son and to Ms latoful 
male children according to the law of inherita^ice Marriage — 
Marriage hetioeen Christian and Muhammadan performed according 
to Muhammadan rites, '\ Thomas Skinner, domiciled in the North- 
Western Provinces, and the owner of considerable landed property, 
died in 1865, leaving a will, made on the 22nd, of October 1864, %e., 
before the passing of the Indian Succession Act, by which, amongst 
other dispositions, it was provided that— “ my private zamindari, 
presented to me by Government as a reward for services rendered dur- 
ing the rebellion of 1857, as well as all villages, houses and other pro- 
perty added by me from time to time to the original grant, may at my 
demise descend to my eldest son, Thomas Brown Skinner and to his 
lawful male children according to the law of inheritance. In the 
event of my eldest son Thomas Brown Skinner dying without lawful 
male children, the above-mentioned private zaniindari, et cetera^ shall 
descend to my next male heir, and should all my sons die without 
lawful made children, the zamindari, et cetera, shall descend to my 
female children or in the event of their death, to the female children 
born in wedlock of my sons in succession.” ^ 

Meld that tho construction of such a will was not governtsd by 
English law or by the provisions of the Indian Succession Act, 1865, 
which was not retrospective ; but the will was to be construed, as was 
laid down by the Privy Oouncil in the case of Barlow v. Orde (13 Moo, r 

I. A., 277) according to principles of justice, equity and good con- 
science. So construing the will and having regard to tho circum- 
stances of the family at the time of its execution, the testator must 
not be taken to have intended to confer an absolute estate on his eldest 
son, but that his sons who should acquire the property should 
have a life estate only, and that the absolute estate should devolve 
upon the eldest son of the testator who should be entitled to the 
property for life and should leave a son surviving him. Secretary 
of State y. The Administrator Q-eneral of Bengal, 1 B. L. B., S7, O. 

0., Abraham v, Abraham^ 9 Moo. I. A., 193, 199, Brouqhton v. Boqose, 

12 B.L-R., 74, referred to. 

that a marriage. ceremony performed according to Mu- 
hammadan rites between a Christian man and a Muhammadan 
woman can create no valid marriage between the parties. ^ 

Bichard Ross Skinner v, Burga Prasad • . , , 239 

—1886— XXVI (OuDH Sub-Settlement Act.) —Construciion of Bides 
%n schedule to Act — Buies 2, 3 and 13— Bevisiofi of decree granting 
under-proprietary rights made before passing of Act— Jurisdiction 
of Mnancial Commissioner —Xlonstruction of lease— Bight of talug- ^ 
dar to ejectment of lessee on expiry of lease— Oudfi Bent Act (XXII 
of 1866)] , The history of the Oudh Sub-settlement Act (XXVI of 
1866) together with its provisions and the rules in the schedule 
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attached to it show that the ohject and purpose with which it was 
passed were to revise and correct what had been hastily and imper- 
fectly or loosely done and to secure that no person should enjoy 
•under-proprietary rights who could not establish his claim in the 
manner prescribed by those rules. 

^ Claims which have been disposed of otherwise than in accord- 
ance with these rules,” in rule 13, mean claims which have not been 
supported by the proofs prescribed by, amongst other provisions, rules 
2 and 3, that is, proof that the claimant possesses an under-propriet- 
ary right in the lands of which sub-settlement is claimed ; that such 
right has been kept alive over the whole area claimed within the 
period of limitation ; and that he has by virtue only of his under- 
proprietary right held the lands under contract with some degree of 
continuousness since they came into the taluq. 

In 1864 the predecessor in title of the appellants brought a suit 
for under-proprietary settlement of a village within the respondent’s 
taluq. On 15th March of that year a Judgment was given in his 
• favour for a “ permanent lease ” of the village with payment of a sum 
for malikana to the taluq dar, which was affirmed by the Settlement 
Commissioner, the Chief Commissioner, and the Financial Commis- 
sioner. After the passing of Act XXVI of 1866 the taluqdar applied 
for a review of that judgment, and the case was remanded to the 
Settlement Court for reinvestigation under the new rules, and eventu- 
ally the Financial Commissioner, on 6th lannary 1869, decreed as 
follows : — “ The provisions of the Sub-Settlement Act have not been 

complied with As the original proprietary title has not been 

proved, the plain tifi is in no way entitled to sub-settlement, which 
actually restores him under our rules to proprietary possession, and 
makes the taluqdar who has heen half a century in possession, the 
mere recipient of malikana. I decree a farming lease to plaintiff, he 
paying the Government demand plus 25 per cent, to the taluqdar for 
a period of 80 years.” 

^ that the Financial Commissioner had Jurisdiction under 

section 13 of the rules under Act XXVI of 1866 to make the decree of 
6th January 1869, and that it was a valid and binding decree, 

• Held also that, on the construction of the decree the lease was 
one for a term of SO years from the date of the decree, and on the ex- 
, piration of that period the lessee was liable to ejectment in a suit in 
the Eevenue Court under the Oudh Kent Act (XXII of 1886), 

Maheshar Par shad v. Muhammad Ewaz Ali Khan . ♦ 894 

ACTS —1869— -I (Oudh Estates Act), sections 22 and 2B — UMe ? ice — 
•Custom, fTOof of — Custom exciuding daughters — Wajih^ul-arz — 

^ Hmdenoe of custom of succession to im^artihle estate toliether admis^ 
sille in proving custom of succession to 'partihle 'estate — Concurrent 
findings as to custom being established^ effect of — Declarations by 
Tcanungo — Bellies by tahiqdars to Q-onernment inquiries as to succes- 
sion — Oudh Land JBe'oe^iue Act (No. XVII of 1876J, section 17.] 

In a suit by the appellant claiming as daughter of a Hindu taluqdar 
^hose name was entered in lists 1 and 4 prepared under the Oudh 
Estates Act (I of 1869), an estate, the succession to which was there- 
fore regulated, under section 23 of that Act, by the ordinary Hindu 
law of the Mitakshara School, the defendants, male collaterals of the 
appellant’s father, set up a custom by which daughters were excluded 
from inheritance and both Courts in India found on evidence that 
the custom was proved. 

Held, by the Judicial Committee, that if and so far as it was a 
conclusion of fact the concurrent finding was though not absolutely 
binding on the oqnimittee, entitled to the greatest weight. 
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Teolinieal objections to declarations made by kanimgos, to entries 
in the wajib-ul-arzes by the officer charged by Government with that 
duty, and to answers given to official inq[ulries made under Govern- 
ment direction as to the rules of succession prevailing in particular 
families, were considered by their Lordships to be material rather to 
the weight than to the admissibility of the particular evidence which 
was rv-ma /aeie admissible as purporting to be made by the proper 
officGd' in preformance of a special duty, and presumably with due 
regard to the rules laid down for his guidance. 

Though under section 17 of the Oadh Land Revenue Act (XVII 
of 1876) entries duly made and attested in wajib-ul-arzes are presuma- 
* bly correct records of the facts entered, their value as- evidence varies 
according to circumstances. Miihammadj Imam Ali Khan v. Husain 
Khan, I. L. R., 26 Gale., 81, at p. 92 : L. R., 25 I. A., 161, at p. 169, 
followed. 

It was contended that evidence of a custom regulating the succes- 
sion to impartible estates where the rule of gaddi-nashini prevailed 
was inadmissible on a question as to the custom of succession to a ‘ « 

partible estate governed by the ordinary Hindu law applicable to 
estates in list 4 of Act I of 1869. 

Held (referring to Kdami Natchier v. Rajah of Shivagimga, 9 
Moo. I. A., 539 ; Jogendro Blmgati Hurrochundra Mahejpaira v, 
Hitganand Man Singh, I. L. R., 18 Gale., 151, at p. 154 ; L. R., 17 1. 

A., 128 at p. 131, and Suhramanya, Randy a Cholcha Talavar v. Sha 
Sulramanya Rillai, I. L. R., 17 Mad., Sio at p. 325) that there was 
nothing in the mere fact of partibility to make evidence of a family 
custom excluding or postponing daughters to male collaterals in 
impartible estates necessarily inapplicable to partible estates. 

Wajib-ul-arzes, therefore relating to the succession to impartible 
estates were held to have been rightly admitted as evidenoo of the 
custom set up in the present case. » 

LeTcraj Kunwar v. Mahjpal Singh, I. L. R., 5 Calc., 744 ; L. R. 

7, 1. A. 63, and two unreported cases referred to m the judgment o*f the 
Judicial Oommissioners followed. 

Rarbati Kunwar v. Ohandrapal Kimwar . . , . . . 4&7 

ACTS— 1870 — ^VII (Court Fees Act), section 5, sectionl, clause IX — Re- 
ference — Court fee — Foreclosure sidt-RIaintifs ordered to discharge 
^rior mortgage — Validity of mortgage challenged in appeal — Ad 
valorem fee.'] In a suit for foreclosure a decree was passed in favour 
of the plaintiS conditionally on his redeeming a prior mortgage on pay- 
ment of Rs. 5,914-6-5. The plaintiff appealed, assailing the validity of * 
the prior mortgage, and stamped his memorandum of appeal with an 
ad valorem court fee on the amount of the principal sum of money , 

secured by the prior mortgage. Held that the proper amount of 
court fee payable was an ad valorem court fee on the -amount which 
the plaintiff had been ordered to pay to the prior mortgagee. Nepal 
Rai V. Deli Rrasid, Weekly Rotes, 1905, p. 40, and Jhanda Mai v. 
Himmai, unreported judgment of Burkitt, J., dated ISth January 
1908, followed. ^ 

Baji Lai v. Gobardhan , * . . . , , , 265 

B—Sohedtde I, Article 45— 

Court fee-— Interlocutory order— Remeui] Held that an applica- 
tion for review of an interlocutory order was properly stamped with 
a court fee stamp of Rs. 2, and that neither Article 4 nor Article 6 of 
schedule I of the Court Fees Act refers to an interlocutory order. 

Bomt Rrinied Judgments, 1892, p. 383, followed. 

Jagannath Prasad t?. Mulchand 262 
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A.crS-“lS70-VII (Court Pees Aot), section 7, onA^usE IX, See Act No. 

VII of 1S87, Section 8 . . .. .. .. ..44 

• — — ^ — Schedule I, section 5, ariiales 4, 5 — ■ 

Court fee‘--’.Ajp'plicaiio}h for review affecting only jporMo7i of decreed] 
jECeld that the proper fee leviable on an application for review of 
judgment when it refers only to a portion of the decree is the fee levi- 
able on the plaint or memorandum of appeal, in which the judgment, 
review of which is asked for, is passed — Proceedings January 16, 

1872, 7 Mad., H. 0. R., app. 1, In re Manohar Tambehar^ I. L. B., 4 
Bom., 26, not followed. Nohin Chanira v. Uzir. Ali, 3 C. W. N,, 

292 and Imdad Hasan v. Badri. Prasad^ Weekly Notes, 1898, p. 

212, followed. 

In the matter of Sheikh Maqbul Ahmad , , . , 294 

‘1871- XIII (Pensions Act), section 11—InmiovaUe property 

granted in lieu of pension — Hot a pension-^ Liable to attachment--* 

Civil Procedure Code section 266 Cg)»~\ Where certain im- 

movable property was granted in lieu of a pension and the sanad 
provided that upon the death of the original grantee the estate 
would be continued in perpetuity in the manner of an hereditary 
holding (zamindari mauroosi) and at the desire of the grantee 
revenue was assessed aild the members of the family had treated 
it as ordinary zaniindari property, subject simply to the payment 
of Government revenue, held that the zaniindari so granted was 
not a pension within the meaning of section 11 of the Pensions 
Act, and was liable to attachment and sale in execution. Lachmi 
Uarain'^, Male mid Singh 26 All., 617, mA Secretary of 

State for India v. Khemchand Jaychandj I, L. B., 4 Bom., 432, 
followed. 

Amna Bibi -y. Najmunnissa • • « • • * , . 382 

1872—1 (Indian Evidence Aot), sections 8, 24, 25, 26, 27— 

Accused induced to point out the hiding place of stolen property — 
Conduct— Admissibility of evidence — Criminal Procedure Code^ 
section l^Z—Confessioii], M was charged with the murder of a girl. 

In the hope of pardon being given to her, she took the police to a 
* certain place and pointed out and produced certain ornaments, which 
the deceased was wearing at the time of her death. Held that evi- 
dence was admissible to show that the accused did go to a certain 
place and there produce certain ornaments. 

Such evidence was admissible under section 8 of the Indian Evi- 
dence Aot irrespective of whether the conduct of the accused was or 
was not the result of inducement offered by the police. 

Emperor v. Misri . , . , . , , , 592 

SECTION 35 — Regulation Ho. VII 

of 1822^ section dr-Buties of Collectors and Settlement Officers— 
^Entries in khewat and Jehaiauni.'] Under the provisions of Eegula- 
tion No. VII of 1822, settlement officers had to ascertain “ the real 
nature and extent of the interests held, more especially where several 
^ persons may hold interests -in the subject-matter of different kinds 
or degrees,’’ Held that this included the case of mortgagors and 
mortgagees. 


Held also the entries in hhewats and hhataunis made at settle- 
ments under Eegulation No. VII of 1822 are admissible in evidence 
under section 35, Indian Evidence Act, 1872. 

^ Robert Skinner 'y. Ohandan Singh . . .. 

^ — section 115, See Act No, iX of: 

1872, section 11 ,, ,, ' 

3 
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ACTS-1872— IX (IHDUN Contract Act), section I 

0/1S72 (Indian JSindence Act), sprUon 1 

minor fraudulently re^reseniing Umself to he, offM age. ^ Wo.ct.to 
or not the doctrine of estoppel applies to a contract entered into by a 
minor, where persons who are in fact under age by i^lse and fraudu- 
lent misrepresentations as to their age induce others to pm chase 
property from them,, they are liable in equity to make restitution to 
the purchasers for the benefit they have obtained befOTe they can 
recover possession of the property sold. So heM by Banerji, J. 
■Mohori Bihee v. Bharmodas Q-hcse, I. L B., 30 Calc., 5d9 Pre/mo 
jDuU V. Bharmodas G-hose, I. L. R., 26 Calc., Sbl, damesh 
Ba^u, I. L. B., 21 Bom., 193, and Stiheman v. Baicson, lb 1j. J. Oil., 
205, referred to. 

Richarbs, L, differed on the question of fact as to whether the 
plaintiffs had been induced by any misrepresentations of the demn- 
dants as to their ages to enter into the contract sought to be set 
aside. 


Jagar Nath Singh v. Lalta Prasad • • . . • • 

. SECTION 16, as amended ly Act No. VIII 

0/1899 — Suit on hondr-Bebtor and creditor— Bisqualifled ^ro^ijietor 
whose estate was under control of Co^irt of W ards^ Bxercise by 
creditor of undue influence — XJnoonscionable transaction — ConiBOtmd 
interest — Onus of f roof of undue influ>enGe.'\ This was an appeal by 
the defendant, a “ disqualified proprietor ” under the provisions of the 
Oudh Land Bevenne Act (XVII of 1876) whose property, on the 
ground of his indebtedness and consequent inability to manage it, bad 
been placed in charge of the Court of Wards. Whilst it was under 
their control and without their sanction he executed on 27th January 
1896, in favour of the plaintiff, a bond by which he contracted to pay 
in two years with interest and compound interest with yearly rests, 
the sum of Bs. 9,950 which was due on a former bond, dated 14th 
September 1889 executed by him for a loan of Bs. 4,000 in favour of 
the same creditor. No actual money consideration, therefore passed at 
the execution of the bond in suit. The defendant’s estates wore res- 
tored to him in July 1898, and on 25th January 1904 the plaintiff 
brought a suit for Bs.* 32,877 principal and interest due on the bond. 
The defence was that the bond was obtained by “ undue influence,” 
and that it was an unconscionable transaction. Both the courts 
below placed the onus on the defendant to prove undue influence, and 
found that he had failed to do so and that the transaction was not 
unconscionable. 


Keld by the Judicial Committee (reversing the decisions of the 
Courts in India) following the case of Bliani^al Bas v. Maneshar 
JBalihsh Singh, 1, L. B., 28 All., 570 : L. B., 33 I, A., 113, in which 
the same defendant as in the present case was the borrower that he 
was (as in that case) placed in such a condition of helplessness that 
the plaintifi was in a position “to dominate his will” within the 
meaning of section 16 of the Contract Act (IX of 1872) as amended 
by Act VIII of 1899, and that he used that position to obtain an 
unfair advantage over the defendant. 

Under the circumstances the bond was set aside, and a decree 
passed for the original sum of Bs. 4,000 with simple interest at 18 per 
cent, per annum from 14th September 1889 to the date of payment. 

’ Maneshar Bakhsh Singh v, Shadi Lall . . • . 


21 


r- 


386 


SECTION 25(3), See Act No. XV 

of 1877, section 20 ... .. .. 495 

— — —.SECTION 23 — Contract— Agree*^ 

meni immoral or ojofosed to yuhlic policy— Lease of house to a pros-* 
fitutef} Meld that knowingly letting a house to a prostitute, with the. 
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object of ber carrying on therein prostitution is immoral and contrary 
to public policy ; and a landlord who knowingly so lets quarters to a 
prostitute to carry on prostitution cannot reooTer the rent in a Court 
li of law. 

Cboga Lai 'T. Piyari ♦. . .58 

ACTS— 1872— IX (Indian Contbaot Act), sections 55, 65, AotbTo.XY 

of 1877, schedule II, article 97 • . . , * . . . 68 

— SECTION 129, See Act No. Y of 

1681, section 78 . , . . . • . . . . 66 

-1876— XYII (OuDH tiAND Revenue Act), section 17 — See Act 

No. I of 1869, sections 22 and 23 . , ' * , . , . . ' 467 

SECTION 74 — Compromise 

--- Document signed hy claimants in mutation proceedings — Acguies- 
cence in partition proceedings — Suit to disp%(>te title and recover 
possession of shares to which plaintiff was entitled hy Hindu law— 
Estoppel - Suit in Civil Court on title after partition.'] The plain- 
tiff and defendants were claimants to the estate, consisting of 30 
villages, of a deceased Hindu, and though by the ordinary Hindu law 
the plaintif as brother of the deceased, was entitled to the whole 
property as against the defendants, who v/ere nephews (sons of deceas- 
ed brother) the three claimants in the mutation proceedings signed in 
1896 a document whhh stated that the property was held, one moiety 
by the plahitifE and the other moiety by the defendants, and that 
“ there is no other legal heir except the deponents ; the mutation in 
respect of the deceased’s share in all the villages should be allowed 
and nobody has any objection thereto ; ’ ’ and the revenue authorities 
effected mutation of names in that v^ay. In 1902 partition which left 
the parties in the same state as to possession was effected in accord- 
ance with the provisions of the Oudh Land Revenue Act (XYII of 
1876). In a suit brought in 1904 to recover possession as heir of the 
decijased of the half share held by the defendants, the latter pleaded 
(inter alia) that their possession was the result of a compromise come 
to beftween the parties in the mutation proceedings which was 
evidenced by the document of 1896, and that the plaintifi was estopped 
by such mutual arrangements from asserting his present claim. 

Held by the Judicial Committee (affirming the concurrent deci- 
sions of both the Courts in India on the evidence) that there was no 
proof of any compromise. The mutation of names by itself created no 
proprietary title. The document of 1896 contained no words that 
could be construed as amounting to an abandonment by the plaintifi 
of his legal rights. It was merely a statement of the facts as they 
existed as to the possession of the property, and by its silence as to a 
# compromise tended to support the conclusion that no compromise 
was ever made. 

In the partition proceedings the plaintiff made no objection to 
the defendant’s title under section 74 of Act XYII of 1876 ; but h^ 
filed an application in which he asked that “the share of Mannu 
Singh (the deceased) should be decided at present according to posses- 
sion, and a separate suit will be filed in a competent court as regards 
f the title in respect of the proiierty of Mannu Singh.” Both the 
GouruS ill India concurred in decreeing to the plaintif the shares of 
the deceased in 29 of the villages, but as to one village they differed, 
the Judicial Commissioner holding that the iDlaintiff was not entitled 
to recover the share in it because the partition in regard to that village 
had dealt with the shares of other persons beside the parties to the 
^ present suit and also because the plaintif should have raised the 
question of the defendant’s title in the partition proceedings and was 
now estoixped from recovering the share which had been allotted to the 
defendants at the partition. . 
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Seld by the Judicial Committee that the order of the Bevenue 
Officer in the partition proceedings .showed that the shares of no 
other parties than the parties to this suit were affected by the partition 
of the shares in the one village as to which the Courts differed. ^ The 
Bevenue Court had clearly given efiect to the plaintiff’s application as 
to the question of title, for no inquiry under section 74 of Act XVII of 
1876 was made and the question of title was left to be decided by the 
Civil Court. The ground of estoppel therefore failed and the plain- 
tiff was entitled to the shares in all the villages sued for. 

Chokhey Bingh Jote Singh .. .. .. 73 

ACTS--1873 — IX (Indiah Oaths Act), sections 9 and 11 — Defendant 
taMng oath ^)roposed ly ^jplaintiff—Oath (wnclusive.'] The plaintiff 
in a suit stated that he would accept whatever evidence the defendant 
would give the Ganges water in his hand and on his honour. The 
defendant swore with Ganges water in his hand that the claim was 
false inasmuch as the amount due to the plaintiff had been set ofi 
against a large sum due to the defendant. JSeld that the suit must 
be dismissed, the defendant having sworn in the manner prescribed. 

Chedi Lai Jwala Prasad . . , . • . 315 

^ XIX (X.-W. P. Land Bevenue Act), sections 132, 241 — 

Act (Local ) No. Ill of 1901 (United Frovinces Land Bevenue Act J, 
section 223 (hJ—’Fartition — Civil and^Bevemie Courts ^J%i’risdio^ 
tion,~\ A plaintiff came into Court upon the allegation that a certain 
grove had upon partition been wrongly allotted to the defendants' 
mahal whereas it should have been allotted to his (the plaintiff’s) 
mahal, and he claimed a decree for a declaration of his title or for 

, possession. Deld that section 203 {h) of the United Provinces Land 
Bevenue Act, 1901, barred the cognizance of such a suit by a Civil 
Court. Kishen Frasad v. Kadlier Malf Weekly Notes, 1900, p. 11, 
distinguished. 

Jagan Nath v. Tirbeni Sahai , . . • ♦ . 41 ^ 

—1877 — I (SpeciI'IC Belief Act), section for ^wssession 

before expiry of lease — Declaratory decree — No alteration in the 
nature of the suit.] During the subsistence of a tenancy a third 
party dispossessed the plaintiff’s tenants. The plaintiff sued the 
third party for possession. Held that the suit for immediate posses- 
sion was not maintainable in consequence of the existence of the out- 
standing lease. Eeld that the plaintiff in such a case was entitled 
to a declaration of title and this does not alter the nature of the suit, 

Sita Bam v. Bam Lai, I. L. B., 16 All., 440, followed. 

Ghulam Husain v, Muhammad Husain . . , . 2J1 

— HI (Begistration Act) sections 21, 22 and 76 — Befusal to re^ 

yister--- Suit to enforce registration — Stifficient to identify the 
same*^ — Jaidad— Scope of section 21 — Letters relating to immov- 
able property Where a letter purported to transfer immovable 
property and was presented as a non-testamentary document for re- 
gistration which was refused on the ground that it contained no 
description of, the property sufficient to identify the same,’ ’ held 
that the refusal was under the circumstances proper. 

The provisions of section 21, Begistration Act, are positive and 
imperative, and not merely directory. 

Saiyid Mahmud Muhammad Zubair 523 

— ___ — XY (Indian Limitation Act), section 8 — Joint Mindu 
famly^Sale of joint property ly guardian of minors — Suit to avoid 
sale-^Limitationf] The- certificated guardian of two Hindu minors 
sold certain property of the minors^without the sanction of the District 
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Judge. Within three years of liis attaining majority the younger 
of the two minors, who were brothers, sued to avoid the sale. The 
elder, however, had come of age several years earlier and had taken 

• no steps to repudiate the transaction. Seld that the suit w'as not 
barred by limitation. Feriastimi v. Krishna At/t/an, I. L. E., 25 
Mad., 431, and VigneswarJ> v. Ka^ayya^ I. L. E., 16 Mad., 436, 
referred to. 

Ganga Day al V. Mani Earn .. *. .« 156 

ACTS — 1877— XV (Indian Limitation Act), section 20 — Ap^iropna- 
iion of payment — Fayment of interest as such — Appropriation of 
payment hy creditor iotoards ijdtrest without spedfcafion hy debtor 
does not sam limitation — Act Ffo. IX of 1872 (Indian Contract • 
Aot)y section ^25 |3) — Fresh cause of action — Limiiationf\ Under 
section 20 of the Limitation Act, the payment of interest will save 
limitation when the payment is made as such, that is to say, the 
debtor has paid the amount with the intention that it should be paid 

^ towards interest, and there must be something to indicate that 
intention. The mere appropriation hy the creditor of these payments 
to interest is not such an indication. 

A letter containing a promise to pay a time-barred debt within 
one month an agreement such as is contemplated by section 25, 
clause .(3), Contract Act, and gives a fresh cause of action. 

hluhammad Abdulla Khan d. Bank Instalment Co. Limited 

in Liquidation . , . . . . . . 495 

— ■ • SECTION 2^ ~ Fxectetion of decree— Sale of judgment <leht or s* 

property — Juch sale not part payment so as to save limUation'], In 
order that the provisions of section 20 of the Indian Limitation Act, 

1877, should apply in favour of the decree-holders, it is necessary 
that the fact of part payment of the prinoip)al of a debt should apx)ear 
in the handwriting of the debtors. Where therefore, some timber 
belonging to the judgment-debtors was sold in execution, and the 
proceeds were applied to satisfy the decree in part, it was held that 
this was not a good payment within the meaning of section 20 of the 
, Limitation Act. 

Oiidh Bihari Pande y. Mahabir Sahai . . . . 690 

SCHEDULE II, AETICLES 

67, 62, 89 and 120 — Limitation — Liahility of agen-F s sons and grand- 
sons — Compromise — Fermission of Court — Code of Ciiil Froeedure 

• ( Act No. XIV of 1882 section 373 — Frincipal nd agent — Ac- 
, counts — Cause of action.'] Where an agent from time to tiiue 

withdrew money from the chest of his principal’s estate and placed 

• it in the chest of his own estate, doing so up) to the day of his death, 
and there was no. adjustment or settlement of accounts, held in a 
suit brought by the principal against the sons and grandsons of the 
agent, after his death, to recover the money so withdrawn, that the 
cause of action accrued after the death of the agent and the period of 
limitation Avas six years under article 120, schedule II, of the Limita- 

* tion Act. In a case like this the cause of action would not accrue so 
soon as any particular sum of money Avas transferred from one estate 
to the other, but the agent continued to hold the money as sue * under 
an obligation to render accounts when called upon and to any 
balance w^hich might be found to be due. The sons and grandsdiw^f 
such agent on his death would become liable to pay any such balance 
on the ground of their pious 'liability. Articles 67, 62 and 89 of 
schedule 11 of the Limitation Act do not apply to such a suit. 

Rao Girxaj Singh -y. Bani Eaghuhir Kunwar *, 429 
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ACTS -1877— XV (Istdian Limitation Act), schedule II, article 
to sell — Meseissio7i of contT(ict--~‘Aci No. IN of 
187-2 (Indian Contract Act), sections 55, Cd--SuU to recover 7mney 
j>aid as ^art of furohase inoney when aonsideraiioji, failed — 

S'wit for specific 'jr erforniance and in alteraatwe for refund of 
money p i id-^ Accrual of cause of actioji.^ The deiendants againsli 
whom a decree for foreclosure was outstanding agreed to sell cer- 
tain immovable property to the plaintiff, and the plaintiff paid 
into court as a part of the consideration the amount due by the 
defendants under the foreclosure decree. The defendants neither 
executed a conveyance of the property which they had _ agreed to 
sell, nor did they return to the plaintifi the money which he had 
paid on their behalf. On lOili December 1898 the plaintiff insti- 
tuted a suit against the defendants for a refund of the money so 
paid b}’’ him alleging that the defendants had failed to fulfil their 
part of the contract, which was to execute a conveyance of the 
property wdthin one month. The defendants denied this, and the 
first Court, w-hile finding that the period of one month had been 
fixed by the parties for the execution of the deed of sale, held ^ 

on the evidence that time was not of the essence of the contract, 
and that the plaintiff could not (as he claimed) rescind the contract 
under sectiCn 55 of the Oontraofc Act and recover the money he had 
paid : and this decision was on appeal affirmed by the High Court 
on 18 th January 1900. On 16th April 1900 the plaintiff sued the 
defendants claiming specific performance of the agreement to sell 
or in the alternative for a refund of the money paid by him as part 
of the consideration for the sale agreed upon. The first Court 
gave the plaintifi a decree for specific perfonflance. On appeal by 
the defendants it was held by the High Court on 30 ih April 1903, 

(1) that the terms of the agreement to sell not being satisfactorily 
proved, no decree for specific performance could be made ; (2) that 
the plaintiff was therefore entitled to recover the money which he 
had paid under the agreement ; and (3) that, following the^ case 
of JBasu Eiiar v. Dhmn Singh, I. L. R., 11 Alb, 47 ; L, R., 15 
I. A., 211, the plaintiff’s alternative claim for a refund on failure of 
consideration was governed as to limitation by article 97 of 
schedule II of the Limitation Act, 1877, and was not barred by 
lapse of time, inasmuch as limitation only began to run from the ‘ 
date of the High Court’s decree declaring the agreement to sell to 
be unenforceable. The plaintifi appealed from the decision of the 
High Court of 18th January 1900, and the defendants from that of 
30th April 1908 to His Majesty in Council and both appeals were 
dismissed by their Lordships of the Judicial Committee, who upheld 
the decisions of the High Court, 

Amma Bibi v. Udit Harain Misra , , . . . . ' 68 

^ ^ SCHEDULE II, ARTICLE 

Suit for deelaratio7i of title Cause of action —Ijimitaii on. 

The plaintifis sued in 1904 asking for a declaration that they v/ere enti- 
tled to certain property mentioned in the plaint. Their cause of 
action was that the name of the defendant had in the year 1895 been 
entered in the revenue papers in respect of the property in suit. 

that the suit was barred by limitation, and that the fact that 
the defendant had in 1903 resisted the 'pHtu-tilfs in an attempt to 
obtain correction of the khewat did not give the plaintiffs a fresh 
cause of action, ^ Legge v. Jdam jBarx^i Singh, I. L. R., 20 Alb, 35, 
followed. Ilahi JBahhsh y. Sartiam Sijzghr WqqVIj Not^s,, 1898, p. 

215, distinguished. 

AkharKhan-u.Turaban, I. L. E.,31Alb., .. T. 9 

— "ARTICLES 183, 144, /See Muhammadan Law ,, 667 
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ACTS — 1877 — Xy (Indian Limitation AotJ>, scHEDUi E TT, an.ttcle 18S, 

See Civil Procedure Code, sections 244, 318, 319 . . . . 82 

ABTICLE 139 — Zandlord and tenant — Ad'oerste possession — Lease 

• for a term of y ears — Tenant holding oner after expiration of term— 

Tenant by suffer once ] Where a tenant holds over af ter the expiry 
of the lease, held that time begins to run against the landlord on the 
expiry of the term of the lease under article 139, schedule II, Limita- 
tion Act, Adiwulam v. Mr Tlemithan^ I, L. E., 8 Mad., 424, dissented 
from, Kantheppa v. Scheshappa, I. L. E., 22 Bom., 893, Chandri v, 

Daji JBhau^ I. L. B., 24 Bom., 604, Madan Mohan G-oshain v, Knmat 
Hameshar Malia^ 7, C. Ij, J., 615^ and Khttnni Lai v. Madan Mohan, 

6 A. L. J. B., 239, followed. 

Pusa Mai r, Makdum Bakhsh . . . . . . 514 

Akticle lB9See Act No. IV of 1882, sections 167, 111, 116 . . 318 

Aetigle 179, SxPD. 1 — Decree executed against minor judgment- 
debtors — Saving ij limitation against other judgment-dehtorsi\ 

Where a decree was passed against two persons who were minors 
• and others, who were majors, but the decree against the minors 
w^s subsequently declared to be inoperative, and the decree-holder 
never took out execution within three years from the date of his 
decree against his judgment-debtors • other than those wdio were 
minors, held that in view of article .179, (1) of the second schedule of 
the Indian Limitation Act the applications for execution against the 
minors only were a|)plications in accordance with law and saved the 
operation of limitation against all. 

Lalta Prasad Suraj Kumar • . • • • • 809 

1879 — XVIII (Legal Praotitionebs. Act), section 14, See Civil 

Procedure Code, section 622 . . . . . . . . 38 

_____ SECTION 36 — Order 

declaring certain persofis to be fotds — 'Remsion — Jurisdiction— 

^ Fractice — Statute 24 and 25 Viet,, Cap,^ CIV^ section l5 — Rules 
of JSigh Court of the 18z57i January 1898, rti^les 1 (xiii) and 4. 

The District Judge of Meerut held an inquiry under section 36 of 
the Legal Practitioners Act, 1879, as the result of which he ordered 
certain persons to he proclaimed to be touts and excluded from the 
precincts of the Courts in the judicial division. The parties afiected 
applied to the High Court against the Judge’s order under section 15 
of Statute 24 and 25 Viet., Cap. CIV, On this application being 
laid before a division Bench for disposal it was held : — 

Fer Karamat Husain, J., that the disciplinary powers of the 
High Court under section 15 of the Statute being exerciseable only 

• by the full Court, a bench of two Judges had no jurisdiction to 
• adjudicate upon the application, neither had a single Judge jurisdic- 

• tion to admit it, 

Fer AikmaNj J„ that the court had an inherent pow*er to delegate 
to one or more of its members the power to deal with applications 
such as the present, and rule 1 (xiii) of the Buies of Court of the ISth 
January 1898 effected such a delegation. But the powers of the Court 
under section 15 of the Statute were limited, and in this instance 
•' no case for their exercise had been showm. Tej Ram v. Mar Sukh, 

I. L. B., 1 AIL, 101, and Mtihammad Suleman Khan v. Fatiha, I. L, 

B., 9 AIL, 104, referred to. 

In the matter of the petition of Kedar Nath .. .. 59 

1881 — V (Probate and Administration Act) section 78 — Act FFo, IX of 
1^72 (Indian Contract AetJ^ section 129 — Ad^ninistration — Surety-^ 
Continuing guarantee. 

When a person becomes surety that an administrator will duly 
getin and administer the estate of a. deceased pnxson, this is not ^ 
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continuing guarantee williin tlie meaning of. section 1‘29 of ilie Indian 
Contraci Act, 18T2. Such a Hiiroiy cannot of Irs ow n free will witli- 
draw from h suretyship. Suhroya Chetty'^. RagciMmal^, I. L. K., 28 
Mad., 161, followed. Raj Narain Mookerjee v. ltd Kmiari DeU, 
I, L. B. 29, Calc., 68, dissented from. 

I 

Kaiihya Lai v, Manki . . • • * • 

ACTS— 1S81— XII (N.-W. P. Beitt Act), section 9— (Local) Wo. II 
0/1901 (Agra Tenancy Act), sections 22, 32 (^J — Occuyaney hold- . 
i^g — Succession — Suit for declaration of right to a share in an 
occupancy holding — Civil and Revenue Courts> — Jurisdiction,~\ JSeld 
that a suit in a Civil Court for a declaration of the plaintiff’s 
right to a share in an occupancy holding is ’not precluded by section 
32 (2) of the Agra Tenancy Act. 

Weld also that there was nothing in the Bent Act of 1881 to 
prevent a woman becoming an occupancy tenant, and if she did 
so, on her death the tenancy would pass to her heirs and not the heirs 
of her husband. 

Ayub AH Khan v. Mashugf All Khan • • • • 

1882 — ^IV (Teanseeb op Peopebty Act), section 6 — Sindu lam — 

Transfer ly a Kindu reversioner of Ms reversionary interest^ Reid 
that it is not competent to a Hindu reversioner to transfer his revor- 
sionary interest expectant on the death of a Hindu widow. Sham 
Sunder Lai v. Aohhan KtinwaTi^, B., ,25 I. A., 183, followed. 

Jagan Nath v. Dibho . . - • ** • • • . 


— section 53 — Transfer toith 

intent to defeat or delay creditors — Muhammadan lam — Transfer hy 
Muhammadan to one of his wives with intent to defeat claim of the 
ether for domer']. A few days after the institution of a suit against 
him hy his first wife for recovery of her dower, a Muhammadan, ^who 
had two wives, transferred the bulk of his property to his second wife 
in satisfaction of her claim for dower. Reid, on suit by the first wife 
to have the transfer above mentioned set aside, that such transfer was 
not necessarily unimpeachable, but, that it was necessary to find, 
first, that the transfer was -a real, and not merely a colourable trans- 
action ; and, secondly, that the second wife had not combined with 
her husband in carrying out the transaction in question for the 
improper purpose of defeating the claim of the first \vife. 

Hamid-un-nissa v, Nazir-un-nissa , , . , 

^ — SECTION 64, See Act No. V of 


1882, section 4 


56 


61 


• SECTION 65 (4) (5) see Vendor’s 


Lien • . • « 

— j SECTION 6-0 — Inheritance of 

mortgagors rights ly mortgagee — Integrity of mortgage broken up.'] 
Where the equity of redemption in respect of a part of the mortgaged 
property becomes vested in the mortgagee whether by purchase or by 
inheritance or otherwise there is a merger of rights and the integrity 
of the mortgage is broken up. 

R mortgaged certain property to B who transferred his mort- 
gage right to M. M died leaving A as his sole heir. R died leaving 
51 heirs one of whom was Some heirs of brought this suit for 
redemption of their shares only.^ Reid that the plaintiffs were en- 
titled to redeem their sharers inasmuch as the mortgagee having 
inherited part of the property mortgaged the integrity of the mort- 
gage was broken up. Lachmi Narain v, Muhammad Yusuf, I. L, 
B., 17 All. 63, distinguished. Sohha Sah v. Inderjeet, 5 N.-W. P., 
H, 0, Rep,, 148, followed, Azitnat Ali Rhan v, Jawahir Singh, 13 


170 


612 
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Moo. L A., 404, JBallan KJiany. Mardan Khan, 1. L. E., 28 All., 155 
and Munshi v. Kaulat^ I. L. B., 29 All,, 262, referred to, * 

« Hamida Bibi v. Ahmad Husain . , . , , . 335 

ACTS— 1882— VI (Teansfer of Property Act), section 67, 111, 116— 

Lease ht/ mortgagee infavotir of mortgagor — Mortgagor holding over 
wUhouf payment of rent — Lease when determined— Act No. XF of 
1877 ( Indian Limitation Act), schedule II, Art. 139 — Suit hy mortga- 
ges for possession^ A usufructuary mortgagee executed a lease of the 
mortgaged property in favour of his mortgagors for five years, but 
after the expiry of the term of the lease neither claimed nor received 
rent from his mortgagors for more than 12 years and then sued them 
for possession of the property, held that the suit was barred by limi- 
tation. Meld also that the lease determined on the expiration of 
five years and a tenancy from year to year did not come into exist- 
ence as there was nothing to show that the landlord assented to the 
tenant’s , continuing in possession. Lrem BvJch v. Bhupia, I. L. B., 

2 All., 517, distinguished. 

^ , ,Meld alsp, that no suit for sale could be brought upon the mort- 
gage, as the mere fact that it provided for redemption upon payment 
of the principal did not make it a simple mortgage, 

Khunni Lai c. Madan Mohan Lai . . . , , , 313 

SECTIONS 82 AND 100— , 

'mortgage — Bffect of satisfaction of entire mortgage debt by o-ne 
co-mortgagor — Charge — Subrogationi] Keld (1) that a mortgagor 
who discharges the whole mortgage debt obtains thereby a charge on. 
his co-mortgagor’s share of the mortgaged property in respect of the 
amount paid by him in excess of the share of the mortgage debt for 
which he is proportionately liable ; and (2) that such charge takes 
priority over a subsequent mortgage on the same property created by 
one of the other co-mortgagors. JBhagwan Las v. Mar Lei, I. L. B., 

26 Alf, 227, and Baneham Singh v, AH Ahmad, I. L. E., 4 All,, 58, 
referred to. 


Har Prasad v, Baghunandan Prasad, . . , . , 1G6 

— ; — -SECTION 85 — Mortgage — 

Suit for sale on a mortgage — BartiesJ] In a suit for sale on a 
mortgage the ordinary rule is that a plaintiff mortgagee cannot be 
allowed so to frame his suit as to draw into controversy the title of a 
third party who is in no way connected with the mortgage and who 
has set up a title paramount to that of the mortgagor and mortgagee. 
Jaggeswar Luti v. Bhuhan Mohan Mitra, I. L. E., 33 Gale., 425, 

* Mon Mohini Q-hose y.Barvati Nath Q-hose, I. L. E., 32 Calc., 746, 

*and Kairati Lai v, Bmni Begum, Weekly Notes, 1908, p, 100, 

• referred to, 

Joti Prasad- f>. Aziz Khan. , • . • . . • 11 

^ ^ SECTIONS 88 AND 99 — 

Lecree-holder holding a decree for sale on a mortgage and also a 
simple money decree against the same judgment-debtor — Sale in 
%ssecuiion of combined decrees not unlawfuli] Where a decree- 
holder holds both a decree for sale on a mortgage as well as a simifie 
money decree against the same judgment-debtor it is not unlawful 
for him to bring to sale the mortgaged property in pursuance 
of an application that it may bo sold for the realization of the 
amounts of both the decrees. 

Behari Bharthi Bhagwan Gir •« «. ‘ 114 

SECTION 89, See Cocle of 

Qiyil Procedure, section 310A, .. .. .. •• 

4 •'' 
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ACTS— 1882— IV (Teahsper of Peofbrty Act) sectioks 89 aistd 9Q-^Two 
separate suits on two mortgages held hy same person — Sale under 
the decree on the first mortgage-^Faid off first mortgage and pari 
of second mortgage — A-ppHcation under section QO-^—No decree * 
aisoUUe.] A person heid two mortgages over the same property, 
brought two separate suits on those mortgages^ and obtained two de- 
crees. The first decree was made absolute and in execution thereof the 
decree-holder himself purchased the property. The sale-proceeds 
discharged the decree on the first mortgage in full and the second 
decree in part. He then applied for a decree under section 90, Trans- 
fer of Property Act, to realise the balance due under the second decree, 
jEteld that no decree under section 90, Transfer of Property Act, could 
be passed, as the second decree had not been made absolute under 
^section 89, Transfer of Property Act, and no sale had taken place in 
execution thereof, the proceeds of which had proved insufficient to 
discharge the second mortgage. Muhammad Ahhar v. Munshi JSam, 

Weekly Notes, 1899, p. 208, and Badri Das v, Inagat Khaiiy I. L. R., 

22 All., 404, followed. 

Kamta Prasad r, Saiyed Ahmad . • ♦ . • . 373 

SECTioiir 90 — Mort- 
gage — Siih -mortgage — Turchaser from mortga gor — Mortgage money 
part of sale consideration — Fersonal liahility of purchaser — Sale 
of mortgage rights^ ^ mortgaged certain property to JB and sub- 
mortgaged certain other property by the same deed. He subsequently ■ 
sold the whole of this property to C and left with him the bulk of 
the sale oonsideratiofi for redemption of the mortgage and sub-mort- 
gage. B obtained a decree for sale of the mortgaged property, but 
not of the sub-mortgaged property. The proceeds of the sale of the 
mortgaged property proving insufficient, the decree-holder applied for 
a decree under section 90 of the Transfer of Property Act against C 
and the personal representative of A» 

Meld that by retaining in his hands parts of the purcnase 
money and expressly or impliedly agreeing to pay the amount to JS, 0 
did not become personally liable, and a decree under section 90, 
Transfer of Property Act, could not be made against him. 

Jamna Das I?. Ram Autax Pande .352 

— SECTIONS 92, 93 — Appli- 

cation for enlarg eme7it of time — Application to he made to court of 
■first instance, 7iot to an appellate courts An application under 
section 93, Transfer of Property Act, 1882, for extension of time for 
payment of mortgage money in a decree passed under section 92 of 
that Act by an appellate court must be made to the court of first in- • 
stance. Sheo Narainv, Chumii Lai, I, L. R., 23 All., 88, followed; • 
JBalu Frasad v. KUali Earn, Weekly Notes, 1906, p, 203, dissented 
' from, ' • 

Bam Dhani Sahu m Lalit Singh • , * * , , , 328 

— — — V (Easements Act), section 4:.--- Act Eo. IV of 1882 (Transfer 
• of Froperty Act), section 54 — document creating an [easement^ 
Registration — Transfer of ownership— Eight to discharge waterJ} 

Meld that an agreement by which the owner of a house undertook to • 
permit the owner of an adjoining house, when he built a second 
storey, which was in contemplation, to discharge rain water and also 
water used for daily household purposes on to the premises of the 
former, was a grant of an easement within the meaning of section 4 of 
the Easements At-t, 1882, and did not require registration, not being 
a transfer of ownership as contemplated by section 54 of the Transfer 
of Property Act, 1882, Krishna v. Eayappa Shaiihhaga, 4 Mad, H. 0. 

Rep., 98, referred to. 

Bhagwan Sahai m Narsingh Sahai, I, L. B., 31 All, , , 612 
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ACTS— 1886— XXII (Oudh Eeot Act), section 108(8)— /See Act No. XXVI 

of 1866 . . . • . * . , . . . , S94 

1887 — ^VII (Suits Valuation Act), section 8— Jc# Wo. VII of 

IBIO (Court Fees Act) ^ section I ^ cla.use ix. — Valuation of suit — 
suit for redemption of mortga.ffe.'] Meld that the value for purposes 
of jurisdictioii of a suit for redemption of mortgage is the amount 
of the principal mortgage money and not the value of the property 
mortgaged. Kulair Singli v. Atma Fam^ I. L. B-., 5 All., S32~ and 
Amanat JBegam v. Wiajan Faly I. L. R.,i8 All.. 438, followed. The 
law as laid down in these cases has not been afiected by the passing 
of Act No. VII of 1887, section 8. 

Kedar Singh v. Matabadal Singh . * , * , . 44 

^1889 — VII (Succession Obrtificate Act), section 1, clause (4), 

section 7, clause (3) — Certificate of succession — Q-rant of certificate 
opposed "by party setting up a will — Frocedure’ — Eindu law.'] The 
widow of a deceased Hindu applied for a . certificate of succession 
• under Act No. VII of 1889, In opposition to this application an 
alleged will of the deceased was set up, and it was proved that the 
deceased, being of sufficient testamentary capacity, had, shortly 
before his death . caused a draft will to be prepared, that he had had 
the draft read’ to him twice and explained to him, that he made it over 
to a person appointed a trustee under the will telling him to have 
• it faired out and brought to him for signature, hut that he died before 
this was done without having expressed any intention, except in one 
small particular, of wishing to alter the draft So made. The court 
below found in favour of the will and dismissed the application for a 
certificate. 

JS eld on appeal that, although the lower court ought not to have 
tried any question beyond that of the existence of the will, as. the 
conclusion that the deceased had made a will in the terms alleged 
by the objectors was justified by the evidence, the application , for a 
certifigate was rightly dismissed. 

Janhi «. Kallu Mai •* *7 *, 236 

— -1890— VIII (Guardians and Wards Act), smTioiti 29 -^Mortgage 

of minor yudgment-dehtoFs property — Sanction of District Midge.] 

The guardian of a minor judgment-debtor, appointed under the 
Guardian and Wards Act, must obtain the permission of the District 
Judge under section 29 of the Act to seller mortgage the property 
of the minor which is under attachment in execution of a decree even 
, if the Court executing the decree gives leave under section 305 of the 
Code of Civil Procedure. 

, Sarju District Judge of Benares .» .« 378 

-SECTION 53, See Code of Civil Procedure, section 244, . »• 572 

— 1896 — ^XII (Excise Act), section 21-Sale— Not for profit.] P. 

who held no license under the Excise Act, obtained some methylated 
spirits from a shop for the secretary of the Jhansi Club, sent it from 
9 there to the club, but made no profit on the transaction : Meld that 
the transaction did not amount to a sale within the meaning of 
SBotion 21 of the ExcisoAct (XII of 1896), 

" Emperor Panna Lai ♦ . • . * . ♦ . 293 

1^-— — 1899 — ^11 (Indian Stamp Act), schedule I, article 53 (c)— 

^ Stamp- — Fee eipt for rent — Feceipi for money paid out of Court in 
satisfaction of a decree for rent. Meld although a receipt for 

rent of an agricultural holding is exempt from payment of stamp . 
duty T 3 ,ud©r article 53 (c) of the first schedule to the Indian Stamp 
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Act, 1899, a receipt for paymont out of Court of money due under a 
decree for suoli rent is not so exempt. 

Emperor v. Dungar Singh . . . . • . 36 

ACTS— 1908— IX (IxDiiN Limitation Act), section 20 — App^opriaMon 
It! creditor ofpiyment towards interest’--- Interest not faid as such — ■ 

Money paid found hy Court to be paid as interost.'l Under the 
terms of a mortgage bond executed in 1884 any payments made 
thereunder was to be applied first in payment of interest and next 
in payment of principal. The debtor paid several sums from time 
to time from 1887 to 1899. A suit for sale was instituted in 1902 
and decreed. The mortgaged property being insufficient to discharge 
the mortgage an application was filed by the decree-holder for a 
decree under section 90 of the Transfer of Property Act. Seld that 
having regard to the terms of the bond and the finding of the court 
that payments were appropriated on account of interest, it might 
be rightly inferred that payments were made on account of interest 
as such and that the application for a decree under section 90, Act 
IV of 1882, was not barred by limitation. Sanmantmal v. Bamhabai, 

I. L. R., 3 Bom, 198, Narronji v. Mugnirum, I. L. R., 6 Bom., 103, 
and Surju Bras ad v. Khwahish Ali^ I, L, R., 4 All,, 612, distinguished, 

Q-opinath Singh f?. Hardeo Singh •• •« •« 285 

(Local)— 1900 — I (Municipalities Act), section Jurisdiction 

of Civil Courts'] A Municipal Board granted permission to B to 
build a temple. The District Magistrate acting under section 183 
of the Municipalities^ Act made an order cancelling the permission 
given hy the Municipal Board and the Local Government confirmed 
this order of the District Magistrate. £ brought a suit for a declar- 
ation that he had a right to build the temple. 

Held that the suit was not maintainable ; [held further that the 
Civil Court had no power to disturb the order of the District ]\;Iagis- 
trate who acted within his jurisdiction and whose order had 'been 
cMy confirmed by the Local Government. Abdul Alia v. Municipal 
Board of BilihMt, 2 A. L. J., 222, followed. 

Buiahi Das v. Secretary of State for India 7% 3T1 

(Local)— .1901 — ^II (Agba Tenancy Act), section 4 — Tenant — 

License to Clot grass from embanhynenf s of a Bailway line — Profit 
a ^tQJX^xQ-^Jurisdiciion of Civil Court,] A person authorised by a 
Railway Company to cut grass from the Railway embankments is 
not a tenant within the meaning of section 4 of the Tenancy Act, and 
the payment which he agreed to make is not rent. The right which 
he obtained under the agreement is in the nature of profit a prendre, 

A suit for recovery of the amount agreed upon lies in the Civil Court. 

B. & N.-W. Railway v. Bandhu Singh 7i 342 

^ f SECTIONS 4 (5), 32 (2) — 

Bent free grant — “ Molding ” — ^ “ Tenant ”.] Meld that a rent 
free grant is not a " holding, ” nor is the grantee a “ tenant ” within 
the meaning of the Agra Tenancy Act, 1901. Abdul Karim v. 

05% Weekly Notes, 19,08, p. 197, approved, 

Sagar Mai v, Makhan Lai 17 ;; 'iJ 49 

“ — ^ — , SECTION l-^-AppUcaUli 

ityof-—to mortgage executed in Vd^4,--*Mortgage of sir — Whether 
mortgagor obtains exproprietary rights,] ' B in 1694 made a 
usufructuary mortgage of his land to the plaintiff. S, the son ol 
R, on the following day executed a Jeabuliat promising to pay rent in 
respect of that land to the mortgagee, The lower appellate court held 
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that 8 was joint with his father at the time of the mortgage and 
became an exproprietary tenant and was not liable to pay a higher rent 
than such tenants were liable to pay. JSeld that the mortgage having 

• been made in 1894, the provisions of the Agra Tenancy xict of 1901 
did not apply, and the mortgagor acquired no exproprietary rights in 
respect of the sir. 8 was therefore liable to pay rent at the rate 
mentioned in the kabuliat. Madho Bharti v. Barti Singh^ I. L. R., 

16 All., 337, followed. 

^ " SheO iLal Singh t: Sukhdeo Singh . . • , . , 368 

ACTS (Local) -1901-- II (Agra Tenancy (AcTh sections 22, 32 (2), 
d'ee Act No. XII of 1881, section 9 .. .. 

SECTIONS 31, 67, 179, 

199 — Suit by samindar for ejectment of tenant and sub-lessee — 
Appeal — JuHsdiction?^ A zamindar sued to eject one of his occu- 
pancy tenants and also certain sub-lessees to whom the occupancy 
tenant had sub-let part of bis bolding for building purposes. BCeld 
that this was a suit falling within section 31 (2) of the Agra Tenancy 

‘ Act, 1901, and an appeal from the decree therein lay to the Commis- 
sioner and not to the District Judge. 

Lacbman Das x>. Nabi Bakbsb •• •• »# 

= , SECTION 32 — Bimsion 

of occupancy holding— Suit for declaration of right — Suit main- 
tainable'.] A suit for a declaration of right to a share in an agricul- 
tural bolding is maintainable and is not forbidden by the provisions 
of section 32, Agra Tenancy Act, 1901. A sldg Husain v. Asghari 
Begam, I. L. Ri, 30 All., 90, followed. Achhey Lai v, JanTci Brasadf 
I. L. R., 29 All., 66 overruled. 

Najib-ul-lab Gulsber Khan *. •• 348 

: — — , SECTION 159, See Civil 

Procedure Code, 1882, 810A. . . . . * , 279 

. SECTIONS 107, 177— 

Execution of decree — Appeal — Mevision- — Jurisdiction,] A suit 
wgiS dismissed by the Revenue Court as not cognizable by it and the 
District Judge, upon appeal, having dealt with it under sections 196 
and 197 of the Tenancy Act, made a decree, execution of which was 
applied for in the court of the Assistant Collector of the first class 
who rejected the application ; held that no application in revision 
lay against the order of the Assistant Collector refusing execution, 

Damber Singh Srikrishen Das s •• ‘i* ** 445 

^ SECTION 199 — S'uit for arrears 

of rent — Tenant not pleading proprietary title — Subsegimii sidt for 
declaration of title: — Res judicata.] In a suit for arrears of rent 
under Act No. II of 1901 the plaintiff did not sot up his proprietary 
title to the land iii suit. Held that a subsequent suit in the civil 
court for establishment of his proprietary right was barred by the 
principle of res judicata. — Beliari v. Sheobalalc, I. L, R., 29 All., GOlj 
followed. 

• Lai Singh 'y. Ixhaliq Singh 323 

• ^-2 J SECTION 201(3) — Tro- 

su^ntpHon-^Smt for profits in Revenue Cotirt — Question of title 
decided by Civil Court.] In a suit for profits the defendants pleaded 
that the plaintiff had hd title to certain plots.' * The Assistant Colleo- 
•tor partially decreed the claim. The defendant thereafter and when 
an appeal was pending before the District Judge obtained a declar- 
ation of title to the. plots from the Civil Courts. The lower Appellate 
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Court held tliat without correction of the leUwat the Civil Court’s 
decree could not he given efiEect to in the Bevenue Court, 

Meld> that when as between parties to a revenue suit, a Civil 
Court of competent jurisdiction has decided the title to the property 
adversely to the plaintiff who claims profits, the Bevenue Court is 
not competent to ignore that decision. Durga Shankar v. Qur 
Charan, Weekly Notes, 1906, p. 1, referred to. 

Bhawani Singh v. Dilawar Khan • • • « « » 253 

ACTS— (Local) No. IL of 1901 (Aqea Tenancy Act), section 201 (8)— 
Tremmjption — Question of title decided Ig Civil Court-^Sulsequtnt 
suit for profits hy recorded co'-sharers^ When a Civil Court of com- 
petent jurisdiction has decided a claim to property, and this has 
been followed by a wrong entry in the revenue papers, held that in a 
subsequent suit for profits the claim must be in proportion to the 
share obtained under the Civil Court decree and no presumption 
arises under section 201 of the Agra Tenancy Act. 

Gobindi -y. Saheb Bam • . , • . • • • • 25*^ 


— SEC- 
TIONS 39, 210,. 211, See Code of Civil Procedure, 1882, section 310A .. 279 


ACTS— (Local)— 1901— in (United Peovinces Land Bevenue Act), sec- 
tions 147, 195 AND 196,:/Sec Act No. XLY of 1860, section 173. 

lEO- 

TION 223 (Xr), See Act No. XIX of 1873, sections 132, 241 • • 

— — ^ ^ SEC- 
TION 233 {k) — Suit for partition of Dera and site — Civil and Beve- 
fiue Court — Jurisdiotion.] In a suit for partition of a Bera standing 
on agricultural land situate in a mahal in which the plaintifis had a 
share, held that though the suit was in name one for partition of a 
building, it was really a suit for partition also of the land on which 
the building stood, and that it was barred by section 233 {h)^ Land 
Bevenue Act. 

Narain Das v. Bhup Narain , , , , , . 

(Local) No. Ill oe 1901 (Land Bevenue Act) section 233 ik),--^Mode 

of partition-^ Suit in Civil Court — Maintainability q/,] In an 
application for partition of revenue paying property the defence was 
that there had been an imperfect partition in which khata No. 28 
was left joint and kuras Nos. 1 and 3 were given to defendants and 
hura No. 2. to plaintifi and certain defendants. The plaintif was 
referred to a civil suit. He brought a suit for declaration of his right 
to kura No. 2, but did not claim any relief in respect of khata No. 28. 
A decree was passed in his favour. Thereupon the Bevenue Court 
ordered that any deficiency in the defendants’ share should be made 
good from khata No. 28. Plaintiff brought this suit for a declaration 
that the defendant could not get any land out of khata No. 28. Meld 
that the suit was one relating to partition or union of mahals and 
could not bo regarded as a suit under section 111 or 112 of the Beve- 
nue Act. The dispute related to the mode of partition made by the 
Bevenue Court and a Civil Court had no jurisdiction to entertain it. 

Debi Saran Pande t>. Eamjas , , . . ^ ^ 

ADkDNISTBATION, See Act No, Y of 1881, section 78 . . 

ADOPTION, Evidence .. .. ,, 

ADYEBSE POSSESSION, See Act No. XY of 1877, schedule IK 
article 139 

AGENT— Liability of sons and grandsons oi^See Act No* XY of 1877, 
schedule II, article 67.. »• 


41 


330 


541 

56 

116 

514 

429 
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AGREEMENT TO SELL, See Act No. XY of 1877, sdiedtae II, article 97 68 

m, 497 
176 
109 
445 
48 
1 


ALIENATION BY HINDU WIDOW, See Hindu Law 
ANTECEDENT DEBT, See Hindu law 

APPEAL, See Act (Local) No. H of 1901, sections 31, 57, 179, 199 

See Act (Local) No. II of 1901, section 167 

See Criminal Procedure Code, section 195 

See Civil Procedure Code, section 223 . . • • 

from deer ee on an invalid reference and award, See Civil Pro 


oedure Code (Act XIV of 1882), section 522 

to the King in Council, See Civil 

section 2 


Procedure Code. ^1908), 


APPROPRIATION OP PAYMENT, See Act No. XV of 1877, section 20. 

See Act No. IX of 1908, section 20 . 

ATTACHMENT of future salary, See Civil Procedure Code, section 266 • 

whether subsisting, See Civil Procedure Code, section 278. 

. before judgment, See Code of Civil Procedure, section 286 


450 

545 

496 

285 

394 

367 

527 


AWARD. Invalid reference and— /See Civil Procedure Code, 1882), section 

522 •• •• •• •• «• 450 

BANDHU, See Hindu Law . . . . . . , , * . 454 

BENAMI TRANSACTION, See Hindu Law . . . . . . 477 

BURDEN, OP PROOP See Act No. IX of 1872, section 16 . . ••386 

See Hindu law . . . . 176, 454, 477 

CAUSE OP ACTION, See Act No. XV of 1877, section. 20 . . .. 495 

■ — See Act No. XV of 1877, schedule II, article 57 . , 429 

See Act No. XV of 1877, schedule II, article 97 . * 68 

. — See Act No. XV of 1877, schedule II, article 120. • 9 

— See Pre-emption . . , , , . 530 

CIVIL AND REVENUE COURTS, See Aot No. XIX of 1873, sections 132, 241 41 

— See Aot (Local) No. Ill of 1901, section 

233 (^) .. .. .. .. .. 330 

•civil procedure code (1882), section 13— judicata^ Suit for 

$ale on a mortgage — Compromise hy which mortgagee accepted a simple 
money decree — Second suit for sale barred.] A suit for sale on 
mortgage was compromised on the terms that the mortgagee should 
* accept a simple money decree for the amount of the mortgage debt, 

• and such a decree was accordingly passed. This decree not being 
. satisfied, the mortgagee again sued for sale of the ihortgaged property. 

JECeld that the suit was barred. Shibu JBera v. Chandra Mohan Jana, 

I, L. R., 26 All., 223, followed. JBhola Nath v. Muhammad Sadig, 

I. L. R., 33 Calc., 849, and Madho Frasad v. Baij Nath, WeeBy 
Notes, 1905, p. 152, distinguished. 

Piari Lai u. Nand Ram . . , , . , . . 

— — SECTION 43, See Muhammadan Law «• 

SECTION 202 — Frocedure — Court not competent 

to alter judgmerd after delivery] Where a District Judge wrote 
and delivered a judgment in a civil appeal, but suspended the issue 
of his decree pending the production by the plaintifi of a certificate 
g£ succession, it was held that it was not competent to the Judge to 
cancel the judgment already delivered and to pronounce a second 
judgment inconsistent therewith, 

Kishan Kipiwar tj, Ganga Prasad ' •• «• 


19 

557 
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CIVIL PBOOEDUBE CODE, section nS-^Exocution of decree— Deeres 

of Court of Small CcLiises transferred for execution to a Munsif — 
A^;peal.'] A decree of a Court of Small Causes was transferred for 
exemition und6t section 223 of tiie Code of Civil Procedure to tlie 
Alunsif’s Court because the decree-holder sought in execution to bring 
to sale immovable property of the judgment-debtor. ITeld that an 
order in execution of such decree passed by the Munsif was appeal- 
able’ to the District Judge. 

Atwari Maiku Lai •• •• .. •• 1 

SECTION 244 — BxecuUon of decree— Jurist 

diction of Court executing a decree — Suit ly repreientative of mori* 
gagor judgment-debtor for declaration of^ invalidity of mortgage ] 

Keld that when a decree for sale of specific mortgaged property is 
being executed, it is not open to persons made parties to the execu- 
tion proceedings as legal representative of the deceased judgment- 
debtor to contend in those proceedings that the mortgagor was not 
competent to make the mortgage and that the decree was one which 
ought not to have been made. A separate suit therefore, on the part 
of such persons seeking a declaration that the mortgagor was not com- 
petent to make the mortgage in question will not be barred under the 
provisions of section 244 of the Code of Civil Procedure. LalidJhar v. 
Chaturbhuj i I. L. E., 21 All., 277, followed, 

Jagar Nath Singh v. Sheo Ghulam . . • • * . 45 

- - — -SECTION 244 — Execution of decree — Tar- 

tie f to suits — Minor representation of, in suits — Appointment of 
married woma^i^* to be guardian ad litem contrary to seciio7i ibl 
of Civil Procedure Code — Suit by minor to set aside decrees and 
sales in execution — Separate suit — Guardians and Wards Act fVIIX 
of 1890J section 63.] The words “ parties to the suit ” in section 244 
of the Civil Procedure Code (Act XIV of 1882) mean persons who 
have been properly made parties in accordance with the provisions 
of the Code. 

Where contrary to the provisions of section 467 of the Code 
a minor had been represented throughout certain litigation by a 
married woman, her sister and guardian of her person, who was 
appointed her -guardian ad litem. 

ffeld that the minor had not been properly represented in the 
litigation, and that a suit by her to set aside decrees and sales 
which had taken place in execution of them, and as to which she 
alleged fraud and breach of trust, was not barred by section 244, 

Section 63 of the Guardians and Wards Act (VIII of 1890) does 
not give a married woman who is guardian of the person of a minor 
a preference to the appointment of guardian ad litem of such minor. • 
That section leaves section 457 of the Civil Procedure Code untouched, 
the efiect of the two sections read together being that a proper ^ 
guardian of the person of the minor may, if properly qualified, be 
preferred as the guardian ad litem. 

Kashid-un-nisa 0 . Muhammad Ismail Khan ,, 57^ 

— SECTIONS 244, 318, ^Vd—Tlxecmtio% of 

decree— Sale in execution^ — Turebase by decree-holder j but possession 
not given — Temedi§s open to decree-holder, auction purchaser — Act 
No. XV of 1877 f Indian Limitation Act), schedule II, article 
138.] A decree-holder, whether holding a decree for sale on a mort- 
gage or. a simple money decree, who purchases at a sale held in 
execution of such decree property belonging to his judgment-debtor 
is in the same^position as would be any other purchase?: at an auotiou 
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sale held in execution of a decree, SihhajU v, Sri Gopal, I. L. E., 

17 AIL, 222, and MaJmhir JPcr shad Singh v, Macnaghtenf I. L. R., 

• 16 Calc., 6S2, referred to. 

If after confirmation of a sale in his favour the auction purchaser 
fails to obtain from the judgment-debtor possession of the property 
purchased, ha may claim 'posscss'on not only by an application under 
section 318 or section 319 of the Code of Civil Procedure but also by 
suit: section 214 of the Code is not a bar to such suit and does not 
apply to such an application. Ragnor v. The Mussoorie Bank, 

JLimUed, I. L. B., 7 Aii., 681, Magaii Lai v. BosM Ilulji, I. L. B., 25 
Bom., 631, ^nt\ Gnlzari Lai v, JJarZ/Ai? I. L. B., 26 All., 447 - ' 

referred to. Kalian Singh v. Thalcur Das, Woeldy Notes, 1883, p. 87; 

S. 0. 3 A. L. J., 234, and S/ieo Narain v. Kur Mulianimad^ I. L. B. 30 
All. 72, overruled Madhiisudan Das v. G-obinda Tria CJmodlmrani, 

I, L. R., 27]Calc., 34, Kail a gat Fathzimcxgi v. Raman Menon^, 

I. L. R., 26 Mad., 740, dissented from. Mahomed ILosraf v. Salih 
Mia, 6 0. L. J., 749, followed. Seriv Mohan ‘’Bania v. Bhagohan Din 

* Bandey, I. L. B., 9 Calc,, 602, Kishori MoJmn Roy ChoivdJiry v. 

Ohunder Wath Dal, I. L. R., 14 Calc., G44, and San 'dhu v. Sussain, 

I. L. E., 23 Mad,, 87, referred to. Drosimno Kumar Sxinyal v. Kali 
Das Sanyal, 1. L. K., 19 Gale., GS3, distinguished. 

No appeal will lie from an order under section SIS of. the Code 
of Civil Procedure. Narain Singh \\ Far gash, \YoQ\dy "Notes, ISSd, 
p. 45, DJmnda -v. Durga, Weekly Notes, 1803, p. ^122, Qhulam 
Shabbir y: Divarka Drasad, I. L.” R., 18 All., 33, Bahc Zuehmee 
Narain v. Bah ::0 Bhatron Dras xd, N.~W. P., H. 0. Rep.,- 1856, Misc. ' 

Ap., 5, Bhimal Das v. Ganesfd Kofr, 1 0. W. N. 658, and Mahonitd 
Mosraf Y. SoMb Mia, G 0. L. J., 749, referred to. 

An application under section 318 of the Code is not an applica- 
tion for execution or to take a step in aid of execution. The opinion of 
Knox, in Kesri Narain v. Ahul ICasan, I. L. B, 26 All., 365, and 

• MoH Lai V. MuJeund Singh, I. L. B., 19 AIL, Mil, dissented from. So 
held by Bitcrji, J., (Aikman and Grifrin, JJ., conoiuTing). 

Stanley, C. J., contra (Knox J., concurring). 

Where after sale hold in execution of a decree and coniirination of 
such sale the auction purchaser fails to get possession of the property 
purchased, proceedings on the part of the purchaser iii order to obtain 
possession arc still proceedings relating to the execution, discharge or 
satisfaction of decree within the meaning of section 244 of the Code of 
Givil.ProoednrG., Mrti Lad^. Malcund Singh, AIL, 477, 

Muttia V. AjJpasarni, I. L. E-., 13 Mad., 504, Sariatoola Molla 
*v. Raj K'umir Roy, I. L, E., 27 Calc., 709, Kutlayai Dathimayi v. 

Raman Menon, I. L. Ih, 26 Mad., 740, Sar Din Singh v Laohman 
• Singh, I. L. R., 25 AIL, 34-3, Kasinatha Ayyar v. SiJmmansa Rmvthan 
I. L. R., 25 MacL, 529, Rain Narain Sahoo v. Bandi Dershad, I. L. Ri., 

31 Calc., 737, Saudhu Taragauar Y. Sussain Sahib, I. L. R., 28 
Mad., 87, and Sheo Narain YyNur Muhammad,!. L. R., 30 AIL, 72, 
referred to. 

And if the decree-holder has heconie the aiictioii-piirchaser he 
d!ftes not thereby lose his character of decree- holder so as to make any 
- . c(uestions thereafler arisiiTg betYveen* himself ftnd the judgment- 
debtor other' idian qnostions between the parties to the suit in 
which the decree was passed. Mahahir Dershad Singh v. Macnaghten, 

' I. L: R., 16 Calc.’, 68:1, Veraraghava. v. Tenicada, 1. L. B., 5 Mad. 

217, and MuUia v. Aypasami, I. L. R., 13 Mad., 504, referred 
to. • 

Bhagwati V. Banwari Lai . , .* ,, , . > 82 • 

CIVIL PBOOEDURE CODE (1882) secijons 244, bSB-^Deeree ox-parte- 
Sale under — Decree set aside — -Second decree satisfiad — Suit f r 
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possession ly Judgmeiit^dehiornot barred.] J?, obtained an ex parte 
decree for sale on a mortgage and in execution thereof caused the 
mortgaged property to bo sold and x^nrehased it himself. The ex ^ 
parte decree was subsequently sot aside and another decree was 
obtained after contest. That decree was satisfied before the property 
could be sold a second time. As K continued in possession a suit was 
brought against him to recover possession. Held that the suit was 
not barred by the provisions of section or section 583 of the 
Code of Civil Procedure, 1882. 

Girdhari Lai t). Khushali Bam •. *■ «« 364 

CIVIL PROCEDURE CODE (1882), sections 214, bSS-^Sale in exeat Hon 
of a decree — Possession given to purchaser %oho was the deer ee-h, older 
— Setting aside sale for irregularity — Satisfaction (f decree and 
restoration of property to mortgagor — liemedy for recovery of mesne 
prodts and interest’— Application in execution proceedings— Separate 
suit — Right of purchater to inttrest on purchase money.'] Under 
a mortgage decree obtained by the appellant against the respondents 
the mortgaged property was in February 19Pl put up for sale in 
default of payment and purchased by the decree-holder w’ho had 
obtained leave to bid. The purchase money was not paid but was 
set of! by the appellant against the amount due under the decree, 
which gave no future interest. Possession was given to the appellant 
in December 1901. In September 1903 the sale was set aside for 
irregularity and in March 1901 the respondents paid to the appellant 
the amount due under the decree and possession of the property was 
restored to them. 


Held (affirming the decisions of the Courts in India) that the 
respondents were entitled by sections 583 and 244 of the Code of Civil 
Procedure to recover mesne profits and interest thereon in the execu- 
tion proceedings, and were not obliged to have recourse to a sexiarato 
suit for the purpose, the delay and expense of which their Lordships 
would not at this stage of the proceedings have been disposed to 
permit. 

also that the apxiollaut was not entitled to interest on his 
purchase money which had not been actually paid, hut was set of! 
against what \vas due on the decree. The sale was sot aside for his 
fault and it was out of the question that ho should he allowed to 
make a iirofife at the exx^ense of the respondents out of h’s own error, 
and so in efiecc recover interest not allowed him by the decree. 

Prag Narain «). Ivamakhia Singh .. ,, 

- -■ SECTION 266 — Execution of decree — 'Attach- 

ment of futun salary of private servant,] Where a decree-holder 
^PPfi^d on the 18th November 1907, for attachment of the judgment- 
debtor’s salary for November and the succeeding months, the judg- 
ment-debtor being a lawyer’s clerk, held that the unearned salary 
of a private servant in whole or in part was not liable to attachment 
in advanoe.^ Holmes v. Millage, I. Q. B., 557, and Ai/t/avayi/ar 
V. i irasami, I. L. R., 21 Mad., 393, referred to and followed. Har- 
shanhar v. B jijnathj I. L. R., 23 All., 164, distinguished. 


Devi Prasad v, Lewis 


Act No. XXIII of 1871, section 11 


SECTION 266^7)— 


Hxeeution of decree— Atta chment- 

decreed— Previous attachment suosisving, 

H€ld_ that the lien of an attaching creditor over the property attache 
dated from the attachment and was not destroyed or affected by 


^ ^ SECTIONS 278, 283— 

’Objection allowed — Suit ^ 
whether subsisting,] 


If* 


651 


304 

382 
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order of release \7l1icI1 was in eEect set Kxt o . 1 

in a regular suit. Maionied WarrU v. PUamhar Tw 

Bonomah v. Brosumio, I. L. R., S 3 Calc 8^9 Vn^ rn' 7 ’ 

. Mndeslmar, I. L. B., 33 Oalo., lltS Lain v V, 7’ ? r 
400, and Eajj* 0/ fMec India v S/ifn^p‘^ ’I' 

1897, followed. Weekly Notes, 


All Ahmad Khan ®. Bansidhar 


CIVIL PEOOEDUEB CODE, sf.ctions'285 aud 490 — 7 y> 
judgment— Pxectetioti of decree— Sale hu 

Co«)-f (fecj-ea pending aitachtnent hy ^SnbordhiateZndae—^T^^ 
tiullitu — -Jui‘isdictiou,~\ Certain i vudge -Sale a, 

attached before judgment by the Subordinate 

was passed, therfjaf ter. The same nmnAi-f!! a decree 

of a Small Cause decree by the l/unsif ^o Xonf tLf 

been transferred for execution. BTeld that n m -fff deeme had 

Bubordinate Judge was unnecess^fand tha/tl?e 

, , junsdiotion to sell the property while under atianhme^T 1 ^ ^ 

. , court and the sale was a nullitv. Mar r 

. E., ;27 AU. 66, followed. - ’ I- L. 

Durpati Bibi v. Earn Each Pal 

rZand Revenue Ao7j, 2TZ 39°2W 111 ^ ^J7r-^r 

0/ 1901 (Agra- Tenancy Aoff Zuon ^^^^ 

Two decrees were obtained in the Revenue 
resulting in proceedings under sec^ 39 ^ 

and the other was passed under section mo nf /Jf Land Revenue Act, 
The decrees were oonsohdated and X salf tenancy Act. 

both of them. The judgment-debte annlied m account of 

ofiering to payin the sum PPhed to the Assistant Collector. 

Civil ProceduXlSsl. Hie apTcatiX®^’ CodVo 

Colleitor, and, the auolioilpumhaL XTa^t, Assistant 
the house sold. On appeTl by ?hf iudXli-i Possession over 

aside the order of the ASnt Collector set 

payment. The money was paid in and the *1‘0 time for 

of Eevenue rejected the appSion fS^evt® 
purchaser, who thereupon broiinht 1 auction- 

•in the Civil Court. ® “ conarmation of the sale 

in at ' ni of 1901 

the Collector, Commissioner and the Board of would be to 

210 and 211, or the order passed on X 
‘ SlOAwas one passed under Act No. II 0^1^90?*' "5? under section 
. had no jurisdiction to entertain any ouesf-nn r.i/r f 
or not an appeal lay to the Collector from Whether 

Collector the Board undoubtedly had the powe^of revisiom 
Chhahauri Khan a, Pir Bakhsh Khan 

^ (Transfer of Properly 7 f>. 18S2 

^ a decree tinder secHon 89.1 ^The apuell-inf V^^rsuance of 

under section 89 of the Tran^for 0/^0"^ ^ absoluie 

to be sold and purchased it hhnself caused the property 

application under section SlOA of 111^008^ S'T f ““ 

setting aside the sale. :^ald tliaf in ^ ^ Procedure for 

framed by the High Com t for carrying on "'lies 

1882. the provisions'^ thf r ^1“'^®'-’ “iiapter 

^phed and the application ^by the iudffmwi(°8X°^ Civil Erooodura 
tamed under section 810A. ^ ° juagment-debtor could be enter- 

Than Chand v. Jagganiiath 


.. 367 
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CIVIL PROOEDUEE CODE (18S5), hvxtio^ 317— appUcalh,--- 
Purchase made hy a memher (jf joint -llindii family — Tlea that 
purchase w'ls made on behalf of family.'] Wlicii }?voiX'rty is 
purchased at a Court sale i.ii ilio name of one of the rnor.iL'rs ot a 
Hindu family which is alleged to bo a joint family and :it is all(\tyd ^ 
that the purchase was made on behalf of the fainiiy, held lliat scctiou 
317 of the Code of Civil Procedure, 1882, has no aandication to such 
a case. The object of section 317 is to check benanii purchases. 

Hari Smgh Sher Singh •« •• •• 282 

sECiiON 373, See Act XV of 

1877, (Indian Limitation Act), Schedule 11, Archie 57 . . 429 

• SECTION 410 — Minor suing 

through next friend other than certificated guardian — Permission 
of Court presumed— Procedure.] A minor who had a certificat- 

ed guardian living instituted a suit through a nciit friend oilier than 
the guardian. On the application of the next friend notice was sent 
to the certificated guardian, but he showed no cause, and the suit 
continued. Held that under the ch’cumstanccs, although no formal 
order had been recorded permitting the next friend to act on the 
minor’s behalf, it must he presumed that the intention of the Court 
;■ had been to grant such permission, and the suit ought not to ho 
*■ defeated solely upon the ground that no formal permission had been 
recorded. 

Sridhar Rao Ram Lai .. «« •• . . 

STATION 52*2 — ArUlraikm— 

Invalid reference and award — Appfit from decree passed in accord-' . 
ance loith such award]. Where ihcre is no valid reference to arbitra- 
tion and no valid award the decree passed in accordance there- 
with cannot he maintained, and an appeal lies against such decree, 

Megai Itiran v. Hera Singh, 6 A. L. J., 333, referred to. 

Shib Lai Chatarbhnj .. »» 450 


SECTION 622— 'Criminal Proce- 

dure Code, sstUuns 105, 489—.drt dfo. XVIII of 1879 (Legal 
Practitioners Aci), scetkn 14 — Juriseliciionl] A complaint niiido 
by letter by a litigant to the Subordinate Judge charging a pleader 
with professional misconduct u^iQ^in py the Subordinato 
Judge; but _ on a similar complaint being sent to thu District 
Judge, the Disirmt Judge, having inquired into its authenticity, sent 
it to the Subordinate Judge for inquiry and report. Tlio Subordinate 
Judge thereupon instituted an inquiry under section 14 of the Le^’a! 
Practitioners Act, as a result of which ho granted sanclion to fhe 
pleader to prosecute for perjury one of the witnesses who had appeared 
before him in the course of the inquiry, and this order was conhriLied 
jby the District Judge. 

JSTeZe? that the High Court had ncr jurisdiction to interfere with 
the order of thoSuhordinate Judge under either section 195 or section 
439 pf the Code of Criminal Procedure ; nor could it interfere under 
section 622 of the Code of Givil Procedure, inasmuch as the Sfuliordi- 
nate Judge, though he possibly mistook the meaning of the District 
Judge’s order addressed to him, had jurisdiction to inquire into the 
truth of the charge made against the pleader. 

Mazhar Hasan -y. Saiyid Hasan «« 

— -y — ~ SECTIONS G2G, 629-p3mew of 

judgment Pejeciion of appUcaHon for rerun upon the (iroun^ r 

of uxnni of jtirisecLciion—Perisioni]. Section C29 of Uie Code of Civil 
Procedin-e, 1882, must be read with sectrion C2G.. Where the Court does 
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iiofc* consider \vlxetIiGr or n'ot there aro ' sufficient grounds for review, 
but rejects Ilia application .on the erroneous view that it has no juris- 
diction to entertain it, the order is open to revision. Ham Lai v. 

,i. Haldol Lai-) I. E. R., 23 Ali., 572, distinguished. Willis v. Lawacl 
Musain, I. L. R., 29 All., 4G8, referred to. 

Akhar Khan v, Aluhanimad Ali Khan . . , , GIO 


CIVIL PHOeSDURE CODE (1908), sections 2, IQd^Order XLV, 
Hide 1— Practice — Apjoeal to the King in OomiGil-^Order of remand 
— Order -^Final and interlocutory An order of remand which 
determhes only a part of the case and leaves other matters still 
to be determined is not a ‘final order,’ within the meaning of 
section 109, Code of Civil Procedure. Saigid Miizhar Mosein v. 
Lodlia Bihi) I. L R., 17 All., 112, Standard Discount Co. v. La 
Orange) L. K,/3 0. P. D., 67 and Salaman v. Warner, 1 Q. B. D., 
734, referred to. 


Baij Nath Pass v. Sohan Bibi . . ... 

CHARGE, See Act No. IV of 1882, sections 82 and 100 
CLOG ON THE EQUITY OE REDEMPTION, S.ee Aiortgage 
COMPENSATION for use and occupation — See Landlord and tenant , . 
COMPOUND INTEREST, Sie Act No. IX of 1872. section 1C 

COMPROMISE, See Act No. XYII of 1S7G, scot ion 74 . . ' 

See Act XV of ' 1877, schedule II, article 57 , , 

See Criminal Procedure Code, section 845 

‘ Mortgage - 

See Muhammadan Law . , , , 

2-2 Partition '' 

^ Bee Suit for damages .. .. 

CONDITIONAL DECREE, See Execution of Decree , , . , ^ 

CONDUCT, See Act No. I of 1872, sections 8 and 24 — 27 ,, ** 

CONFESSION, See Act No. 1 of 18,72, sections 8 and 24 — 27 

CONSTRUCTION „QP COAIPBOMISS, creating division 'of estate, sL 
Hindu Law .. ... .. 

CONSTRUGTIONOFDOOUAlENT~-7n7Z--^'P6T5o;^« designaia^^] By 
the terms of a will the testator gave all his property to his wife for her 
lifej and then declared that after her death Lalta Prasad, his adopted 
, son, should be owner of the property. The testator’s wife pre- 
^deceased him. SeM' that after the death of the testator Lalta Prasad 
took as a 'persona designxta, whether in fact his adoption was valid 
• or not. Nidhomoni Dehya v. Saroda Fershad Mooherjee, L. R 3 
I. A., 253, followed. . c ' ■ ’ : 


645 

166 

4S2 

276 

386 

73 

429 

603 

13 , 

667 

3 . 

173 

379 

692 

592 

497, 


Lalta Prasad -y. Salig Earn . , ^ 

See Act No. X of 1865, section 84 , , 239 


— i /SVe Act No. XXVI of ISGG .. .,894 

— Hindu law .. , 339 

; ^ — See Pre-emptiou . . , , 533 ^ 539 

— ^fi<jWill .. 308 

CONTRACT, Sec Act No. IX of 1872, section 23 . . . , ^ , 53 - 

Pre-emption .• - 111,533,539 


' , Eecissiou of - 


article 97 


, See Act No. XV. of 1877, schedule II, 
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CONTBIBUTION, Se« Mortgage .. •• •• .. G5 

CO-SHABEB, Sae Pre-emption .. •• •• . 

OOUBT PEE— Act No. VII of 1870 ... • • 262, 265, 294 

OBIMINAL PBOOEDUBB CODE, sectiohs 183 amb 137->0)-7cii- to shorn 
ca use— Accused appearing— Siariing proceedings '] . JV here a person 
ordered to show cause under section 138 , Criminal Procedure Code, 
appears and shows cause, the Magistrate is hound to take eyidenco 
as in a summons case, f, e. the complainant has to start proceedings 
by adducing evidence and then the party showing_ cause may 
produc© liis own evidence, if so advised. When fhis has heen 
done, but not before, the Magistrate can make the conditional order 
absolute if he finds sufficient reason for doing so. SrinaiJi Boy y. 
Ainaddi I£aldet*j I. L* 24 Calc., 395, followed. 


King-Emperor r. Hingu 


453 


oTPnfrTA'Kra n.nd 435 — Siaiute 24 and 25 


Viet,, Cap, CIV., section 16— Order under section 145, Criminal 
JProoedurs Code — Mevisioii'-^JPowers of Sigh Court.'] Where pro- 
ceedings are in intention, in form and in fact proceedings under 
Chapter XII of the Code of Criminal Procedure by a Magistrate duly 
empowered to Act under that chapter, the High Court has no power 
to send for those proceedings either under the Code or under section 
15 of the Indian High Courts Act, 1861, Saul at KoerY. Bomesioari 
Koeri, I. L. B., 26 Calc. 625. In re landiirang Govind,^ I. L, B., 24 
Bom., 527, and JBaldeo JBaJesh Singh, v, Maj JBullam Singh, 2 A, L,, 
J., 274, referred to. Maharaj Teioari v, Sar Charan Eai, I. L. B., 
26 All., 144, followed. 


Jhingai Singh Bam Par tab «• .« ,, 150 

SECTION 163, See Act Ho. I of 1872, sections 8 

and 24-~— 2 / ,, •« ,, •# •• 502 


— SECTION Compromise — Assault in the 

course oftoldch me of the persons assaulted received fatal injnrt^s.^ 

Three persons assaulted three others, with the result that one gf the 
persons assaulted died, ffeld that it was not competent to the 
survivors to compound the case with their assailants in respect of 
the injuries caused to the person deceased. 

Emperor z?. Sultan Singh •• •• ♦, 605 

^ SECTION 195 — Sanction to prosecute— 

Appeal.] JSeld that wffien sanction to prosecute has been granted 
by a Court under the provisions of section 195 of the Code of 
Criminal Procedure, only one appeal from such order will lie 
under that section. Salig Mam v. Mamji Lai, I. L, B,, 28 AH., 554, * 

Emperor YfSerh Mai, Weekly Notes, 1908, p, 120, and Muthusivami * 

V, Mudali v. Veeni Cheetti, 1. L. B., 30 Mad., 382, referred to, • 

Kanhai Lai V. Chadami Lai •• 48 

^ SECTIONS 195 (7) ((f) — Sanction to prosecute — 
Granted hg Collector— Set aside by District Judge— Jurisdiction.] 

Where a Collector granted sanction for prosecution for perjury in a 
case in which no appeal lay, and the District Judge revoked tlie sane- ^ 
%\on, held that under clause (c?) of sub-section. 7 of section 195 of tlic 
Code of Criminal Procedure, the District Judge, as being the principal 
court of or.gmal jurisdiction, had jurisdiction to revoke the sanction, 

Wazir Muhammad 'iJ. Hub Lai ,, ,,313 

^ ^SECTION 195, 430, See Civil Procedure 

Code, section 622 ... r oq 

— — —^SECTION 403 (l)—Ko complaint — Order of 

acguittal— Whether bar to new trial.] A soldier from Burma sent 
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an intimation to the District Magistrate that he had authorized his 
brother to file a complaint against the accused for enticing away 
his wife. When the case -came on for hearing, it appeared that the 
brother had no such authority and the Magistrate acquitted ihe ac- 
cused. The complainant then filed a complaint personally. Meld that 
the previous acquittal was no bar to the trial of the present complaint 
inasmuch as the finding of the Magistrate amounted to this that there 
was no complaint before him. Queen Unij-ress v. Bahmnt, I. L. K,, 
9. All., 134, referred to. 


Emperor -y. Umar-ud-din «• .* •• 317 

CUSTOM excluding daughters, See Act No. I of 1869, sections 22 and 23. • 457 

excluding femalee, See i^^uhammadan Law • • • • 557 

See Pre-emption .• *• •• 633, 539 

DAMAGE, Nuisance , . •• «• *• •• 444 

DAYABHAGA, Hindu Law •. ... .. ..477 

DEBTOR AND CREDITOR, Se 3 Act No. IX of 1872, section IG . . 386 

DECLARATORY DECREE, See Act No. I of 1877, section 42 .. 271 

DECREE NISI, See Act No. IV of 1830, section 12 . . . • 511 

DEFINITION, See Act No. XLV of 18G0, section 173 . . . . COS 


DIVISION OF OGGUPANOY HOLDING, See Act (Local) No. II of 1901, 
section 32 . . • • • • • • . • « • 

DOCUMENTARY EVIDENCE. Mode of considering-^/Sse Hindu Law 
DOWER, Muhammadan law •• •• »• •• 

DUTIES of Collectors and seitlement officers, See Regulation No. VII of 
1822, section 9 .. .. 

EASEMENT, See Act No. IV of 1832, section 51 

— ^ — See Muhammadan Law •• •• ’ 

ENTRY of names in village paper, See Hindu Law • • . , 

EQUITY OF REDEM HTION. Clog on— Mortgage 
ESTOPPEL, See Act No. IX of 1872, section 11 . . 

Seekoi No. XVII of 1876, section 74 .. 

Landlord and tenant ,, .. 


EVIDENCE — Proof of adoption — Illiterate parclanasMn widow lady — 
Non-appearance of plaintiff in Court as witness — Absence of any 
account of expenditure on ceremony — Mode of carrying on busi- 
* 7iess — In bility to give date of adoption — Inconsistent and eontra- 

* dictory evidence — Practice for each litigant to ca7ise his opponent to 
» he cited as a witness.] Where the question on an appeal was whether 
his claim to be the adopted son of an illiterate pardanasliin widow 
lady had been established by the respondent, who lived in her house 
and was the manager of her business consisting mostly of “ zamin- 
dari and money dealings.*^ and on whom the burden of proof rested. 

Meld by the Judicial Committee (reversing the decision of the 
^ High Court) that having regard to the contradiction between the 
pr.ncipal witnesses examined on the respective sides on almost every 
important point : the improbahlities of the respondent's story; its 
inconsistency with the conduct and action of the principal parties 
concerned, as well as with the mode in which the business of the 
fiLnn Yfas conducted and carried on ; the suppression of documents ; 
ihe non-appearance of the respondent as a witness at the trial to 
explain, if he could, the many c rcums truces which called for expla- 
nation from him ; the abiLence of all reference to the date of the 
adoption ; and above all the uc n-produotion of any account of expen- 
diture at the ceremony, which, if his witnesses spoke the truth, must 
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have been notorious in the neighbourhood where it took place, the 
respondent had failed to discharge the burden of proof wh.ch lay 
upon hinl, and had not established his claim. 

The practice common in litigation in the United Provinces in 
India for each litigant to cause his ojpponent to be summoned as a 
witness with the , des’gil that each party shall be forced to produce 
the opponent so summoned as a witness, and thus give the counsel 
for each litigant the opportunity of cross-examining his own^ client, 
disapproved of by their Lordships of the Judicial Oomniittea as 
c . resulting in the embarrassment of litigation, and as being a practice 
which judicial tribunals oiight to set themselves to render as abortive 
as it is objectionable. 

' ' * ’ Kishoff Lai v. Ghunni Lai • • • . ,7" 116 

EVIDENCE—;S'ecActNo. I of 1869, sections 22 and 23 .. , 457 

Bee Act: No. I of 1872, sections 8 and 24—27 . . . . 592 

— — of custom of succession to impartible estate, whether admis- 

sible, in proving succession to partible estate, dS'ee Act No. I of 1SG9, 
sections 22 and 23 .. . ... .* .. . 457 

^Admissibility of— -/S'ee Regulation No. VII of 1822 ^247 

EXCHANGE, Pre-emption .. . . •• o89- 

EXECU^iON OE DEGREE — ^Conditional decree — •Bmallcr ^nui' pnyahle 
if ])aymend viade ioiihin a time fixed hy co'url — Decree of first . court 
■ ■ fixiny time for deposit of money — Decree affirmed by Kigh Court arid> 

' by JVivy Council^ Money mt paid mihin time Jixed by first Court 
— No extension allowed.} A plaintiff cJaiiiied the principal sum of 
; money due on a bond with interest at. 30 per cent, per anmiin and 
the decree of the court of first instance directed that if the defend- 
ant deposited tlio money within three months from the dato of it^-; 
decree, he wmild be liable to pay interest at the rate of 12 per cenf. 
per annum ant|. would ho exempted from further liability. This 
decree was affirmed by the High Court and ilnally Ivy tlic Pri\’y 
Council, hut th6 time for paymont was not extended. IDld lhat tlio 
. defendant having- made defimlt in the payment of (lie money wKiliiii 

■ the time allowed by the , first coiuT, he could not claiju oxcinption 

■ from 'further liability and could not be allowed to pay the principal 

with* finterest at the rate of ‘12 per coht. from the date of tlio Privy 
Council decree,. ■ ’ 


Ghansliyam Lai n. Ram Narain . . . , , , 379 

Bee Act No. XV of 1877, section 20 . . , , 599 

Act No. IV of 1SS2, sections 88 and 99 , , • 114 

^ See Act (Local) No. II of 1901, section 167 . . 445 

• ■ Civil Procedure Code, section 223 , , 1 

— ^ ^ ^ ^ -section 244 ,, , 45 

— , — section 244.. ' 551,572 

^ — _ — sections 244, 318, 319, SiT 

; — — — — section 2GG , , 304 


. ^ ^ — : ^ = sectio.n 278 ,, 3G7 

^ — ^ section 285 . , 527 

GUARDIAN AD LITEM, See Civil Procedure Code, section 440 , , -.7 

GUARDMN AND MINOR, Sei Act No. XV bf 1877,' section 8 . 1 156 

HIGH C0IJBT. Powers of—. See Criminal Prooodure Codo, sections 145 

•• ■ .. .. .. . ..... ... 051 
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HINDU 'hkVI-^ Alienation hy Hindu ^oidow^Heht justifying alienaiioTi 
“--Legal necessity — Transfer to satisfy decree — Construction of — 

• Treservation of family estate — Ifatiire of estate taken by daughters 
through father ■mith imperfect title']. Tlio plain tifs were the sons 
of the sole surviving daughter of a Hindu widow in possession of her 
husband’s estate who had in 1857 executed, in favour of the plain- 
tiffs’ paternal grtindfather, a bond for money advanced to the widow 
for family purposes including the cost of litigation which was eventu- 
ally successful ill preierving the estate ofg her husband. The defen- 
dants were purchasers from the same creditor to whom, in 1869, the 
mother of ^the plaintilfs, in satisfaction of a decree obtained against 
her on the bond as representing her father’s estate, transferred the iiro- 
perty in suit. In her petition to the court for permission to settle 
the claim in that way, she stated that the property to he assigned 
was “ owned and possessed ” by her, and that the judgment creditor 
was to enter into possession as a proprietor like the petitioner.” 

Held by the Judicial Committee that on the construction of the 
transfer it was intended to convey an absolute estate. 

Held also that the debt was one for which she was justified in 
alienating the family property. The preservation of the estate of her 
husband and the costs of litigation for that purpose were objects 
which justified a widov/ in incurring debt and alienating a suffi- 
cient amount of the proi^erty to discharge it ; [Mayne’s Hindu law, 

7th edition, para. 327J and the general principle of Hindu law that he 
who takes the estate becomes liable for the debts of the estate was 
especially applicable in a case like the present, where, but for the 
debt, the estate would have been lost to the plaintiffs. 

Disputes which arose as to the succession to the property in 
suit, which originally belonged to the maternal great grand- 
father of the plaintiffs, were settled by a compromise made on 21st 
July 1430, between the claimants, namely,' his daughter’s son, and 
the two daughters of a son, who predeceased him, whereby certain 
shares of the estate were allotted to each of them ; and on the death 
of her sister in 18 JC, the surviving daughter (the mother of the plain- 
tiffs) succeeded to her share by survivorshiiD. 

Held on the construction of the compromise that the gi*and- 
daiighters acquired under it only a life-interest in the property, their 

* right to which must be talcen to have been derh^ed through their 

• father notwithstanding that his own father survived him, his title, 
in whatsoever way it was defective, being ^ro tanto cured by the 
agreement of compromise. 

Karimtiddin Govind Krishna Narain •• 497 

— Const ruetion of viiU--Heqyiest to a female on her death 

• to her adopted son Interpretation of the word, ' Malik^ Begone si not 
conditional on adoption^ A testator bequeathed all his property 
to S and on her death to her adopted son K. K being the daughter’s 
son of 5 could not he adopted under the Hindu Law. The testator 
further directed uiidfer the will that his daughter and his predeceased 
^ii’s daughters were to be excluded. Held that it was the inten- 
tion of the testator to make K the object 6t his bounty irrespective of ^ 
adoption. Fanindra Deb v Fajestvar, I. L. E., 12 I, A., 72, referred 
to. 

Murari Lai Kimdan Lai .. •• •• •« 337 

HINDU^A W — -Dayabliaga — Parties governed hy the Dayahhaga migrat- 
ing to the United Provinces — What laio applicable — Joint family pro- 
perty under Dayahhaga — of proof — Benami transaction.] 

A Hindu' family originally governed hy Dayahhaga school of 
Hindu law \Yhich had migrated into anoidier Province is presumed 

6 
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to have carried with it the oustoms and the law of that school. The 
presumption, however, is rebuttable, and the onus lies on the person 
flllAo-mo' it. The presumption of the Mitalcshara that acquisitions 
made in the names of individual members while the family remains 
ioint are joint property is not applicable to a joint family under the 
myalliaga school. It is incumbent on a_ person govcnied by that 
school to prove the existence of an original nucleus ^ylth the aid of 
which the property sought to he partitioned has been increasea and 
amplified. Sarada Trosad May v. Maliamnda May, L li. h., ol 
Calc., 448, followed. 

Govind Chandra Das v. Radha Kris to Das • . • • 


HINDU LAW’-JSmdu Widow-^Mainienance-Memarnage ofundoiv-'Aat 
Wo. XV of 1856.] During the lifetime of her husband the wife of 
a Hindu obtained a decree for maintenance against him, and the 
payment of this maintenance was by the decree made a charge on 
certain property which had been of. the husband, but was then in the 
hands of certain donees from him. Tbe husband died, and the 
widow, being permitted to do so by the rules of her caste ('Walu'uiJ, 
married again. 

Seld that the fact of the widow having married again did ^ iioi 
disentitle her from recovering maintenance from the property of her 
first husband. Matimgini Gupta v. Mam Mutton Moy, I. L. R., 19 
Calc., 289, Masul Jahan Begum Y, Ma^nsurun Singh, 1, h. B., 22 
Gale., 589, Vithu v. Govinda, I. L. R., 22 Bom., 321, Ma^icliappa v. 
Sanganhasawa, I. L. R., 24 Bom., 89, Murugay i v. Viramakali, 1. U. 
B., 1 Mad., 22G, War Saran Das v. Nandi, Weekly Notes , 18S9, 76, 
JOliaram Das v. Nand Lai, L Li B., 20 All., 476, and Manjit v. Madha 
Manii I. L. B., 11 All, 330, referred to, 

Gajadhar ICaunsilla •« •• .. 


477 


1 


Mitatcsliara — DaiigMeVs daughter's ion — BlUmia 

Sapinda-^Bandhti — Alienation hg Windw widow -‘Legal neeeS'* 
sity ^Burden of proof.] A daughters daughter's son is 'a Ijand/m, 
and in the absence of any other heir he is entitled to succeed to tlio 
estate of the last owner. 

A mere recital in a mortgage-deed executed by a Hindu widow 
with a qualified interest as to the existence of necessities is not 
enough. It is for the creditor to show either that there was legal 
necessity or at least that he was led on reasonable grounds to believe 
that there was necessity for the alienation. 

Ajudhia Bam Sumer Singh *, ,, ^54 

Mitakshara — Joint Sindu Family — Mortgage of joint 

family property ly father — LiaUlity of sons in suit to enforce 
mortgage — Antecedent deU — Family necessity ^Burden of proof.] ^ 

The father of a Joint Hindu family governed by the Mitakshara law 
cannot execute a mortgage of the joint family property which will bo 
binding on his sons where the loan is not obtained for family neces- 
sity or to meet an antecedent debt. 

A debt is not “antecedent ’* if it is incurred at the time of the -- 
execution of a mortgage for the purpose of securing such debt. 

A creditor suing to enforce against the sons a mortgage execut- 
ed by the father in a joint Hindu family over the johit family s 

property is hound to prove that the loan secured by such mortgage 
was taken to satisfy an antecedent debt or was justified by gome 
family necessity, or at least that he had before advancing the lodn 
made inquiries which reasonably.led to the belief that the loan was 
required for family necessities or to pay ofi an antecedent debt. 

So held ly Stakley, 0, J,, Kkox, J. and Aikmah, J., concurring. 
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A mortgage of joint family ]?roperty was executed by tbe fatlier 
of a joint Hindu family v/ho liad sons living at the time. Tlie mort- 

* .gage was for valuable consideration but it was not shown that it was 
executed to meet any antecedent debtor for any family necessity, 
on the other hand it was not alleged that the debt secured by the 
mortgage was tainted v^ith immorality. 

Seld by Stanley, 0. J., and Knox and Aikman, JJ., that the 
mortgage in question could not be enforced against the sons’ interests 
, in the joint family property. 

]?er Baneh.ti, J., (Eichaeds, J. concurring) 

As regards a Hindu son’s liability to pay his father’s debts not 
tainted with immorality there is no distinction in principle between 
■ a debt secured by a mortgage and an unsecured debt. Unless .the 
debt . is of such a nature, that it is not the pious duty of the son 
to pay it, a mortgage of joint ancestral property made by the father 
is binding on and enforceable against the son and his interest in the 
property whether the loan secured by the mortgage was incurred at 
the time of the mortgage or had been taken at some date anterior to 
that of the mortgage. In a suit brought against the son to enforce 
the mortgage the onus is not on the plaintiff to prove that the debt 
was incurred for the benefit of the family, but it is for the son to 
prove that, having regard to the nature' of the debt, it was not his 
pious duty to discharge it. 

The following cases ’were referred to i—DeA/ Dafw. Jadu 
I. L. E., 24 All., 459, Jamna v. Nain I. L. B., 9 AH., 493, JBadrl 
jPrasad v. Madan Lai, I. L. E., 15 All., 75, Lai Singh v, Leo 
Narain Singh,,!. L. E., 8 All., 279, Manbalial wOogal Misra, 
Weeldy Notes, 1901, p 67, Kaonat y. La^ilat 

L. E., 10 Oalo., Ram Layal v. AjzcdJda Frasad,!. L. E., 28 
All., 328, V. G-olah Chasid, I. L. E., 27 Calc., 762, 

Venkataramanaya RantuUi v. Venhataramana Loss Ra^itulu, I. L, E., 

29 Mad., 200, Si^raj Bansi Koer v. Sheo Barshad Singh, I. L. E., 6 
Calc., 148 ; L. B., 6 I A., 88, JBahu Singh v. JBihari Lai, 

I. L. E 30 AH., 156, Karan Smg7i> v. Bhu'p Singli, I. L. E., 27 
K!!.,Xio, OirdhareeLalyY Kanioo ZaZ, L. E., 1 I. A., 321, Kanomi 
Baliiasin v. Modlmn Mohim, L. E., 13 I. A., 1 ; I. L. E., 13 Calc,, 

21, Kanoomangersaui Fanday v. Miissimat Babooes Mtmraj Koon^ 
weree, 6 Moo. 1. A., 393, Kamesioar Fershad v. Run Bahadur Singhj 
I. L. E., 6 Calc., 843, Maliaraj Singh v. Balwant Singh, I. L. E., 

28 All., 508, Jamseihji Ff. Fata v. Kashinath Jivan Manglia, I. L, 

B., £6 BoiU;, 326, Chidambara MudaliarY. Koothaperumal, I. L. E., 

• 27 Mad., 326, Sami Ayyangar v. Fonn'amal, I. L. E., 21 Mad., 28, 

• Luohmun Lass v. G-iridlmr Chowdhry, I. L. E., 6 Calc., 855, Khalil’- 

■ ul-Raliman v. G-olind Fershad, I. L. E., 20 Calc., 328, Mahesioar 
Luif Teviari v, Kishun Singh, !. L. E., 34 Calc., 184, Kishun 
Fershad Chowdhry v. Fijpan Fershad Singh, I. L. E., 34 Calc., 735, 

■ BalgoUnd Las Y, Narain Lai, I. L. E., 15 All., 339, LaJcshman 
Lada NaiJc v, Ramchandra Lada Naih, L. E. 7 I. A., 181, 
Madho Farshad v. Mehrlan Singh, L. E. 17 I. A., 194, Be^ii 
Madho V. Basdeo Fatale, I. L. E., 12 AH., 99, Mahalir Fershad v. 

^ Maheswar Nath Sahai, I. L. E., 17 Calc., 584, Siia Ram v. Zalim 
Singh, I. L. E., 8 AH., 231, Kishan Lai v. Garui'uddhioaja Frasad 
Singh, I. L. E., 21 AH., 238, Chail Behari Lai v. Gulzari Mai, 

6 A. L. J., 133, Kalla v. Fateh, 1 A. L. J., 316, Chintamaiiray 
Mehendale v. Kashinath, I. L. E., 14 Bom., 320, Bhawani Balchsh 
V. Ram Lei, I. L. B'., 13 All., 216, Ran Singh v. Sohha Ram, I. L. E., 

SSb All. 544, Ramchandra v. Falcirappa, 2 Bom., L. E. 450, Gang a 
Fershad v. Ajudlda Fershad Singh, I. L. E., 8 Calc., 131, and Bhag- 
but Fershad Singh v. Girja Koer, I. L. E., 16 Gale., 717, 

Qhandradoo Singh Mata Prasad .i ■ Si m 
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'' 

HINDU ljk'^--~MitalsUra--Joint Mindu for family 

dehi-^PosiHon of minor memier of the family 7iol properly r^pre- 
fsenied in the siiit."\ A Hindu family firm was sued for a debt ^con- 
tracted in the course of business by the firm. In execution of the • 
decree in such suit a house belonging to the judgment-debtors was 
sold and the sale was confirmed, but the purchaser did not got aclual 
possession. One of the judgment^debtors, who^ was a minor, applied 
to have the decree set aside and it was set aside as against him but 
not so the sale. JHeld on suit by the son of the auction purchaser for 
possession of the house purchased by his father that the only plea 
tenable by the minor defendant was that the debt in respect of^wh.ch 
the decree had been obtained was tainted with immorality or was 
otherwise not binding upon him. Deli Singh o, Jia Earn I. L. R., 25 
All., 214, 223, referred to. 

Mata Din Gaya Din .. .. •• .. 509 

MUaJethara— Mortgage of aneesiral property hy one mem- 

her— 'No decree can he passed agaijist his share.'] A member of a joint 
Hindu family governed by the Mita/eshara cannot validly mortgage 
his undivided share in ancestral property held in co-i^arcenary on his 
owm private account without the consent of his co sharers. 

Hence where a father in such a family purports to mortgage the 
ancestral property neither for a lawful necessity nor for an antece- 
dent debt, held that a decree for sale cannot be passed even in respect 
of the share of the father alone. Chandra Deo v. Matio Frasad, I* L. 

R , 31 All, 176, and BalgoUnd v. Narain, I. L. B., 15 All., 339, P. 0. 
followed. 


Kali Shankar y. Nawab Singh • • • • • • 507 

FartUion — Froperty gifted aioay to one son to the detri - . 

ment of another — Share in the property gifted.] When a Hindu 
father governed by the Mitalcshara makes a gift [of his movable pra- 
perty to one son to the detriment of the other, not on account of 
affection for that son, but to punish and disinherit the oilier ^son, 
held that the alienation is bad and that in a suit for partition the son 
can claim a share in the property gifte d to the other son. 

NandRam y. Mangal Sen .. 359 

FartUion — FeqtHsi/e far partition — Agreement amongst uieni- 

hers of joint family to hold the property in defined shares — Aqrce- ^ 

ment embodied in petition to CoLlector — ‘Fnlry of names in village 
papers in accordance loith petition-— 'Mode of considering . docu- 
mentary evidence.] After the death of one of the members of a joint '' 

family in 1851 the other members mutually agreed that the joint pro^ 
perty should be thenceforth held and enjoyed by the various members 
of the family in certain defined shares which they specified in a peti- 
tion to the Collector dated 13th June 1831 to have their names entered 
to that effect in the official papers of the village. This was done, the 
petition was filed in the Collectora'-e, and entries ’were made in the 
village papers in accordance with it up to 1899. 

Meld by the Judicial Committee (reversing the decision of the ^ 

High Court) that on the evidence in and circumstances of the case a 
partition of the property had been effected in 1831, and that the trans- 
actions and conduct of the members of the family with respect to the 
management of the property had been on the basis that it was lield 
in separate shares from that time. 

The pr.'nc'ples laid down in Appovkr w Rama Suhha Ain/ an, 

11 Moo. I. A. 75, and Balkishan Dis v. Ram Narain Sahu, I. h. R. 

30 Calc,, 738 ; L, R., 30 J. A,, 199, followed. 
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The High Court had proceeded on an erroneous method in consi- 
derhig \Tliether each document was by itself sufficient to rebut the 
frima facie presumption that as the family was joint before 1861 it 
• continued to be joint and omitting to take into account the cumu- 
lative effect of ail the documents, which taken together showed that 
all the transactions of the 88 years from 1861 to 1899 could only be 
reconciled and made consistent on one hypothesis, namely, that the 
petition of 1831 was a genuine document, and the agreement it 
embodiej a real agreement. 

Par ba ti ' 0 . Naiinilial Singh •. .. 412 

HINDU LA.W, Bee Act Ko. XYII of 1376, section 74 . . , . . 73 

^ See Act No. IV of 1882, section 6 . . . . 63 

— Act No; VII of 1889, section 1, cl. (4) . . . . 236 

— /See Evidence .. .. .. .. 116 

HINDU WIDOW, See Hindu law . . . . . . . • 161 

/^ee.Will ■ .. .• ..308 

‘‘ HOLDING, See Act (Local) No. II of 1901, sections 4 (5), 32 (2) . . * 49 

INHERITANCE, /See Muhammadan Law .. .. .. 557 

INTEREST not paid as such— -/See Act No. IX of 1908, section 20 . . 285 

INTERLOCUTORY ORDER, See Code of Civil Procedure (1908), section 

2 . .. .. .. .. .. .. 545 

JOINT HINDU FAMILY, See Act No. XV of 1877, section 8 . . 166 

— ^ Agreement among members of — to hold x)roperty in defined 

shares, Sqq Hindu Law . . . . . . . . 412 

Property gifted by father to one son to the detriment of 

another. See Hindu Law . • . • • • * • 369 


Code,*1832, section 317 
• Hindu law 


-Purchase made on behalf of — See Civil Procedure 


JUDGAIENT, /See Civil Procedure Code, section 202 » 

JURISDICTION, See Act No. XIX of 1873, sections 132, 241. 
See Act No. XVIII of 1879, section 36 


— See Act (Local) No. I of 1900, section 183 . . 

See Act (Local) No. II of 1901, sections 31, 67, 179, 199 

— Se,e.AGt (Local) No. II of 1901, section 167 .. 

/See.Act (Local) No. Ill of ,1901, section 233 k 
— See Civil Procedure Code (1882), section 244 

— section 285 

— — — section 310A 

^ section 622 

: section 195 (7) (c) 

-of Civil Court— Nee Act (Local) No. II of 1901, section 4 
—of Financial Commissioner — See Act No. XXVI of 1866 


KABULIAT without a lease, See Landlord and Tenant •• 

KIDNAPPING, See Act No. XLV of 1860 (Indian Penal, Code), sections 361 
and 303 A 


282 
176, 477, 599 
• • 153 

.. 41 

69 
371 
109 
445 
330 
45 
527 
279 
38 
313 
342 
394 
276 


448 


LANIfLORD AND TENANT — JPoesessioii witltout a lease — Kahuliat — 
Suit far rent - Liabilitj/ for coni'pcnsation fur use and occupation*-^ 
Denial of Uabilit^—^Dsto^ppeli] When certain persons entered into 
possession of property executing a registered and paid rent for 
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some tiiiiG, but in a suit for rent pleaded that in the absence of a lease 
there was no contract of tenanc)’’ and rent could liot be recovered by 
suit, he, Id that the suit might be treated as one for use and occupation, 
and in v'ew of the fact that the defendants entered into and contin- 
ued in possession, they could nob be heard to say that they were not 
hable for use and oceupation. 

Shoo Karan Singh v. Maharaja Parbhu Narcuin Singh . , 
LANDLORD AND TENAIST— See Act No. XV of 1877, schedule II, article 
139 . •». •• •• * * •• 

LEASE by mortgagee in favour of mortgagor, See Act Jo, IV of 1882, 
sections 67, 111, 116 — . . . . . • • • 

LEASE for a term 'of years, See Act No. XV of 1877, schedule II, article 
139 .. ^ 

LEGAL NECESSITY, 5*60 Hindu Law ^ .. 451, 

LIABILITY. Personal — of purchaser from mortgaigor, See Act No. IV of 
1882,- section 90 • .. ' •• •• 

LICENSE to cut grass, See Act (Local) No. II of 1901, section 4 , . 

LIMITATION, See Act No. XV of 1877, section 8 

See Act No. XV of 1877, section 20 . . 495, 

1 ^ce Act No. XV of 1877, schedule 


II, article 59 


-See Act No. XV of 1877, schedule II, article 129 
^See Act No. XV of 1877, schedule IT, article 13 9 
-'See Mortgage by conditional sale 


See Act No. X oHS65, 


MAINTENANCE, See Hindu widow 
MALIOIOUS PBOS'EOUTION; /See Torts 
MANDATORY INJUNCTION, See Nuisance 
MARRIAGE between Christian, and Muhammadan, 
section 84 . . 

MARRIAGE brought about by fraud, See Muhammadan Law • , 

mesne' Profits. Remedy for recovery of — See Code of Civil Proce- 
dure, section 244 .. ,, ,, 

MINOR; See Act No. IX of 1872, section 11 .* , 

MINORS. Representation- of — in suits, See Code of Civil Procedure, 
section 244 .. .. ,, ** 

MITAKSH ARA, See Hindu Law . , . . . , 454, 507, 

MORTGAGE — Compromise in course of mutation proceeding s purporting 
to vary the terms of a registered deed.’] Held that a compromise en- 
tered' into between the parties to mutation pDroceedings before a 
Court o£ Revenue which purported to modify the conditions of a 
pre-existing mortgage, upon the basis of which mutation was sought, 
could not be allowed to take effect in opposition to the distinct 
terms of the registered instrument of mortgage. Hur AU v. Imaman^ 
Weekly Notes, 1884, p. 40, distinguished. Raglmhans Ma-ni Singh v, 
MahcMr Singh. I. L. R., 28 All., 78, and Fraual Arud v. Ijalchsh'ini 
Anyii, I. L. R., 22 Mad., 508, referred to by Banorji and Richards, 

JJ. 
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651 
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672 
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Sadar-ud-din xihmad 'y. Ohajju 13^ 

— — -Joint rnertgage — Saiisf action of mortgage delt hy sale of # 

part only of the mortgaged property — Suit for contribution by 
mortgagor whose property has been sold,] In a suit for contribution 
amongst co-mortgagors, even if it is a condition xu’ccodont to the 
institution of such a suit that the whole mortgage debt should 
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have been satisfied by sale of mortgaged property it is not also 
necessary tliat it sliould have been satisfied AYholly out of tlie jpro- 
perty of tbe plaintiff. Ihn Husain Y. Ham Hai, I. L. R., 12 All., 

’ 110, and Ihi Hasan v. BrijhhuJcan Saran^ I. L. B., 2G .■-Ml., 407, 

referred to. 

Muliamniad Yaliiya -u. Bazi-nd-din •• .. 65 

MORTGAGE — Hedempiion — Clog on the egiiUy of-^Fiirther advanoes 07i 
old seciirify— Stimulation to the effect that the later adva^ice luill he 
maid at redconption of earlier moriyagej] Where in a suit for re- 
demption the mortgagee set up five other later bonds and claimed 
that beforo redemption of the original mortgage could be effected 
those bonds should also be redeemed, held that as the bonds created 
charges on the ]?roperty and there v/as a special stipulation that they 
should be paid off before the mortgage was redeemed, the claim was 
a good one . 

Held also that such a stipulation was not a clog or fetter on the 
equity of redemption. Allu Khan v. Roshan Khaii, I. L. B., 4 All., 
Muhammad Ahdul Hamid Y. J air a j Maly Weekly Notes, 1906, 
p. 267, Bhiham Singh v. Sha7iJcar 'hayaly 6 A. L. J. 255, Sheo 
Shaiilcar v. Farma Mahton, Weekly Notes, 1904, p. 123, Eugad Singh 
Y. Sat Harayan Shighy Weekly Notes, 1904. p. 208. Klmda Balchsh 
V. Alimunnisay Weekly Notes, 1904, p. 273, Tajjoo Bihi v. Bhagivan 
Frasady I. L. B., 16 All., 295, Bhartu v. Balip, Weekly Notes, 1906,. 
p. 278, Borasami v. Ve^ilcata SheshayyaTy I. L. R, 25 Mad., 115, and 
Hoakes v. Eice, [1902] A. 0., 24, referred to. 

Ran jit Khan -y. Bamdhan Singh .. *« 4S2 

■ ^ Sale of 'mortgaged properly - Fur chasers — Sale subject to 

prior enctimhrances — Furchase hydecreedwlder — Suit to recover from 
p'lirchaser the amount due on prior encumbrances when they have been 
oft^r the purchase, declared invalid ] Certain villages were put up 
for sale m execution of a decree under section 88 of the Transfer of 
Property Act |IV of IS'82), vand it was notified in the proclamation 
of sale that the property was to be sold subject to two prior mortgages . 
of 25th May, and 2nd December, 1877, The decree-holder (the 
predecessor in title of defendants) obtained leave to bid and became 
. the purchat-er of eight of ihe villages. Subsequently, as the result of 
suits to enforce them, the two mortgages of 1877 were, by decrees 

* of the Privy Gouncil and the High Court respectively, declared to be 
invalid. In a suit brought by the- vendor against the representa- 
tives of the auction purchaser to recover the amount due on the two 

• * mortgages of 1877, as ‘‘ unpaid vendors’ purchase money.” 

(reversing the decision of the Kigh Court) that the suit 

• was not maintainable. On the sale of prorerty subject to encum- 
brances ihe vendor gets the price of his interest, whatever it may be, 
whether Ihe price be settled by -private bargain or deteimined by 
public competition, together with an indemnity against the encum- 
brances allecting the iaiid. The contract of indemnity may be 
expressed or implied. If the purchaser covenanls tvlth the vendor 

^ _ to pay the encumbrances it is still nothing more than a contract of 
'indemnity. The purchaser takes the property subject to the burden 
attached to it. If the encumbrances turn out to be invalid the vendor 
has nothing to comph^in of ; he has got what be bargained for : ‘ his 
indemnity is complete. He cannot prick up (he burden of which lire 
^laiid is relieved and seise it as his own property. The notion that 
after the completion of the purchase the purchlaser is in some way a 
trustee for the vendor of the amount by which the existence of 
encumhranod's or supposed encumbrances has led to a diminution of 
the price, and liable therefore to account to the yendor for anything 


xivlii 


GENEEAIi INDEX. 


that remaiBS of that amount after the encumbranoes are satisfied or 
disposed of, is without foundation. After the purchase is completed 
the vendor has no claim to participate in any benefit which the pur- 
chaser may derive from his purchase. 

T-weddel v. Tioeddel, 2 Br. C, :0. 151, Butler v. Butler, 5 Yesey 
534, and Watmg v. Ward, 7 Vesey 332, 336, referred to. 

Izzat-un-nisa Begam v. Partab Singh ^ . , . 583 

HOBTGAGE — Stipulation for redemption ioithin seren years - Suit 
for redemption^- Limitation - Starting point]. The plaintiffs’ 
ancestor executed a sale-deed of certain property in favour of 
the defendant’s ancestor who simultaneously executed an agree- 
ment to reoonvey. The latter deed provided that if within a 
period of seven years (andar miad sat sal) the vendors paid to the 
vendee Rs. 300, which was the cousideratiou for the sale, the vendee 
would reconvey the property. Ktld that the transaction amounted 
to a mortgage by conditional sale, that the mortgagor had no right 
to redeem the mortgage before the expiry of seven years from the date 
of the mortgage, and that time did not begin to run until after seven 


years from the execution of the mortgage. 

Kalka l-’rasad r. Bhuiyan Din . . , . . , 300 

See Act No. IV of 1882, sections 82 and 100 . . . , 166 

See x\ct No. lY of 1882, section 85 . . , , 11 

See Civil Procedure Code, section 13 , . . . 19 

of ancestral property by one member, Bee Plindu Law . . 607 

— ^ —of joint family property by father, e Hindu law .. 17G 

of sir, See Act (Local) No. II of 1902, section 7 . , , 868 

— integrity of — broken up, See Act No. IV of 1882, section 

eO .. .. .. .. .. 335 


MXJH AMM*A.DAN LAW — Inlieritance — Bistrihition o f Mulmnimadan' s 
estate — Custom excluding females^concurrent findings (f fact as to 
existence of custom— Bractice of Brirg Council — Limitation Act 
f XV of 1S77) schedule II, articles V23, 144 --‘Share of sister where 
daughters are excluded — Compromise of former suit — Ejfect of com- 
promise as estoppel' — B mmeiation rf claim — Omission to miJce claim 
in a former suit—Cioil Brocediire Code (XIV of 1882), section 
43.] In a suit brought in 1899 for a share of her sister’s immov- 
able property, the d'strihntion of which the plaintiff contended was 
governed by the Muhammadan Law, the defendant set up a family 
custom, excluding female heirs, as governing the rights of the parties. 
Both the Courts in India held on the evidence that the custom alleged 
by the defendants to exist was not established. 

BCeld by the Judicial Commit! ce that the existence of the custom 
was a question of fact, and that their usual practice of accepting 
concurrent findings of fact should be followed. 

A Muhammadan died in 1865 possessed of immovable property 
which passed first to his mother, and, on her death shortly afterwards, 
to his two widows, each taking an 8 anna share. On the death of the 
senior widow, on 24th January 1888, the junior widow had possession 
of the whole estate until her death on 19th December 1894, when 
mutation of names was made in favour of the defendants who were 
nephews of the senior widow, and who as the result of litigation were 
eventnally left possessed of only the 8 anna share which had belonged 
to her. In a suit instituted on 11th February 1903 by her sister" to 
recover from the estate of a brother who died on 7th February 1891, a 
share of property which had devolved upon him on the death of his 
sis-ter, the senior widow, and other property which he had inherited 
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from liis father, the plaintif claimed the latter as sole heir on the 
ground that the widow and daughters were excluded by custom from 
inheriting, and that the defendants’ fathers had predeceased the 
brother whose estate she was claiming. 

in respect of the former property that the cause of action 
arose at the earliest from the death of junior widow, and the suit hav- 
ing been brought within 12 years from that date was not barred by 
limitation. 

The Court of the Judicial Commissioners held that the daughters 
but not the widow were excluded by custom, and calculated the share 
of the plaintifi on the principle that as the custom by which daughters 
were excluded was founded on the notion that property should not be 
allowed to pass into another family, the exclusion should operate for 
the benefit of the persons who became heirs in default of daughters 
who should therefore be treated" as non-existent so as to 1st in the 
defendants, the nephews, and their Lordships of the Judicial Commit- 
tee affirmed that view. 

In 1895 the plain tifi had brought a suit for maintenance against 
her brothers who were in possession of their father’s property, and 
in that suit she made a compromise with them on 10th September 
1896 on the terms that they w^ould pay her an allovv^ance of Rs. 60 
per annum for life ; and objection was talien in the suit brought in 
1903 that by her statements and conduct she had relinquished any 
right to her father’s property, being estopped by the compromise made 
in the suit of 1895, and by her omission to make her present claim in 
either of the former suits. 

Seld for the reasons given by the Court of the Judicial Commis- 
sioner, that under the circumstances no renunciation could be implied 
from the plaintiff’s compromise of her suit, nor from her omission to 
make the present claim previously and there was no estoppel. The 
onus w^s on the defendants who alleged such relinquishment and 
estoppel ta establish their case, and on the evidence they had failed 
to do so. 


Muhammad Kamil v, Imtiaz Fatima , , , . 567 

JBre~emjpiion^~^Shajih7ialit ’^'Easement.'] In a suit 

. for pre-emption it was found that the house of the pre-emptor dis- 
^ charged water on the property sold, and this latter and the house of 
the vendee discharged water on a lane intervening between the houses 
and the property sold. JECeld that both the XDre-eniptor and the vendee 
yyere sharers in the immunities and appendages JchalitJ and 

therefore, one had no preferential right over the other. 

Held also, that the Muhammadan Law does not prescribe any 
• ‘period which would give a person the right to enjoy an immunity such 
as that of discharging water or a right of way. 

Baldeo «j. Badri Nath .• ,, *. ,, 619 

Sunnis — Marriage iTougM alout by fraud — Ho 

consmnmaiion — Dower — Liability of the husband to yay to the heirs 
of wife ^ When consent to a marriage is obtained by fraud or 
force, such marriage is invalid unless ratified, and the husband is 
not liable to pay the dower of the deceased wife to her heirs. 

Abdul La tif Khan -y. Niaz Ahmad Khan . . - 343 

■ ; Smi7iis — Waqf — Provisioti for celebration of 

anniversary of birth of AH Murtaz expenses of the Muharram a^id 
the death anniversaries of members of the family of the walcif also for 
repairs of imambara-^Wagf held to he valid,] A Muhammadan 
lady belonging to the Sunni sect purported to make a waqf of all her 
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property and provided that a sum amounting to deeidedly the larger 
portion of tlie inoonie of the dedicated property should be applied 
annually towards the following purposes, vis,, the celebration of the 
birth of Ali Murtaza, the expenses of keeping tasias in the month ; 

of Muharram, the anniversaries of the deaths of members of the ^ 

wash's family and the expenses for repairs of an imainbara which 
the waqif had built, and declared that the proper t}'’ had been dedi- 
cated to God and charitable and religious purposes. 

that the dedication was not illusory ; there was an inten- 
tion of creating a substantial waqf for pious and charitable purposes, 
and the objects for which the waqf was created were valid. 

Biba Jan v. Kalb Husain . • • • • * 136 

MUHAMMADAN LAW. See Act No. IV of 1882, section 53 . . . . ITO 

MUTATION OF NAMES, iS'ee mortgage .. ... .. 13 U 

NUISANCE — Tiillie thorouglifare--^ Trivale action in respect of nuisance 
— Damage m common tirith others — No special damage — Mandatory 
inj-mietion — Suit for — Maintainahilily ofd] A private action can- 
not be maintained in respect of a public nuisance save by a person 
who sufers particular damage beyond what is ^ suffered by him in 
common with all other persons afiected by the nuisance. 

Bhawan Singh v, Narottam Singh • • • • • . 

OOGUPANOY HOLDING, See Act No. XII of 1881, section 9 • . 61 

PARTIES, See Act No. IV of 1882, section 85 • . • , . . 11 

PARTITION — Compromise — Tight of co-oioners to partition — Tjfeot of v 

agreement to remain jointJl By a compromise entered into in the w 

course of proceedings for partition it was agreed that the share of 
the applicant for partition alone should be partitioned, that of the 
non-applicants remaining joint. Eeld that although such conTpro- 
mise might prevent the non-applicants from obtaining partijiion in 
the course of the proceedings during which it was entered into, it 
could not prevent either of them from subsequently making a fresh 


application for partition mter se. 

Ghandar Shekhar V, Kundan Lai .. •• 3 

— See Act No. XIX of 3873, sections 132, 241 . , 41 

Act No. XVII of 1876, section 74 .. .. 73 o 

— —See Hindu Law . . . . . . , . 869 

Mode of — See Act (Local) No. Ill of 1901, section 233 (A) . . 541 

-requisite for — See Hindu Law . . . . ' 412 

POLITICAL PENSION— .S'ee Act No. XXHI of 1871, section 11 . . 332 ^ 

POSSESSION, without lease — See Landlord and Tenant . , , . 276 

PRAGTIQB, See AciNo. XVIII of 1879, section 36 • . . . 69 

■ of Privy Council, See Muhammadan Law • • • 657 

Code of Oivil Procedure (1908) section 2 *. •, ^646 


PRE-EMPTION — Village divided'into several mahats-— Mights of pre- 
emption given to go- sharers in the village — Might among ao-sharers 
ofthoTcs.'] The wajil-ul-ars of a village gave a right of pre-emption 
to share-holders in a patti, then to those in a mahal and lastly, 
to those in a village. The village was divided into several ihohs. 
One of the tholes, vis,, Jaroli, was subsequently sub-divided into 
several mahals and under the new arrangement the thohs were 
done away with. A share was sold in the thoh so sub-divided and 
was purchased by a co-sharer in one of the old thohs, A co -sharer 
in one of the mahals of thoh Jaroli sued for pre-emption. EM that 
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the vendee being a co-sliarer in ilie village the plaintiff had no pre- 
ferential right of pre-emption inasniuch as the old ^jaitis and tholes 
had been done away with. Balganjan Singh v. Kalha Singhs I. L. 

R., 22 All., 1, distinguished. 

Daria y. Harkhial .. .* ,,274 

PE.B-EMPTIOK — Wajih-ul-arz — Ooniract for period of settlement — 'Ef- 
fect of expiry of period of settlement -pending suit for pre-emption.'] 

Held that in the case of a suit for pre-emption based upon a con- 
tract embodied in the wajih-ul-arx the rights of the plaintif remained 
unaffected by the fact that the period of the current settlement 
expired during the pendency of the suit. Janki Frasad v. Ishar 
Fas, I. L. R., 21 All., 374, and Ram G-opal v. Fiare Lal^ 1. L, R.. 21 
All., 441, distinguished. 

Gopal Prasad y. Badal Singh •• .. 111 

-- ^ -•-'Vendee stranger at date of sale — Snbseq^nent acquisitio 7 z 

of share hy vendee '- Cause of action Lis pendens. Where a suit for 
pre-emption was dismissed for deficiency of court fees in both the Courts 
below, which decree was subsequently reversed by the High Court and 
the case remanded, andthe vendee in the meantime acquired the status 
of a co-sharer, that the suit could not be dismissed, the pre- 
emptor having been entitled to a decree at the date of the institution 
of the suit. Sold further that even if the date of decree can be looked 
to, that date must be the date on which the decree ought to have been 
made in- the plaintiff’s favour and not a later date. 

Rohan Singh y. Bhan Lai .. .. •. ** 630 

— TFajih-ul-arz — QonstrucUo7i — Cusfo?n or contract-— 

Silence as to 7'ighi of pre-emption m wa.jih-ul-ar-z of last scMlemend — 

Duties of Settlement Officer lohen qireparing record of rights.'] 
Wher(^in a suit for pre-emption, the loagih-ul-an of 1833 made no 
mention of the right and subsequent of 1863 referred to' 

the right*' of pre- 0 mp)tion in the following terms : — “ In future every 
one would be entitled to transfer etc., but the icajih-td-amis prepared 
at the settlement of 1890 was silent as to any right of pre-emption 
existing in the village, held that the record of 18G3 was one of custom 
and that the silence of the record of rights of the latest settlement in 
. res;^(Sct to pre-emption w’as not a silence from which any inference 
opposed to the existence of the right of pre-emption could be drawn, 
inasmuch as the rules framed for the settlement of the district under 
section 257 of Act No. XIX of 1873 did not require the settlement 
* officer to put on record any custom of pre-emption. Tota v. Sheo 
fifarain, F. A. F. 0. No. 135 of 1898. decided on June 15, 1899, dis- 
sented for. 

Harnand y. Kallu *. .* •• •« 533 

Wajih ul-arz — ^ustotn of cotitr act — Interp>retation of 

document — Exchange — Variation in terms of wajih-ul-arz]. An 
exchange gives rise to a right of pre-emption when such right arises 
on a sale. Where there has been a variation in the terms of the 
fwajih-ul-arzes prepared respectively at two settlements, and the pre* 
vious toajih-ul-arz recorded a custom, held that the variation in the 
terms of the later tcajih-ul-arc did not necessarily affect the custom 
GulM Singh V. Jag limn, 3 A. L. J. R., 643 distinguished. 

Baryao Singh y. Jahan Singh . . . « * . 539 

* IVafih-ul arz — Devolution of pre-emptoFs interest 

before suit brought — Right of heir to maintain suit — FI aintiff pre- 
empt or joining as co-plaintiff the heir of a deceased co^sharer'] 

Where a right of pre-emption exists by custom as recorded in the 
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village majib-ul-arz, tlie right having onoe accrued does not of^ neoes- 
3ity lapse by the death of the pre-emptor before making a claim, but 
descends along with the property in virtue of which it subsists to the 
heir of the pre-emptor. 

Sec%us if the pre-emptor sells such property to a stranger. 

. The heir of a pre-emptor cannot be considered to be a “ stranger ” 
as that term is generally understood in connection with a customary 
right of pre-emption ; nor will his joinder with a co* sharer in a suit 
tor pre-emption have the ejSeot of defeating the ■ right of his co- 
plaintifi. 

So held by Riohards and Tudball, dJ., [dissentiente Banebji, J .) 
Muhammad Yusuf Ali Khm^. Dal KuaVt I. B., 20 All., 148 
and Kaunsilla Kunwar v. Goj^al Prasad^ I. B. B., 28 All., 424 
followed. Sheo Narainv. Hira,l. L. R., 7 All., 535, distinguished. 

Kedar Nath^,.CUmni Lal,^. A. No. 1123 of 1904, decided 10th 
January 1907, unreported, Fida Ali v. Mumffar I, L, B., 5 
All,, 65, JBhawani JPrasad v. Damru, I, L. R., 5 All., 197 , Dhu^al Singh 
V. Mohan Singh, I. L. R., 19 All., 324, and Chotu Y, Emain JBaJchsh 
Weekly Notes, 1893, p. 25, referred to. 

Per Banbeji, J. : — The right of pre-emption being a right of sub- 
stitution, the heir of pre-emptor, not having himself a right of pre- 
emption at the date of the sale, cannot maintain a suit : but he is not 
a “ stranger,” whose joinder in a suit for pre-emption would defeat the 
right of a co-plaintif himself entitled to pre-empt. Sheo Earain v. 

Eira, I. L. R., 7 All., 535, followed. Muhammad YusttfAli Khan v. 

Dal Kuar, I. L. R., 20 Ml., 148, Kedar Naih v. Qhunni Lai, decided, 

10th January 1907, uureported, JBhavjam Frasad v. Damru, I. L. R., 5 
All., 65, JBhu^al Singh v, Mohan Singh, I. B, R., 19 All., 324, and 
Chotu V. Eusain Dakhsh, Weekly Notes, 1893, p. 25, referred to. 

Wajid Ali n. Shaban • • • • « • • 623 


PRESUMPTION, See Act (Local) No. II of 1901, section 201(3) ' 263, 257 

PRINCIPAL AND AGENT, See Act No. XV of 1877, schedule II, 

article 57 .. .. *. ,, 429 

PROCEDURE, See Act No. lY of 1882, sections 88 and 89 . . • • 114 

— — — — — See Act No. YII of 1889, section 1 cl,, (4) *• , , 236 

/See Civil Procedure Code, section 202 •• 153 

— See Civil Procedure Code, sections 244, 318, 319 . . 82 

/See Civil Procedure Code, section 440 •• .. ^7 

PUBLIC NUISANCE, /See Nuisance , , ,, .* .. 4|4 

PUBLIC THOROUGHEARE, /See Nuisance .. .. ..444 

RASH AND NEGLIGENT ACT, See Act No. XLY of 1860, section 304A 290 

RECEIPT, See Act No. II of 1889, schedule I, article 63(e) • • « . 36 

RECORD OF RIGHTS. Duties of settlement officer when preparing — See 

Pre-emption .. ^33 

REDEMPTION, See Mortgage .. ,, ,, 462 

/See Usufructuary Mortgage .. .,325 

REGISTRATION, See Act No. lY of 1882, section 54 . . • . 612 


REGULATION No. YII of 1822, section 9— Act Eo. I of 1872 (Indian 
Mridence Act), section Zo — Duties- of Collectors and Setilemewf 
Officers— Dntries in Jclmoats and 7chataunis.~\ Under the provisions 
of Regulation No. YII of 1822 settlement officers had to ascertain 
“ the real nature and extent of the interests held, more especially 
w her^ several persons may hold interests in the subject-matter of 
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difierent kinds or degrees,” IM that this included the case of mort- 
gagors and mortgagees. 

MeM also that entries in Jchewais and TcTiatamiis made at settle- 
ments under Regulation No. VII of 1822 are admissible in evidence 
under section S5, Indian Evidence Act, 1872, 

Robert Skinner v. Ohandan Singh ,, ,, ,, 247 

RES JUDICATA, See Act (Local) No. II of 1901, section 199 . . 323 

Bee Civil Procedure Code, section 13 •• 19 

REVIEW of interlocutory order, Bee Act VII of 1870 . . . . 262 

^ — 'of judgment, Bee Act VII of 1870 . . . , , . 294 

^of judgment, Civil Procedure Code (1882), sections 626 

and 629 .. .. ... .. •. .. 610 

REVISION, Bee Act No. XVIII of 1879, section 36 . . . . 59 

' — — Bee Act (Local) No. II of 1901 section 167 . . ' . . 446 

Bee Civil Procedure Code (1882), sections 626 and .629 . . 610 

Bee Criminal Procedure Code, sections 145 and 435 . . 150 

RULES OF THE HIGH COURT OF 18th JANUARY 1898, RULES 1 

AND 4, Act No. XVIII of 1879, section 36 .. .. 69 

SALE, Bee Act XII of 1895, section 21 * . . . . • 293 

—5'ee Civil Procedure Code, section 244 .. 551, 572 

Civil Procedure Code, section 285 •• •« .. 527 

Bee Vendor’s Lien , . . , . . . . 443 

— — held under section 89 of the Transfer of Property Act, Bee Civil 

Procedure Code, section 3 10 A . . . . . • . . 346 

of mortgaged property. Bee Mortgage • . • • . . 583 

subject to prior encumbrances, Bee Mortgage .. .. 583 

SANCTION for sale of minor’s property, Bee Act No. VIII of 1890, section 

29 .. .. .. .. .. .. 87S 

SANCTION TO PROSECUTE, Bee Criminal Procedure Code, section 195 48 

, Bee Criminal Procedure Code, section 196 

^ (7)(c) .. .. •. .. .. 313 

SECOND APPEAL, Tort .. .. ..333 

MALL CAUSE COURT, /See Civil Procedure Code, section 223 .. 1 

STAMP, Bee Act No. II of 1899, schedule I, article 53(c) • . • • 36 

• STATUTES 24 and 25 Viot., Cap. CIV , section 15, Bee Act No. XVIII of 

1879, section 36 . . . . . . . . . , 59 

, Bee Criminal Procedure 

Code, sections 145 and 435 . . . . • « . . 150 

SUB-MORTGAGE, Bee Act No. IV of 1882, section 90 . . . . 352 

ABROGATION, Bee Act No. IV of 1882, sections 82 and 100 .. 166 

SUCCESSION, Bee Act No. XII of 1881, section 9 •. ..51 

SUIT fwo deyendm^s — Decree againet one-^A^^ealhg defendant 

made Halle — No a^^eal against the other defendant-^ A^^ellate 
Coii>rt^s finding against the defendant against whomdhe suit was dis* 
mssed.'] A suit for money was instituted against A and K. The Court 
of first instance held that A was liable and dismissed the suit against 
X. A appealed, but did not make I£ a party to it. The Lower Appel- 
late Court found that K was liahle and not A, and decreed A’s appeal. 

Ne/d! that no decree could be passed against K, as the plaintifi had 
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allowed the decree of the Court of first instance dismissing liis suit 
against K to become final. 

Nizam-ud-din Abdul Aziz . . • • • . 521 

SUIT by mortgagee for possession, See Act No. IV of 1882, sections 67, 

111,116 .. .. .. •. •• •• 318 

for damages against joint tort-feasors — Cowpromise leiwem 2}lamHff 

and one of tlie defendants- S^ich coinjirornise no har to a decree 
against the other defendants.'] Tlie plaintiff sued several defeiKlants 
jointly to recover daroages in respect of an alleged assault coiiiinitted 
on him by the defendants, but entered into a comproniise wiili one 
of the defendants. JBCeld that the existence of this compromise did 
not preclude the plaintifi from recovering damages against the re- 
maining defendants. Brinsmed v. Sarrison, 7 Sc. and L., 547, and 
Thurman v. Wild, 11 A. and B., 453, referred to. 

Earn Kumar Singh u. AH Husain . . . • . . 173 

for declaration of title, See Act No. XV of 1877, schedule II, arti- 
cle 120 •• •• •• •• •• •• 9 

for possession against trespasser before expiry of lease, See Act No. 

I of 1877, section 42 . . . . . » . . . . 241 

— ——for possession by judgment-debtor, See Code of Civil Procedure, sec- 
tions 244, 583 . , . . . . . . . . 364 

for profits in Eevenue courts by recorded co-sharer, See Act (Local) 

No. n of 1901, section 201(3) .. .. .. 253,257 

—for redemption, See Mortgage by conditional sale . . . . 300 

-in Civil Court. Maintainability of — , See Act (Local) No. HI of 1901, 

section 233 (K) .. .. .. .. 541 

on bond, See Act No. IX of 1872, section IG . . . . 380 

*to enforce registration, See Act No. HI of 1877, section 21 52 

Liability of sons in to enforce mortgage of joint family proper i.y 

by father, Hindu law .. .. •. 17G 

No alteration in the nature of — , See Act No. I of 1877, section 42 of 

page 21 ** •• «• •• •• 27 1 

SUNNIS, e Muhammadan Law •. «• 13G .. 

SUiaBTY, Act No. V of 1881, section 78 .. .. .• 56 

TALUQDAE. Bight of — to eject lessee after expiry of lease, See Act No. 

XXVI of 1866 ' .. .. .. .. 394 

TENANT, See Act (Local) No. II of 1901, sections 4 (5), 32 (2) . . 49 

TOET — Malicious prosecution — Amo^mt of damages — Secoiid Appeal*] 

In a suit for damages for malicious prosecution the question of the 
amount of damages is a question of fact and it is not open to the 
High Court to interfere in second appeal upon such a question. 

Bane Madhab Chatterjee v. Bhola Math Banerjee, 10 W. E. 164, 
and Jageswar Sarma v. JDma Bam Surma, 3 0, L. J., 340, referred 


to. 

Musammat Dhuman «?. Syed Abdullah Khan., •• 33 3 

See Suit for damages . . . , . , , . 173 

TEANSBEE. Eraudnlent— , See Act No. IV of 1882, section 53 . . 170 

UNCONSCIONABLE TRANSACTION, See Act No. IX of 1872, section 

15 ,, ,, ,, .* r 386 

UNDUE INELUBNGB, See Act No. IX of 1872, section 16 . , 386 


USUEEUOTUAEY MORTGAGE — Mortgagee not in possession of a por- 
tion of the mortgaged propertg ^Acquiescence of mortgagee in part 




GENEEAL IJTDEXo 


Iv 

Page. 


^erfoTWanoe — Stimulation f of inter est----^Redemmtion ioithout fayment 
of interest.'] Where a mortgage-deed proYides for payment of in- 
terest if “ there is any defect (nuq^s) in the mortgaged property and 
any mann'er of defect arise in the mortgagee’s possession,” held that 
the defect referred to is a defect in the title of the mortgagor whereby 
the mortgagee should fail to get possession or having got possession 
should lose it. 

further that the mortgagee having allowed the mortga- 
gors to retain possession of a part of the mortgaged property and 
made no claim in respect of the stipulation in the mortgage-deed re- 
, f erred to above his claim for interest is barred by his acquiescence. 

Fariah Bahadur Singh v. G-ajadhar Balchsh Singh, Weakly Notes, 

1883, p. 91, and Khuda Balchsh v. Alim-im-nisa, 6 A. L. J. 54, re- 
ferred to, 

Jhunku Singh v. Ohhotkan Singh . . • , * , 325 

SUIT. "Valuation of — , See Act No. VII of 1887, section 8 • . 44 

VENDOE’S LIEN — Sale— Fur o^iase money partly maid — Right of ven~ 
dor's decree-holders to hring the to sale in execution as 

Ms judyment-deUor's mromerty.] Where on a sale part of the sale 
consideration remains unpaid, the vendor has a lien on the property 
sold for the unpaid purchase money. But this does not entitle any 
decree -holder of the vendor to bring the property to sale in execution 
of his decree as property of his judgment-debtor. He may attach the 
unpaid portion of the purchase-money which is due to his judgment- 
debtor and enforce his lien on the property but he cannot cause the 
property purchased by a third x^arty to be sold for the recovery of 
the unpaid purchase money to which he, as decree-holder, is not en- 
titled. 


Moti Lai v. Bhagwan Las • • • • ♦ , 443 

WAJIB-tfL-ABZ, See Act No. I of 1869, sections 22 and 23 , . , . 467 

j Pre-emption Ill, 633, 539, 023 

WAQB, Muhammadan Law .. *.136 


WILL — Construction of — Malik — Meaning of— Absolute interest — BCindu 
toidoiu,] Unless there is something in the context qualifying it the 
word malilc used in a will hears its technical meaning. When a 
testator bequeathed his property to his issue if he happened to have 
any, and if he had no issue then to his mother and wife who were to 
be “ malih aur habiz," held that the ladies obtained an absolute in- 
^ terest. Surajmani v. Rabi Nathf I. L. B., 30 All., 84, referred to, 

, Thakur Prasad V. Jamna Kunwar •• 

1 — — See Act No. X of 1865, section 84 •• ,, 

— See Constructio7i of diOQumQia.\i «• •• ,, 

Hindu Law •• • • »• 
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JBe fore Sir John Stanley j Knight, Chief Justice, and Mr. Justice Banerji. 

ATWABI ANB ANOTHER (Objegtors) MAIKTJ LAL (Opposite Party). « 

Cinil Procedure Code^ section 22^‘^JSxeeutiojz of decree — Decree of Court of 
Small Causes transferred for execution to a Munsif — A^yeal. 

A dearee o£ a Court of Small Causes was transferred for execution under 
• section 223 of tlie Code of Civil Procedure to the MunsiPs Court because 
tiie decree-holder sought in execution to bring to sale immovable property of 
the judgment-debtor. Meld that an order in execution of such decree passed 
by the Munsif was appealable to the District Judge. 

In this c£i^e a decree was passed by a Court of Small Causes 
in a suit cognizable by such Court. The decree-holder sought in 
execution to attach and bring to sale immovable property of his 
judgment-d«ebtor, and, inasmuch as the Court of Small Causes 
had no jurisdiction to sell immovable property, the decree was 
sent for execution to the Court of the Munsif. There certain 
objections were raised by the judgment-debtor. Tire objection? 
were overruled, and the judgment-debtor appealed to the District 
^ Judge. Before the District J udge the question was raised whether 
any appeal lay to his Court, and on this point the District 
Judge referred the case to the High Court under the provisions 
of seotion 617 of the Code of Civil Procedure. 

The parties were not represented. 

Stanley, C. J., and Baneeji, J.— This is a reference by 
the learned District Judge of Farrukhabad under section 617 of 
the C^e of Civil Procedure. The facts are these: — A decree 
was made by a Court of Small Causes in a suit cognizable by that 
Court. As the decree-holder sought to realize the amount of 
the decree by attachment and sale of immovable property, the 

* Miscellaneous No. 203 of 1908. 
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Courb of Small Causes sent the decree to the Mimsif . Co fui 

execution under the provisions of section 22o of the Code of 

Civil Procedure. An application for execution lyas accordingly 
made in the MunsiPs Court. Objections were raised on behalf 
of the judgment-debtor. Those objections having been over- 
ruled the judgment-debtor appealed to the District Judge. In 
bis Court the question was raised whether an appeal lay from the 
order of the Munsif. It was contended before him that as the 
suit was of the nature cognizable in a Court of Small Causes the 

proceedings in execution taken in the Munsif’s Court should he 

deemed to be proceedings in a Small Cause Court suit and were 
therefore final. The fallacy which underlies this contention is 
that in the present ease the suit was not transferred to the 
Mnnsif’s Court, nor w'ere execution proceedings pending in the 
Small Cause Court transferred to the MunsiPs Court, but the 
decree was sent under section 223 of the Code, as immovable 
property was sought to he sold. Had the .suit or the execution 
proceedings been transferred to the Mimsif’s Court under sec- 
tion 25 of ihe Code of Civil Procedure, or had the execution 
proceediugs been instituted in the Mimsifs Court under section 
35 of the Provincial Small Cause Court’s Act, the proceedings 
in the Muiisif’s Court mightSbe regarded as proceedings held by 
a Court of Small Causes. But tlds was not so. The Court of 
Small Causes had no jurisdiction to sell iminovahle property, and 
for this reason the decree was sent to the Muiitsif’s Court in order 
that execution proceediugs might be held in that Court. The 
order passed by the Munsif was an order which he might have 
passed in a suit instituted in his Couit. Piom such an order an 
appeal ordinarily lay to the District Judge, and therefore in the 
present case the appeal preferred in the Court of the District 
Judge could in our judgment be entertained. Section 27 of the 
Small Cause Couit’s Act has no appliealion to a case of this kind. 
This is our answer to the icfereuce. 


% 
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• APPELLATE CIVIL. 


Before Sir JoTin Stanley, Kniglit, Chief Justicei and Mr, Justice Ba'^srji. 
CHANDAR SHEKHAR (Petitioj^ee) d, KUNDAH LAL akd aistothbb 
(Opposite parties). * 

Bartition — Comp'omise — Bight of co^ouoners to gartition-^JEffect of 
agreement to remain joint. 

By a compromise entered into in the course of proceedings for partition it 
was agreed that the share of the applicant for partition alone should bo par- 
titioned, that of the non-applicants remaining joint, Setd that although 
such compromise might prevent the non-applicants from obtaining parti- 
tion in the course of ihe proceedings daring which it was entered into, it 
could not prevent either of them from subsequently making a fresh appli* 
cation for partition se. 

The facts of this case are as follows : — 

Sheo Earn, Sheo Shankar, Kesho Earn and Sewak Earn were 
four brothers jointly entitled to certain property. Sheo Shankar 
died childless, and upon his death the three surviving brothers 
became entitled equally to the property in question. Kesho Earn 
in the year 1904 applied for partition of the property and also 
brought a suit for partition in the Civil Court, the defendants to 
that suit being Kundan Lai and Kanhaia Lai, the sons of Sheo 
Earn, and the present plaintiff Chandar Shekhar, the son of Sewak 
Earn. TtVas agreed in that suit that Kesho Eam^s one-third 
share should alone be partitioned, and that the shares of the 
defendants should remain joint. On the 2nd of March 1906, the 
plaintiff’ Chandar Shekhar made an application for partition of 
his* share, which application was rejected on - the ground that it 
was barred by the terms of the compromise entered into in the 
previous suit. It was held by the Assistant Collector that inas- 
much as the plaintiff, or his guardian on his behalf, agreed on the 
former application that his share should remain joint, it was not 
open to him to institute proceedings for partition. Against this 
decision the applicant for partition appealed to the High Court. 
Munshi Gohul Prasad, for the appellanr. 

!€*he respondents were not represented. 

•Stanley, C.J., and Eanehji, J. — ^This appeal is Against an 
order of an Assistant Collector whereby he rejected the application 

• first Appe-al No. 285 of 190G, from a decree of Asgbar Ali, Assistaut 
Collector of Meerut, dated tbo 24 bh of July 1906. 
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of the plaintiff for partition of certain property. There were 
four brothers jointly entitled to certain property. They were 
Sheo Earn, Sheo Shankar, Kesho Ram and Sewak Ram. Sheo 
Shankar died childless, and upon his death the three surviving 
brothers became entitled equally to the property in question. 
Kesho Ram in the year 1904 applied for partition of the 
property and also brought a suit for partition in the Civil Court, 
the defendants to that suit being Kundan Lai and Kanhaia Lai, 
the sons of Sheo Ram, and the present plaintiff Chandar Shekhar 
the son of Sewak Ram. It was agreed in that suit that Kesho 
Ram’s one-third share should alone be partitioned, and that the 
shares of the defendants should remain joint. On the 2nd of March 
1906, the plaintiff made the application out of which this appeal 
has arisen for partition of his share, and his application has been 
rejected on the ground that it is barred by the terms of the 
compromise entered info in the previous suit. It w^as held by 
the Asshtant Collector that, inasmuch as the plaintiff, or bis 
guardian on his behalf, agreed on the former application that his 
share should remain joint, it is not open to him to institute pro- 
ceedings for partition. We may mention that the plaintiff in the 
previous proceedings applied for partition of his sliare under 
section 110 of Act III of 1901, but his application was rejected 
on the ground that it had not been brought within 60 days, the 
period allowed for such application. So far as regards the former 
proceedings, no doubt, the plaintiff could not take advantage of 
the order for partition and obtain partition of his share, but this 
only applied to the proceedings then pending. It in no way pre- 
vented him from instituting a fresh application for the separartion 
of his share, and the partition of the property remaining joint. 
The right of a co-owner to have partition of his share is incid'entr 
to the right of ownership, and an agreement not to partition for 
an indefinite period would be contrary to that right and therefore 
not enforceable. In the present case there was no agreement 
not to claim partition. Therefore in our opinion tlie learned 
Assistant Collector was wrong in rejecting the plaintiff’s claim. 
As he disposed of the case upon a preliminary point, we set 
aside his order and remand the case to him under the prCvisions 
of section 662 of the Code of Civil Procedure, with directions 
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that it be reinstated in the file of pending applications and be 
disposed of according to law. The plaintiS appellant will have 
the costs of this appeal. All other costs will abide the event. 

Appeal decreed and cause remanded. 


before Sir John Stanley ^ Knight, Chief Justice ^ and Mr. Justice JBanerji^ 
LALTA PRASAD (Plaintifj?) v. SALIG RAM and anotheb (Deeekdants).* 
Will — Construction of document — Fersona designata. 

By the terms of a will the testator gave all his property to his wife for 
her life^ and then declared that after her death Lalta Prasad, his adopted son, 
shoiild^be owner of the property. The testator’s wife predeceased him. Seld 
that after the death of the testator Lalta Prasad took as a persona designata^ 
whether in fact his adoption was valid or not. Nidhoomoni Belya v. Saroda 
Fershad Mooherjee (1) followed. 

The facts out of which this appeal arose are as follows : — 

One Kedar Nath died on the 3rd of September 1904 leaving 
. a will, dated the 22nd of June 1888, By this ^ill the testator 
gave all his property to his wife for her life, and then declared 
that after her death Lalta Prasad, his adopted son, should be Lhe 
owner (malik) of the property. The testator’s wife predeceased 
him, and upon the death of the testator his sister’s sons took pos« 
session of the property. Lalta Prasad then brought the present 
suit to recover the estate of Kedar Nath as sole legatee thereof. 
The Court of first instance (Miinsif of Pilibhit) held that the 
plaiotifl was entitled as persona designata, whether he was or 
was not in fact the adopted son of Kedar Nath, and accordingly 
decreed the claim. This decree was, however, reversed by the 
Subordinate Judge of Bareilly upon the ground that the gift to 
the plaintiff was made to him as adopted son and that he had 
failed* to prove his adoption. The plaintiff thereupon appealed to 
the High Court. 

Dr. Satish Chandra Banerji, for the appellant. 

Munshi Qulzari Lai, for the respondents. 

SxAXLEY, G. J-, and Bakeeji, J. — ^The meaning of a gift 
in tb^ will of one Kedar Nath is the only question in this 
appeal. Kedar Nath made a will on the 22nd of June 18S8. 

♦ Second Appeal Xo. 97l of 1907 from a decree of Giraj ICishor Datt, Subor- 
dinate Judge of Bareilly, dated the 4tli of July 1907, reversing a decree of 
Raman D'^s, Munsif of Pilibliit, dated the 8tli of September 1906.’ 

(1) (1876) L. R., 3 L A., 253. 


1908 


Chandab 

Shekhab 

V. 

Kxtndan 

Lad. 

1908 
July 24, 


THE imiAH LAW EEPOBTS, 


1908 


Lalta 

Prasad 

<?. 

Salig Ram. 


r 

[TOLt XXXI* 

The will is very simple in its character. By ifc he gave toliig 
wife all his property for her life, and after her death he declared 
that Lalta Prasad, his adopted son, should be the malih, or 
owner, of the property. The testator^s wife predeceased him. 
He died on the 3rd of September 1904, and upon his death the 
defendants, who are his sister^s sons, took possession of his pro- 
perty. Thereupon the suit out of which this appeal has arisen 
was instituted by Lalta Prasad. He claimed the property 
under the gift contained in the will of Kedar Nath. The Court 
of first instance held that he was entitled to it as designata 
persona under the will, and that it was immaterial to find 
whether or not he was the adopted son of Kedar Nath. It did, 
however, consider that question and came to the conclusion that 
the adoption was proved. On appeal the lower appellate Court 
held that the will was gehuine, but the adoption of the plaintiff 
was not proved, and it reversed the decision of the Court below, 
on the ground that the gift made to the plaintiff was so made to 
him not as a persona designata but as an adopted son, and that 
inasmuch as he had failed to prove his adoption, the gift failed, 
and it therefore dismissed the plaintiff’s suit. The construction 
of the will appears to us to be extremely simple. After the death 
of the widow, the testator gave his property to Lalta'* Prasad by 
name and then described him as an adopted son. There is abso- 
lutely nothing in the will to show that the fact of the adoption 
of the plaintiff was the motive or reason for the gift, and, in the 
absence of anything of the kind, it appears to us that, inter{5ret- 
ing the language of the gift in its ordinary meaning, we must 
treat it as a gift to Lalta Prasad as a persona designata^ anij that 
therefore the gift is valid. This ease appears to resemble tlie case 
oiNidhoomoni Debya v. Baroda Per shad Mooherjee (1) and to he 
governed by the decision in tliat^ case. “We therefore allow the 
appeal. We set aside the decree of the lower appeal Court and 
restore the decree of the Court of first iuvStance with costs in all 
Courts. % 

Appeal decreed. 


(1) (1876) L. R., 3 I A., 253, 
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^Before Sir John Stanley ^ Knight , Chief Justice^ and Mr, Justice JBanerji, 
SEIDHAE. BAO (Plainiip]?) v, EAM LAL {Dee-ekdai^t). ♦ 

Ciml Procedure Code, section 440 — Minor suing through next friend other than 
certificated guardian-^ Permission of Court ^resumed-^ Procedure. 

A minor who had a certificated guardiaix living instituted a suit through 
a next friend other than the guardian. On the application of the next friend 
notice was sent to the certificated guardian, but he showed no cause, and the 
suit continued. Seld that under the circumstances, although no formal order 
had been recorded permitting the next friend to act on the minor^s behalf, it 
must he presumed that the intention of the Court had^been to’grant such 
permission, and the ^uit ought not to be defeated solely upon the ground that 
no formal permission had been recorded. 

Ix this case a suit was instituted a minor through one 
Sada Sheo Rao as his next friend. At the time of the institution 
of the suit there was in existence a certificated guardian of the 
minor appointed under Act No. VIII of 1890, one Madho Rao. 
On the application of the next friend the Court (Subordinate 
Judge of Jhansi) is'^ued notice to the certificated guardian to show 
cause why the person nominated as next friend of the minor 
should not be permitted to carry on the suit in that capacity. 
The suib was one in which the minor sought to set aside the sale 
of a mortgage deed standing in the minor’s name by his certifi- 
cated guardian to one Ram Lai and a subsequent decree obtained 
by Earn Lai on the mortgage. No cause was shown by the certi- 
ficated guardian in answer to the notice served upon him^ and the 
suit proceeded with Sada Sheo Rao as next friend although no 
formal order was made by the Court permitting him to act as 
suc^. The suit was transferred to the Court of the District Judge, 
where, after all the evidence had been recorded, the defendant 
took an objection that the suit must fail for want of compliance 
with^the provisions of section 4^0 of the Code of Civil Procedure. 
The District Judge sustained this objection and dismissed the 
suit. The plaintifi thereupon appealed to the High Court. 

Babu Joginclro Nath Chaudhri and Babu Earendra Krishna 
Mulcerji, for the appellant. 

'^lie Hon’ble Pandit Sundav Lai and Dr. Satish Chandra 
Banerjij for the respondent. 

Stax LEY, C.J. , and Baxeeji, J. — The suit which has given 
rise to this appeal was brought on behalf of a minor for the 

* First Appeal Xo, 28 of 1907 from a decree of H. E, Holme, District 
Judge of Jbansi, dated tbe 7tb of January 1907. 
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avoidance of a sale-deed executed by his certificated guardian. 
The plaint ia the suit was tiled by a person who described himself 
as the next friend of the plaintiff. As he was not the certificated 
guardian, the Court ordered notice to issue to the ceitificated 
guardian as required by section 440. This order was ]iassed on 
an application made by the next friend who instituted the suit on 
behalf of the minor. Notice was served on the certificated guar- 
dian, but he showed no cause. The Court then proceeded to 
settle issues, and recorded some evidence, but no iormal order was 
recorded granting leave to the new’’ next friend to institute the 
suit. The case was transferred to the Court of the learned 
District Judge, and before him an objection was taken to the 
effect that as no leave had been granted under section 440, 
the suit was not maintainable. This objection prevailed in tlie 
Court below, and the suit has been dismissed. The learned 
Judge was of opinion that ieave to institute the suit ought to have 
been formally granted and recorded. Section 440 requires 
that if a minor has a guardian appointed or declared by an autho- 
rity competent in this behalf, a suit shall not be instituted on 
behalf of the minor by any person other than such guardian, 
except with the leave of the Court granted after notice to such 
guardian. As we have said above, notice was issued to the certi- 
ficated guardian as required by the section ; it was served on him, 
but he did not appear and show cause. It is true that no formal 
order granting leave was recorded by the Court, but, as the Court 
framed issues and examined witnesses, it must be presumed 
that the Court did grant leave to the person who presented the 
plaint, after being satisfied that it was for the welfare of the 
minor that that person should be permitted to institute the" suit 
on the minor’s behall The Court below ^Yas therefore wrong in 
dismissing the suit. As the suit was dismissed uj^on a prelimi- 
nary ground, and in our opinion that ground cannot be supported, 
we set aside the decree of the Court below, and remand the case 
to that Court under section 562 of the Code of Civil Proce'^lure, 
with directions to re-admit it under its original number in the 
register, and dispose of it on the merits. The appellant will have 
the costs of this appeal Other costs will abide the events 

Appeal decreed and cause remanded. 
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• Before Sir John Stanley ^ Knight, Chief Justiee^ and Mr, Jmiice Banerji^ 
AKBAR KHAN akd anothee (Plaintiees) v. TURABAN (Bee end ant) * 
Act Ko, KV of 1877 (Indian Limitation Actjy schedule 11^ article \%0~^Suit 
for declaration of title — Cause of action — limitation. 

The plaintiffs sued in 1904 asking fora declarition that tVy were en- 
titled to certainproperty mentioned in the plaint. Their cause of action was 
that the name of the defendant had in the year 1895 been entered in the re- 
venue papers in respect of the property in suit, Held that the suit was 
barred by limitation, and that the fact that the defendant had in 1903 resist- 
ed the pi lintiffs in an attempt to obtain correction of the khewit did not 
give the plaintiffs a fresh cause of action. Legge v. Bam Baran Singh (1) 
followed. Ilahi Bghhsh v. Karnam Singh (2) distinguished. 

This was a suit^ instituted in 1904, for a declaration that the 
plaintiffs were entitled to certain property mentioned in the 
plaint. Their causevof action was that in 1895 the name of the 
defendant had been entered in respect of the property in suit in 
the revenue papers and the plaintiffs’ title was denied. The 
Court of first instance (Additional Munsif of Meerut) decreed 
the claim ; but on appeal tlie Additional District Judge reversed 
this decision and dismi.-sed the suit as barred by limitation. The 
plaintiffs appealed to the High Court urging that in 1903 the 
plaintiffs had applied for correction of the khewat and in such 
application were oppised by the defendant, and that this gave rise 
to a fresh cause of action in favour of the plaintiffs. 

Maulvi Ohulam Mujiaha, for the appellants, 

Mr. Abdul Baoof, for the respondent. 

Stanley C.J., and Banerji, J. — The question in this ap- 
peaL is whether the plaintiffs’ claim is barred by limitation. 
The suit is one for a declaratory decree. The plaintiffs asked 
for a declaration that they were entitled to the property men- 
tioned .m the plaint. In 1895 the name of the defendant was 
entered in the revenue papers in respect of this property and 
the title of the plaintiffs was denied. The lower appellate 
Court has held that the plaintiffs’ cause of action for a declara- 
tory suit accrued when this entry was made in 1895, and, as held, 
by th4 Full Bench in y. Ram Baran Singh (1) six years’ 

* Second Appe^il No. 1114 of 1907 from a decree of G. C. Badhwar, Addi- 
tional Judge of Meerut, dated tbe 1st of August 1907* reversicg a decree of 
ilam Cbandar, Additional Munsif of Meerut, dated tbe 30tb of September 

im, • 

{ 1) (1897) i. L. 20 ill, 88. (2) Weekly Notes, 1898, p. 21S, 
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limitation applies to the suit and must be computed from the* 
year 1895. We think this view of the Court below is right. 
According to the Full Bench ruling referred to above, w^'here 
the plaintiff is in possession and asks for a declaratory decree, 
the limitation applicable to the suit is that prescribed by article 
120 of schedule II to the Limitation Act, and should be com- 
puted from the date on which his cause of action arose. In the 
present case the plaintiff's’ cause of action is the entry of the de- 
fendant’s name in the revenue papers in respect of the properly 
in suit in 1896. As the suit was brought after the, expiry of six 
years from that year, it is time-barred. It is contended on behalf 
of the appellants that a fresh cause of action accrued to them in 
1903 when the defendant objected to the correction of the khe- 
wat. That in our opinion was not a fresh cause of action. The 
refusal to have the entry corrected was a continuation of the origi- 
nal cause of action, namely, the entry of the defendant’s name in 
the revenue papers in|1895. In the case of Ilahi BaJchsh v. Ear- 
nctm Singh (1) and S. A. No. 263 of 1907 (unreported), Robert 
Skinner v. Shanker Lai, decided by a Bench of this Court on 
the 27th of May 1908*, there was a fresh invasion of the plaintiff's’ 
right, and that was held to have given him a fresh cause of 

— IT- — 

• The judgment in this case was as follows : — 

Knox and Aikman, JJ : — The respondent in this appeal got his name 
entered in the kbewat ia spite of appellant’s objections by order of the Settle* 
ment Officer on the 5th of May 1899. On the strength of tbo entry the res- 
pondent, on the 5th of May 1903, instituted a suit for profits of the share in 
respect of which he had got his name entered. On the 27th of July 1905, 
while the suit for profits was yet pending, plainti:Ks brought the suit out of 
which this appeal has arisen for a declaration of their right to the shire and 
that the defeudmt had no proprietary right in the sbare recorded in liis name. 
The suit has been dismissed by the Court of first instance as barred by limita- 
tion. In appeal the decree of the first Court was affirmed. The plaintiffs 
come here in second appeal. r 

The Courts below reckoned as tbe starting point tbe order of the Settle- 
ment Officer referred to above. No doubt the plaintiffs mighty upon this 
order being made have instituted a suit for a declaratory decree, out in otir 
opinion they were not bound to do so. The defendant might have taken no 
steps to enforce any right under the order of the 5th of May 1899, but when 
he did so plaintiffs in our opinion got a fresh cause of action for asking for a 
declaratory decree. The suit now brought is in reality one within the last 
paragraph of section 201 of the Agra Tenancy Act. We allow this appeal ; 
set aside the decree on the preliminary point, and remand the case under the 
provisions of section 562 of the Code of Civil Procedure through the lower 
appelb.te Court to the Court of first instance with directions to readmit it 
under its original number in the register of pending suits and dispose of it 
on the merits. The plaintiffs will have the costs of this appeal. Other coiti 
|o abide the result, 

(1) Weekly Notes, 1898, p, m 
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action. As in the present case there was no fresh invasion of the 
right of the plaintiffs, the rulings referred to are inapplicable. 
We accordingly dismiss the appeal with costs. 

Appeal dismissed. 


1908 


Akbab 

Khai? 

V, 

Tueabak. 


Before Mr. Jtisiice ’Richards and Mr. Justice Griffin. 190S ^ 

JOTI PRASAD (Plaintiee) AZIZ KHAN aitd othees (Dee end ants). • , 

Act So. IV 0/1882 (Transfer of Tro^erty Act), section 85 — Mortgage-^Snit 
for sale on a mortgage — Farties, 

In a suit for sale on a mortgage the ordinary rule is that a plaintiff mort- 
gagee cannot be allowed so to frame his suit as to draw int o controversy the title 
of a third party, who is in noway connected with the mortgage and who has 
set up a title paramount to that of the mortgagor and mortgagee. Jaggeswar 
Butt V. BTiuban Mohan Mitra (1), Mon Mohini Ghose v. Faroati Nath Q-hose (2) 
and Khairati Lai v. Banni Begam (3) referred to. 

This was a suit for sale upon a mortgage executed on the 10th 
August 1888 by one Karam Khan. The defendants were the 
sons, daughters and widow of Karam Khan, who had died 
before suit. The mortgage deed described the property mort- 
gaged as the mortgagor’s personal share in his possession. Its 
execution was admitted by the defendants ; but they alleged 
that the property mortgaged originally belonged to one Salahi, 
the father of Karam Khan, and that there were other heirs of 
Salahi besides the mortgagor. In paragraph 2 of the additional 
pleas in the written statement it appeared that the mortgage was 
a mortgage of the entire property and that the mortgagees had 
been realizing the profits from the tenants. The Court of first 
insiance (Subordinate Judge of Saharanpur), finding that Karam 
Khan was entitled to a two-fifihs share only in the property 
mortgaged, gave the plaintifi* a decree for sale to that extent only. 

The plaintifi appealed and his appeal was dismi-sed by the 
Distiict Judge. The plaintiff thereupon apjoealed to the High 
*Conrt. 

Dr. Scotish Chandra Banerji and Lala Qirdhari Lai Agar- 
wala, for the appellant. 

Jdabu Jogindro Nath Ohaudhri (for whom Babu Sarai Chan- 
dra Chaudhri), for the respondents. 

* Second Appeal No. 735 of 1007 from a decree of H. Dupernex, District Judge 
of Saharanpur, dated the 25th of March 1007 confi raring a decree of Girdhari 
Lai, Subordinate Judge of Saharanpur, dated the 81st of July 1906. 

(1) (1906) I. L. R., 33 Calc., 425. (2) (190*6) 1. L. R., 32 Calc., 746. 

' V (3) Weekly Notes, 1908, p, 100, 
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Eichabds and GBiFFiifr, JJ.— The plaintiff sued on a mortgage 
executed on the 10th of August 1888 by one Karam Khan. The 
deed specified the property mortgaged, -which was described in the 
body of the document as the mortgagor's personal share in his 
possession. This mortgage was set out in paragraph 1 of the 
plaint, which was admitted in the written statement filed by the 
defendants, who are the sons, daughters and widow of Kararn 
Khan, the executant. In the last paragraph of the written state- 
ment it is alleged that the property mortgagea originally®belonged 
to one Salahi, father of Karam Khan, and that there. were other 
persons besides Karam Khan who were heirs to Salahi. On the 
other hand in paragraph 2 of the additional pleas of the written 
statement it appears that the mortgage was a mortgage of the 
entire property and that the mortgagees had been realizing the 
profits from the tenants. The Court of first instance finding that 
Karam Khan was entitled to a two-fifths share only in the proper- 
ty mortgaged gave the plaintifis a decree for sale of a two-fifths 
share of the property mortgaged. The plaintiS appealed, and his 
appeal was dismissed by the lower appellate Court. The sisters 
and another person said to be interested in the property were not 
joined as parties. The plaintiff appeals to this Court, and it is 
contended that on a true construction of the mortgage deed he was 
entitled to a decree for the sale of the entire property mortgaged, 
and that the defendants who stand in the shoes of Karam Khan 
cannot be allowed to say that Karam Khan had no power to mort- 
gage the entire property. We think that bhis latter contentfon 
is well founded. If Karam Khan were alive, he would not be 
permitted to plead that he bad no authority to mortgage^ the 
property which he purported to mortgage. The defendants, who are 
his representatives, cannot stand in a better position. The sisters, 
of Karam Khan may or may not have rights in the property in 
suit, and we do not know whether they lay claim to any such 
rights. As they are not parties to this suit, their rights are not 
affected by the decree in this case. It is contended that ha\^ino- 
regard to the provisions of section 85 of the Transfer of Property 
Act, it was obligatory on the plaintiff to join them as parties. 
According to the deed of mortgage the sisters of Karam Khan had 
no interest in the mortgaged property. The defendants, as said 
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abSve, cannot be fallowed to set up a defence which Karam Khan 
could not have pleaded. lu this connection we would refer to 
the ruling in Jaggeswar DuU v. BImhcm Mohan Mitra (1) in which 
Mookerjee^ J., held that the ordinary rule is that the plaintiff 
mortgagee cannot be allowed so to frame his suit as to draw into 
controversy the title of a third party, who is in no way connected 
with the mortgage and who has set up a title paramount to that 
of the mortgagor and mortgagee/^ Much to the same effect is the 
ruling in Mon Mohini Ghose v. Parvati Nath Ghose (2). The same 
principle was followed in Khairativ. Banni Begam (3). We think 
that in this case the plaintiff was entitled to a decree for sale of 
the entire property. We allow the appeal, and, setting aside the 
decrees of the Courts below in so far as they dismissed the plain- 
tiff^s claim in respect of a three-fifths share "of the property 
mortgaged, decree the plaintiff^a claim against the entire 
property mortgaged. The appellant will get Ms costs from the 
respondents. 

Appeal decreed. 


TULL BENCH. 


Before Sir John Stanley, Knight, Chief Justice, Mr, Justice Banerji and Mr, 

Justice JHchards. 

SADAU-TJD-DIN AHMAD and others (Pxaintipfs) CHAJJU and 

OTHERS (DbEENDANTS).^ 

Mortgage— »Com^romise in course of mutation proceedings purporting to vary 
the terms of a re gistered deed, 

Meld that a compromise entered into between the parties to mutation 
proceedings before a Court of Ecvenue which purported to modify the condi- 
tions olf a pre-existing iaortg.ige, upon the basis of which mutation was 
sought^ could not be allowed to take effect in opposition to the distinct terms 
of •the registered instrument of mortgage, Wur Ali v. Imaman (4) distingui- 
shed. Baghulans Mani Singh v. Mahahir Singh (5) and Branal A?zniY, 
Lafehshmi Anni (6) referred to by Banerji and Rich irds, J J. 

One Chajju executed a mortgage of certain property in favour 
of Husain Bakhsh and Nathu to secure a principal sum of 

* Second Appeal No. 1332 of 1907, from a decree of Soti Bfigbubins Lai, 
Additional Judge of Meerut, dated the 12th of July 1907 reversing a decree of 
E'ima Das, Munsif of Muza:ffariiagar, dated the I4tii of March 1907. * 

(1) (19O0i) I. L. R., 33 Calc., 425. (4) Weekly Notes, 18F4, p. 40. 

(2) (1905) I L. R., 32 Calc., 746. (5) (1905) I. L. R , 28 All., 78. 

(3) Weekly Notes, 1908, p. 100. (6) (1899) I. L. R., 22 Mad., 608, 
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Rs, 1,000, the mortgage being expressed to be made for a tel*m 
of 25 years. In the mortgage there was a provision, to the 
effect that on payment of the amount due in the month of Jeth 
after the expiry of the term of 25 years the mortgage might 
be redeemed. The mortgagors refused to register the mortgage, 
and thereupon an application was made by the mortgagees for 
compulsory registration, and compulsory registration was effected. 
Subsequently the mortgagees applied for mutation of names in 
the mutation department. To this, not merely Chajju, :but 
another person named Abdulla objected. Abdulla was no party 
to the mortgage, but claimed to be entitled to a share in the 
mortgaged property, and hence he objected to mutation of 
names so far at least as regarded his share. The dispute was 
compromised, the terms of the compromise being that the whole 
of the property sliould be recorded as subject to the mortgage 
and that the names of the mortgagees should be entered as 
mortgagees in respect of it and the names of Chajju and Abdulla 
as mortgagors. It further provided that the mortgagors should 
have power in’any Jeth to pay the mortgage debt and have the 
mortgage redeemed. The mortgagors sought redemption in 
pursuance of the terms of this compromise within the period 
.of 25 years, and this was refused. They then filed^ the present 
suit for redemption. The de ence to the suit was that it was 
premature, having been brought within the term of 25 years. 
The first Court (Munsif of Muzaffarnagar) gave a decree for 
redemption, but upon appeal the lower appellate Court (Additional 
Judge of Meerut) reversed the decree of the Court of first 
instance on the ground that the terms of the compromise in the 
Revenue Court varied the terms of the mortgage, and the 
agreement not ha\ing been registered was not admisdbJe4n 
evidence and could not be treated as giving the mortgagor a 
power to redeem contrary to the express provision of the mortgage 
deed. From that decision the plaintiffs appealed to the High 
Court. ^ 

Mr. Abdul Raoof, for the appellants, contended that the com- 
promise w^as binding on the parties. The objection to mutation 
w^as withdawn only upon the ground that the mortgage could 
be redeemed vfithin 26 years. The Revenue Court hadpowey 
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to go into the question of title, and it gave effect to the compromise. 
It was not necessary to register a compromise pot in before a court 
in a judicial proceeding. He referred to Niir All v. Imaman 
(l)j Raghuhans Mani Singh v. Mahabir Singh (2) and Pranal 
Anni v. Lahhsmi Anni (3). 

Babu Jogindro Nath Chaudhri (with whom Pandit Afoti 
Lai Nehrib), for the respondents, contended that under the terms 
of the original deed the mortgage could not be redeemed before 
the expiry of 25 years. The compromise purporting to remove 
that restriction should have been registered. As it was the 
compromise could not be admitted in evidence for the purpose 
of varying the terms of the mortgage. This compromise was 
an „ instrument’^ (Wharton’s Law Lexicon referred to) being a 
petition embodjing the terms of an agreement. Its registration 
was compulsory under the Indian Eegi8trati)n Act 1877, 
Mutation proceedings could not be called judicial proceedings, 
A judicial proceeding was one in which contested questions of 
right, title, or liability were determined. In this ca?e the 
Eevenue Court simply effected mutation of names according to 
the compromise. It had no power to give effect to any of the 
conditions of the compromise affecting right, title, interest or lia- 
bility. In other words, the Eevenue Court as such could not take 
judicial notice of the several terms of the compromise : it could 
only order mutation of names, 

Stanley, C. J. — The facts of this case are these. One Chaj- 
ju executed a mortgage of certain property in favour of Husain 
^ Bakhsh and Nathu to secure a principal sum of Es. 1,000, the 
mortgage being expressed to be made for a term of 25 years. 
In the, mortgage there is a provision for redemption. The re- 
demption clause provides that on payment of the amount due in 
the month of Jeth after the expiry of the term of 25 years the 
mortgage might be redeemed. The mortgagors refused to regis- 
ter the mortgage, and thereupon an application was made by the 
mortgagees for compulsory registration and compulsory registra- 
tion was effected. Subsequently the mortgagees applied for 
mutation of names in the mutation department. To this, not 


(1) Weekly Notes, 1884, p. 40. (2) (1906) I. L, E., 28 AIL, 7^, 

(3) (1899) I. L, K., 22 Mad., 508, 
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merely Chajju, but another person named Abdulla objected. 
Abdulla, it will be notedj was no party to the mortg;ige. He 
claimed to be entitled to a share in the .mortgaged property, and 
hence he objected to mutation of names so far at least as regard- 
ed his share. The dispute was compromised, the terms of the 
compromise being that the whole of the property should be re- 
corded as subject to the mortgage and that the names of the 
mortgagees should be entered as mortgagees in respect of it and 
the names of Chajju and Abdulla as mortgagors* It further 
provided that the mortgagors should have power in any Jeth to 
pay the mortgage debt and have the mortgage redeemed. The 
mortgagors sought redemption in pursuance of the terms of this 
compromise within the period of 25 years^ and this was refused, 
and hence the suit for redemption out of which this appeal has 
arisen. 

The defence bo the suit was that it was premature having 
been brought within the term of 25 years. 

The first Court gave a decree for redemption^ but upon appeal 
the lower appellate Court reversed the decree of the Court of 
first instance on the ground that the terms of the compromise in 
the Revenue Court varied the terms of the mortgage and the 
agreement not having been registered was not admissible in evi- 
dence and could not be treated as giving the mortgagor a power 
to redeem contrary to the express provision of the mortgage deed. 
From that decision the present appeal has been preferred, and 
it was laid before a Bench of three Judges in view of the deci- 
sion in the case of Nw Ali v. Imaman (1) the correctness of 
which the Court before whom the appeal came was disposed to 
doubt. 

It appears to me that the decision of the learned Additionjal 
Judge is correct. The compromise entered into in the mutation 
proceedings could not in my opinion have the effect of modifying 
or altering in any \ray the terms of the registered mortgage. 
The Revenue Court was concerned with the entry of names* only 
and had no concern wdth the conditions upon which the objectors 
withdrew their opposition to the granting of the application for 
mutation. The compromise was not in fact submitted to the 
(1) Weekly Notes, 1884, p. 40. 
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Revenue Court further than as sliowing the withdrawal of oppo- 190$ 
sition to the mutation of names. The language of thh order of " 
the Court shows this. The Revenue Court in view of the with- Ahmsid 
drawal of opposition simply ordered that mutation should have Chajjxt. 
eiSFect. The words are ^'^the parties have compromised and muta- 
tion will take place accordingly.^’ The ease appears to me to be 
unlike that of Nur Ali v. Iraaman ( 1 ). It would be fraught with 
danger to the security afforded to titles by the Registration Act if 
a compromise of parties in proceedings taken before a Revenue 
Officer for mutation of names could be regarded as having the 
effect which is contended for here of creating a charge and modi- 
fying the provisions of a registered document. I would there- 
fore dismiss the appeal. 

Bahebji, J. — I am of the same opinion. It is obvious from 
the terms of the mortgage of the 8th of August 1903 that it can- 
not be redeemed before the expiry of 25 years from the date of it. 

Those terms could not be varied except by a registered instru- 
ment. By the application presented in the mutation case the 
Revenue Court holding mutation proceedings was'merely inform- 
ed of an oral contract entered into by the parties. The applica* 
tion itself cannot be treated as creating a fresh mortgage. Can 
it be taken Into consideration as evidencing an alteration in the 
terms of the original mortgage ? I agree with the learned Chief 
Justice for the reasons stated by him that it cannot be admitted 
in evidence. I think the case of Nw AU v. ImaTnan Ali (1) 
is distinguishable. We were pressed with the decision in Raghu^ 
bans Mani Singh v. Mahabir Singh (2), to which I was a party. 

That ^ was a case to which in our judgment the observations of 
their Lordships of the Privy Council in Pranal Anni v. Lakh’- 
s\mi Anni (3)^ as contained in page 514 of the report, fully 
applied. In the present case the terms of the compromise were 
not referred to or narrated in the order of the Revenue Court, 
and indeed for purposes of mutation it was not necessary to refer 
to the terms of the mortgage or the conditions under which re- 
demption could take place. This case therefore is not governed 
by the rdlings to which I have referred. I also would dismiss 
the appeal. 

(1> Weekly Notes, 1884, p. 40. (2) (1905) 1. L, B., 28 All. 78, 

(3) (1899) I.L. B.,22 Mad., 508, 
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EichABBS, J. — This was a suit for redemption of a mortgage, 
dated the 8th August 1903. The mortgage was a mortgage with 
-possession, and it is quite clear that according to the terms of the 
deed the mortgage could not be redeemed until after the expira- 
tion of 25 years. It is contended on behalf of the plaintiff that 
the terms of the mortgage deed were subsequently varied by 
agreement between Ohajju, the mortgagor, and Abdulla on the 
one side and the mortgagees on the other side, whereby it was 
arranged that Abdulla should be bound by the mortgage, but 
that the mortgage should be redeemable by payment of the mort- 
gage debt in any year in the month of Jeth, The defendants 
objected that such an arrangement could only be proved by a 
duly registered document. No such document exists, but the 
plaintiffs contend that the petition to and the order of the Eeve- 
nue Court referred to by the Chief Justice operate to vary the 
terms of the mortgage deed and that a registered document was 
not necessary. I quite agree in the judgment of the learned 
Chief Justice and I should not deem it necessary to add anything 
to what he has said" save for the fact that reliance was placed on 
the ruling in Eaghubans Mani Singh v. Mahabir Singh (1) 
to which I was a party. In that case certain lands were claim- 
ed on the basis of an agreement of compromise in prior litigation, 
whereby the title to the lands in question had been expressly 
admitted. The Judge had received and acted on the compromise 
and incorporated it into his decree. My learned colleague and 
I held that the plaintiffs could rely on the decree incorporating 
the compromise and that a registered instrument was not neces- 
sary. The facts of the present case are very different. They 
amount to no more than this, namely, that the Eevenue " Court 
ordered the defendant’s names to be recorded as mortgagees in 
possession, all opposition to the application being withdrawn. 
The facts in the present case much more nearly ap)proach the 
facts in the case of Pranal Anniv. LahhshmiAnni (2), in which 
their Lordships of the Privy Council held the unregistered deed 
of compromise inadmissible. 

In the present case the plaintiffs in effect ask the Court to 
hold that the petition to the Eevenue Court and its order 

(1) (1905) I. L. E., 28 All., 78. (2) (1899) 1. L. B,, 22 Mad., 608, 
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operated to create a fresh mortgage. To entertain such a con- 
tention would be a very serious extension of the ruling of this 
Qomt in Ragliuhans Mani Singh Mahabir Bi'yigli (1). I also 
would dismiss the appeal. 

By the Couet : 

The order of the Court is that the appeal be dismissed, but 
under the circumstances without costs. 

ApjpeiOjl dismissed. 


APPELLATE CIVIL. 


Before Sir John Stanley ^ Knight^ Chief JuiticOy and Mr. Justice Bauer ji. 

PIARI LAL (PLAiXTirr) v. NANE RAM and othebs ('BErEXDANTS.) ^ 
Civil Brooedure CodOf section 13 — Bes judicata-^ Suit for sale on a mortgage^ 
Compromise "by which mortgagee accepted a simple money decree — Second 
suit for sale barred. 

A suit for sale on a mortgage was compromised on the terms that the mort- 
gagee should accept a simple money decree for the amount of the mortgage 
debt, and such a decree was accordingly passed. This decree not being satisfied, 
the mortgagee again sued for sale of the mortgaged property. Keld that the 
suit was barred. Shih^ Bera v. Chandra Mohan Jana (2) followed. Bliola 
Nath V, Muhammad Sadig (3) and Madho Brasad v. Baij Nath (4) dis- 
tinguished. ^ 

The facts of this case are as follows: — 

In the year 1880 the predecessors in title of some of the 
defendants and the other defendants executed a mortgage in 
favour of the predecessor of the plaintiif. A| suit was brought 
upon this mortgage on the 21st of September 1882, in which a 
sale of the mortgaged property was claimed. The suit was 
compromised on the terms that a simple money decree only should 
be passed in favour of the plaintiff and such a decree was passed 
on the 27th of November 1882. The amount due to the 
plaintiff on foot of the compromise was, however, not satisfied, 
or at least not fully satisfied. Thereupon the plaintiff instituted 
a second suit for sale of the mortgaged property. The first 


* Second Appeal No. 488 of 1907 from a decree of J. H. Gumming, Addi- 
tional Judge of Aligarh, dated the 21st of January 1907 reversing a decree of 
Muhammad Shafi, Subordinate Judge of Aligarh, dated the l6th of July 1906, 

(1) (1905) I. L. R., 28 All., 78. (3) (1903 )I. L. R., 26 All, 223. 

(2) (1906) I* L, R., 33 Calc., 849. (4) W^eehly Notes, 1905, p. 152. 
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Court (Subordinate Judge of Aligarh) decreed the claim, but 
upon appeal the lower appellate Court (Additional Judge of 
Aligarh) dismissed it, on the ground that it was barred by 
section 13 (explanation III) of the Code of Civil Procedure. 

The plaintiff thereupon appealed to the High Court. 

Mr. £. jS. O^Gonor, for the appellant. 

Mr. ilf. L. Agarwala and Babu Durga Charan Banerjij for 
the respondents. 

Stakley, C.J., and Baherji, J.— This appeal arises out of a 
suit for sale of mortgaged property. It was dismissed under the 
following circumstances as barred by section 13 of the Code of 
Civil Procedure. It appears that in the year 1880 the predeces- 
sots in title of some of the defendants and the other defendants 
executed a mortgage in favour of the predecessor of the plaintiff*. 
A suit was brought upon this mortgage on the 21st of September 
1882, in which a sale of the mortgaged property was claimed. 
The suit was compromised on the terms that a simple money de- 
cree only should be passed in favour of the plaintiffs and such a 
decree was passed on the 27th of November 1882. The events 
which happened subsequent to the date of this" compromise it is 
unnecessary for the purposes of the decision of this appeal to de- 
tail, suffice it to say that the amount due to the plaintiff on foot of 
the compromise was not satisfied, or at least fully satisfied. There- 
upon the suit out of which this appeal has arisen was instituted 
for sale of the mortgaged property. The first Court decreed the 
claim, but upon appeal the lower appellate Court dismissed it, on 
the ground that it was barred by section 13 (explanation III) of 
the Code of Civil Procedure. In that explanation it is laid down 
that any relief claimed in a plaint which is not expressly granted 
by the decree shall, for the purposes of this section, be deemed tp 
have been refused. In view of this section the claim of the plain- 
tiff in the first snit for sale of the mortgaged property must be 
deemed to have been refused, and therefore his right as mort- 
gagee to have a sale of the mortgaged property became barred as 
a matter res judicata. In view of this section it is impossible to 
hold that a fresh suit for sale can he maintained, and therefore 
we think that the lower appellate Court rightly dismissed the 
plaintiff ‘s suit. Thi^ view is supported by the decision gf the 
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Calcutta High Court iu the case of Shibti Berd v. Chandra 
Mohan Jana (1), the facts of which are admittedly on all fours 
with the facts of the present case. Our decision is in no way in 
conflict with the decision of Benches of this Court in the cases of 
Bhola Nath v. Muhammad Badiq (2} and Madho Prasad v. 
Baij Nath (8). In both of these cases it will be found that in 
the suits originally instituted by the plaintiffs no claim was put 
forward for sale of the mortgaged property ;the plaintiffs conten- 
ted themselves with applying for simple money decrees. Section 
13 therefore had no application. We therefore dismiss the appeal 
with costs. 

Appeal dismissed. 


before Mr, Justice Sanerji and Mr. Jt^atioe ’Richards, 

JAGAR NATH SINGH A2?d others (Defendahts) i?. LALTA PRASAD 
AND AiTOTHEE (Plaintipes) AND DWARKA PRASAD (Dependant)'^ 

Act No, IX of XS72 {Indian Contract Act), section 11^ Minor — Act No. 1 
of 1S72 (Indian Rvide^ice Act), section 115 — Bsfojp^el'—RJect of minor 
fraudulently representing himself to he of full age. 

Whether or not the doctrine of estoppel applies to a contract entered 
into by a minor, where persons who are in fact nnder age by false and fraudu- 
lent misrepresentations as to their ago induce others to purchase property 
from them, they are liable in equity to make restitution to the purchasers 
for the benefit they have obtained before they can recover possession of the 
property sold. So held by BanebjT, J. Mohori Bibee v. Dharmodaa Chose (4), 
Brolimo Butt v. Bliarmodas Qliose (6), Canesh Lala v. Bapu (6) and Stikeman 
y, Dawson referred to. 

RichaeUs, J., differed on the question of fact as to whether the plaintiffs 
had been induced by any misrepresentations of the defendants as to their 
' ages to enter into the contract sought to be set aside. 

The plaintiffs- in the suit out of which this and the connected 

appeal, No. 118, arose (Lalta Prasad and Bhuaneshri Prasad) were 

the sons of one Madho Prasad, whose paternal uncle 

was theplaintiff^s guardian Dwarka Prasad. After the death of 

Madho Prasad in 1882, Dwarka Prasad applied for, and obtained 

in 1888, a certificate of guardianship of the persons and property 

of the plaintiffs, who were minors at the date of their father’s 

• First Appeal No. 167 of 1906,5 from a decree of Srisli Chander Bose, 
Officiating Subordinate Judge of Ghazipur, dated the 17th of April 1906, 

(1) (1906) I. L. R., 33 Calc., 849. (4) (1903) I. L,R., 30 Calc., 589. 

(2) (1903) I . L. R„ 26 All., 223. (5) (1898) I. L. R., 26 Calc., 381. 

(3) Weehly Notes, 1906, p. 152. (6) (1895) I. h, R., 21 Bom.. 198, 

0 ) (18^7) 16 L. J. Ch., 206, 
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death. Madho Prasad and Dwarka Prasad jointly owned an 8 
anna share in the village Kharaun, out of which Madho Prasad 
in his life time sold 2 annas 9 pies and Dwarka Prasad sold 2 
annas 6 pies after Madho Prasad^s death. The remaining 2 annas 
9 pies was sold by the plaintiffs and Dwarka Prasad on the 28th 
of June 1899 to Jagar Nath Singh defendant and the predeces- 
sors in title of defendants Nos. 2 to 11. The present suit was 
brought to set aside this sale. The plaintiffs stated that they 
were minors at the date of the sale ; that they were persons of 
weak intellect and inexperienced ; that they executed the sale- 
deed under the influence of Dwarka Prasad, who is an extra- 
vagant man of dissolute habits; that they did not derive any 
benefit from the sale; that the sale was effected without any 
necessity and that they did not receive any part of the consi- 
deration for it. On these grounds they sought to set aside the 
sale and recover possession of the portion of the property sold of 
which the purchasers had obtained possession. 

The defendants denied that the plaintiff’s wei’e minors at the 
date of the sale and asserted that the plaintiffs represented them- 
selves to be of fall age and thus induced them to purchase the 
property. They contended that the plaintiffs wereestopped from 
maintaining the suit, and that in any case they were bound to 
make restitution of the amount of consideration for the sale. The 
Court of first instance (officiating Subordinate J udge of Ghazipur) 
iound that the age of the plaintiffs was below 21 years on the 
date of the execution of the sale-deed and that they were minors 
and incompetent to make the contract of sale. The Court 
accordingly, following the ruling of their lordships of the Privy 
Council in Mohori Bibee v. Dharmo Das Qhose (1), held the sale 
to be void. It, however, was of opinion that the plaintiffs had 
made fraudulent misrepresentations to the purchasers as to their 
age and that they benefited by the sale. It accordingly made a 
decree for possession on condition that the plaintiffs should refund 
so much of the consideration for the sale as represented the value 
of the share decreed to them. 

Against this decree the defendants purchasers appealed to the 
High Court and the p3laintiffs also appealed. The defendants 
^ ^ (1) (1S03) I, L. B., 30 Calc., 639. 
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repeated the pleas advanced by them in the Court below. The 
plaintiffs contended that they were not liable to make any res- 
titution. 

Dr. Tej Bahadur Sapru (with whom Babu Durga Charan 
Bamrji), for the defendants appellants, contended in the first 
instance that the evidence did not prove that the plaintiffs were 
in fact minors at the date of the sale. He next argued that if 
they were minors at the date of the sale they were estopped by 
their own conduct from setting up that plea in the present suit. 
There was no warrant for holding that the rule of estoppel 
contained in section 115 of the Evidence Act did not apply to 
minors^ and in principle there was no reason why a minor should 
be treated as ou a different footing from an adult so far as this 
section was concerned, A distinction should be made between 
a contract which rested upon an act of two parties^ and an 
estoppel which was merely a rule of evidence and created no 
substantive right. He next urged that there was a fraudulent 
misrepresentation of their age made by the plaintiffs, and if they 
wished to have the sale set a^ide, they must refund the money 
which they had received. He submitted that whilst fraud was 
not necessarily a part of estoppel it always arose where, as here^ 
an action for deceit would be maintainable. The following authori- 
ties were referred to Bigelow on Estoppel, pp. 699, 606 and 697; 
TayloronEvidence, Vol. I,p. 589; Pollock on Contract, pp. 73, 
505 and 637 ; Trevelyan on Minors, p. 14 ; Saval Ohand Mitter 
^ V. Mohun Bihi (1), Brohmo Butt Y.Dharmodas Ohose (2), Dhan- 
mid V. Mam Ghunder Ghose (3), Ram Ratun Singh v. Shew 
Nandan Singh (4), Mohori Bihi v, Dharmodas Ghose {5), Qa nesh 
Lala Y*Bapu (6), Stikeman y, Dawson (7), Mills v. Fox (8) 
and Thurston v. Nottingham Permanent Building Society (^9). 

The Hon’ble Pandit Sundar Lai (wdth whom Munshi Jang 
Bahadur Lai), for the respondents, first argued the case on the 
facts and then contended that the defendants had failed* to show 
that there was any fraudulent misrepresentation on the part of 

(1) (1898) I. L. E., 25 Calc., 37l. (6) (1903) I. L. E., 30 Calc., 639, 

(2) (1898) I. L. E.. 26 Calc., 381. (6) 1895) I. L. R.. 21 Bom., 198. 

(3) (1890) I. L. R., 24 Calc., 265. (7) (1847) 1 De Gex and Sm., 90; 16 

L. J., Ch., 206. 

(4) (1901) I. L. R., 29 Calc., 126. (8) (1888) L. R., 37 Ch. B., 163, 

(9) [1902] 1 Ch., 1; [1903] A. C., 6. 
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the plaintiffs, and that no estoppel could under the circumstances 
arise. He submitted that, the contract of a minor being void, the 
practical effect of allowing a plea of estoppel against him would be 
to validate a void contract. He referred to Stiheman v. Dawson 
(1). He next proceeded to comment on the cases cited on behalf 
of the appellants. 

Dr. Tej Bahadur Sajpru replied. 

Baneeji, J. — This and the connected First Appeal No. 118 
of 1906 arise out of a suit brought by the respondents Lalta 
Prasad and Bhuanesliri Prasad for possession of a 2 anna 6 pie 
share of zamindari and for a declaration that a sale-deed, dated 
the 28th of June 1899, executed by them jointly with one Dwarka 
Prasad in respect of the said share, is null and void. 

The plaintiffs are the sons of Lala Madho Prasad, whose pa- 
ternal uncle is the aforesaid Dwarka Prasad. After the death of 
Madho Prasad in 1882, Dwmrka Prasad applied for and obtained 
in 1888 a certificate of guardianship of the persons and property 
of the plaintiffs who were minors at the date of their father’s 
death. Madho Prasad and Dwarka Prasad jointly owned an 8 
anna share in the village Kharaun, out of which Madho Prasad 
in his life-time sold 2 annas 9 pies and Dwarka Prasad sold 2 
annas 6 pies after Madho Prasad’s death. The remaiiiing 2 annas 
9 pies was sold by the plaintiffs and Dwarka Pra'^ad on the 
28th of June 1899 to Jagar Nath Singh defendant and the j)rede- 
cessors in title of defendants Nos. 2 to 11. The plaintiffs state 
that they were minors at the date of the sale ; that they are 
persons of weak intellect and inexperienced ; that they executed 
the sale-deed under the influence of Dwarka Pj-asad, who ^s an 
extravagant man of dissolute habits ; that they did nob -derive 
any benefit from the sale ; that the sale was effected without any 
necessity, and that they did not receive any part of the considera- 
tion for it. On these gronnds they seek to set aside the sale and 
recover possession of the portion of the property sold of which 
the purchasers have taken possession. 

The defendants deny that the plaintiffs were minors at the 
date of the sale and assert that the plaintiffs represented them- 
selves to be of full age and thus induced them to purchase the 
(1) (i847) 1 De Gex and Sm., 90 ; 16 L. J., CK 206. 
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property. They coatend that the plaintiffs are estopped from 
maintaining the suit, and that ia any case they are bound to 
make restitution of the amount of consideration for the sale. The 
Court below found that the age of the plaintiffs was below 21 
years on the date of the execution of the sale-deed and that they 
were minors and incompetent to make the contract of sale. 
Following the ruling of their lordships of the Privy Council in 
Mohori Bibee v. Dharmodas Qhose (1), the learned Subordinate 
Judge held the sale to be void. He, however, was of opinion 
that the plaintiffs had made fraudulent misrepresentations to the 
purchasers as to' their age and that they benefited by the sale. 
He accordingly made a decree for possession on condition that 
the plaintiffs should refund so much of the consideration for the 
sale as represented the value of the share decreed to them. 

Against this decree the defendants purchasers have pre- 
ferred this appeal and the plaintiffs have preferred appeal No. 
118. The defendants repeat the pleas advanced by them in the 
Court below. The plaintiffs contend that they are not liable to 
make any restitution. 

After arguments were heard in both the appeals the learned 
advocates for the parties informed us that there was some’ likeli- 
hood of a compromise. We accordingly deferred judgment. 
The parties, however, have not come to any terms and we must 
decide the appeals. 

The first question is that of the age of the two plaintiffs. It 
was conceded at the hearing that as a guardian of the plaintiffs 
was appointed by the Court they must be deemed to have been 
minors until they attained the age of 21. It is alleged on behalf 
of the plaintiffs that Lalta Prasad was born on the 24th of No- 
vember 1880 and Bhuaneshri Prasad on the 17th April 1882. 
If this allegation is true, the former attained majority in 1901 
and the latter in 1903. So that both of them were under age 
when they executed the sale-deed. At the time of the registra- 
tion of the sale deed, however, the former stated his age to be 24 
and the latter 22. As has been, stated above, *the learned 
Subordinate Judge has found that both the plaintiffs were under 
the age of 21 years when they executed the sale-deed. Aftc” 
(1) (1903) I. L. B., 30 Gale., 689. 
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.1908 carefully considering the evidence I 'find it impossible to come 
to a diSerent conolusion. It has been abundantly proved that 
Madho Prasad, the father of the plaintiffs, died in 1882. The 
Eaxta witnesses for the plaintiff, who are men of position and respec- 
tability, swear that at that time Blinaneshri was about six months 
Banerji,!. old and Lalta Prasad about 18 mouths. There is no reason to 
disbelieve these witnesses, and it is mo>t unlikely that they have 
made a mistake. The most important evidence on the point is 
afforded by tlie fact that when on the 3rd of April 1888 Dwarka 
Prasad applied for a certificate of guardianship he staled in his 
application that the age of Lalta Prasad was 7 and that o£ Bhu- 
auesbri 6 years. Dwarka Prasad has been examined in this case 
and has supported his former allegation. He had no motive 
in 1888 for under-staiing the age of each of his grand-nephews, 
and I see no reason to assume that he did so. According to the 
evidence of Lieutenant-Colonel Emerson, the Civii Burgeon, 
the pdainliffs were not of full age in 1899. On this point I fully 
agree with the finding of the Court below. 

As the plaintiffs were minors at the date of the sale-deed they 
.were incompetent to make a contract of sale, and according to 
the ruling of the Privy Council in Mohovi Bihee v. Dharmodas 
Ohose (l).,referred to above, the sale ma t be held to be absolutely 
void. 

It is contended that as the plaintiffs falsely represented to 
the appellants that they were of full age and thereby induced the 
appellauls to purchase their property and pay them the price of 
it, they are estopped from proving their true age and denying 
the validity of the date made by them, Keliance is placed on 
the provisions of section 115 of the Evidence Act, whmh, it 
is urged, applies to minons also. The authorities on the question 
whethei’ that section applies to minors are divergent. Whilst it 
wms held by some of the Judges of the Calcutta High Court in 
Brohmo Dutt v. Dharmodas Ghose (2) that the section applies 
only to persons of full age, the contrary view was lield by the 
Bombay High Court in Qaiiesh Laia v. Bapu (3). I do not, 
however, deem it necessary to express any opinion on tlie point 
although it seems to me to be difficult to hold that in no case 

^ ■ 0 ) (1903) I. L E.. 30 Calc., 639 (2) (1898) I, L, R., 26 Calc., 381, 

(3) (189^) I. L, B„ '21 Bom., 198. 
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would the doctrine of estoppel be applicable to infants (see igog 
Bigelosv on Estoppel, pp. 599 et saqq)* In my opinion the law 
of estoppel can only be applied subject to other provisions of Sfisid^Ec 
law, and therefore when, as held by the Privy Council, a contract iiAMi- 

by a minor is void under the provisions of the Contract Act, the I' fi.AsAp . 

law of estoppel cannot be invoked in aid to validate that w^hich Sanerji, ^ 
is void under i he law. The law on the subject is thus stated in 
Pollock on Contracts, 6 edn,, p. 73 When an infant has 
induced persons to deal w^ith him by falsely representing himself 
as of full age, he incurs an obligation in equity whibh, however, 
in the case of a contract is not an obligation to perform the con^ 
tract and must be carefully distinguished from it.^^ Indeed it is 
not a contractual obligation at all. It is limited to this extent 
that the infant is liable to restore any advantage he has obtained 
by such representation to the person from whom he has obtained 
(p. 52). This was held in Stikeman v. Bawso'n (1) and 
other cases to which it is needless to refer. In that case Vice- 
Ghaucellor Knight Bruce observed that for false representation 
or a fraudulent suppression or concealment the minor was 
answerable in equity after his majority, notwithstanding his 
minority at the time. This liability attaches to a minor, not on 
the ground of estoppel, but, as Sir Frederick Pollock points oul, 
on the ground that an infant shall not take advantage of his 
own fraud.’^ If, however, the fact of minority was known and 
there w^as no deception, restitution cannot be ordered. Nb 
question of estoppel therefore arises in this case^ and what we 
have to consider is whether the plaintiffs made any fraudulent 
misrepresentation as to their age which dectiyecl the appellants 
and induced them to purchase the property in question. 

The circumstances which led up to the sale of the 28tli of 
June 1899 are these. On the 26th of August 1893 Dwanka 
"Prasad borrowed Es. 400 from some of the appellants and hypo- 
thecated a 4| pie share. In lieu of that sum and interest due 
thereon and a further advance of Rs. 665 in cash for the expen- 
ses of the marriage of Lalta Prasad, plaintiff, a mortgage bond 
for Es, 1,200 was executed by Dwarka Prasad and Lalta Prasad 
on the 9th of June 1897. On that occasion Lalta Prasad stated 
(1) (1847) 16 L. L Ok., 205. 
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1Q08 bis age to be 22 years. On the 11th of April 1898 Lalta Prasad 
Nath borrowed Es. 799-12-0 from Shiubaran Singh and others 

and executed a mortgage of a 1 anna 3 pie share. On this occa- 
Lalta feion also he stated his age to be about 22 years. On the 7th of 
February 1899 Bhiianeshri borrowed Es. 800 from Babu Karan 
Saiierji, J. Singh and executed a mortgage of a 1 anna 3 pie 15 kant 
share. He stated before the Sub-Eegistrar that his age was 
about 22 years and received the money in the presence of that 
officer. So that long before the execution of tbs sale-deed 
in suit the two brothers executed three documents and 
represented themselves to be persons of full age. In respect 
of the last two mortgages the appellants brought suits for 
pre-emption and these suits were defended by the plaintiffs 
as persons of full age and they filed written statements in 
that character on the 17th of February 1899. Before that date^ 
that IS on the 16th of February 1899, the two plaintiffs and 
Dwarka Prasad sent a notice to the appellants informing them 
that they were desirous of selling a 3 anna share in the village 
Kharaun and that the price had been settled with Shiubaran 
Singh and others at Es. 8,000, and they asked the appellants if 
they would purchase that share for the aforesaid price. They 

' further stated in the notice that the sale should be* completed 

within ten days, otherwise the property would be sold to Shiu- 
barau Singh and others. An ansvier to this notice was sent on 
the 23rd of February 1899 expressing readiness to purchase for 
a reasonable price. After this the pre-emption suits were com- 
promised and petitions of compromise were filed on ISth March 
1899, in which Lalta Prasad and Bhuaneshri said that ij) had 
been agreed with the present appellants, the plaintiffs ia those 
suits, that each of the two brothers would sell to the appellants 
a 1 anna 3 pie 15 kant share for a consideration of Es. 2,800. 
In the written statements, the notice and the petitions of com- 
promise mentioned above, the plaintiffs professed to act as per- 
sons of full age. Decrees were passed in the pre-emption suits 
against the plaintiffs in accordance with the compromise, and in 
the decrees their names appear as those of persons of full age. It 
was in pursuance of the terms of the compromise that the sale- 
deed of 28th June 1899 was executed. The property sbld wes a 
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2 anna 9 pie share, and the consideration was Es. 5,958-5-0, 
which was made up of Es. 1,674-8-0 due to Shiubaran Singh and 
others on the mortgages of 11th April 1898, and the 6th of 
January 1899 ; Rs., 1,420-8-0 due on account of the mortgage of 
9th June 1897, and Es. 2, 863-6-0 paid in cash before the Snb- 
Eegistrar. At the time of registration of this document Lalta 
Prasad stated his age to be about 24 and Bhuaneshri’s about 22 
years. It is thus manifest that not only at the date of the execu- 
tion of the sale-deed in question did the plaintiffs represent them- 
selves to be of full age, but in 1897, 1898 and 1899 they executed 
documents in favour of the appellants and other persons in which 
they made similar representations, and at no time was it ever 
hinted that they were minors. As in fact they were minors^ 
these representations were falsely made and they were clearly 
made with a view to induce the appellants to advance them 
money and purchase their property on the faith of these repre- 
sentations. If the appellants or any of them was aware of their 
true age they had no object in obtaining docunaents from them 
without the intervention of a guardian. I fully agree with the 
following observations of the learned Subordinate Judge 
There is no satisfactory evidence on the record to show that 
the defendants knew the true age of the plaintiffs and were not 
misled by their untrue statements. The defendants are residents 
of Ghazipur, while the plaintiSs are residents of Jaunpur. There 
is no reason to believe that the defendants knowingly entered 
into a contract with minors. Had they known the plaintiffs to 
be minors they would not have entered into the sulahnamas 
in the pre-emption suits nor into this sate transaction. The facts 
are all against the supposition that the defendants knew the 
plaintiffs to be minors.’^ It is true Sita Ram appellant stated 
that he had known Bhuaneshri for thirteen years, but Sita Ram 
was not one of the purchasers under the sale-deed, and it does 
not appear that any of the purchasers bad ever seen the plaintiffs 
before they entered into the transactions of 1897 and 1898. The 
Sub-Registrar who registered the deeds mentioned above has 
given evidence in this case and has stated that he considered the 
pl^mtiffs to be men of full age, and it is not surprising that the 
considered them to , be of full age a-d wefe as 
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much deceived on the point as the Sub -Registrar. In my judg- 
ment the plaintiffs made false representations as to their age 
with a view to induce the purchasers at first to lend them money 
and afterwards to purchase their property and that these repre- 
sentations were fraudulently made. The plaintiffs are therefore 
liable in equity to make restitution for the benefit they obtained. 

The learned Subordinate J^ulge has ordered the plaintiffs to 
refund Rs. 5;416-10-5 out of the consideration for the sale. He 
is of opinion that the whole of this money was received by the 
plaintiffs and this finding is^ in my opinion^ justified by the evi- 
dence. The endorsement of the Sub-Registrar on the sale-deed 
shows that Rs. 2^863-6-0 was received by Lalta Piasad in his 
presence. Lalta Prasad has not repudiated the correctness of 
this entry, anl he has not by his own deposition or by any other 
evidence'proved that he returned the money or gave it to Dwarka 
Prasad. He borrowed Rs. 799-12-0 from Shiubaran Singh and 
others, and Bhuaneshri borrowed Rs. 800 from them. These 
amounts, together with interest, were due by them, and the total 
sum due was Rs. 1,674-8-0. It has been proved that- this sum 
was paid by the appellants to tbe"creditors Shiubaran Singh and 
others. Of the amount of the bond of Otli June 1897 Lalta 
Prasad took Rs. 665 for the expenses of his marringe. This 
amount together with interest was clearly due by him alone, and 
as it was set off against the consideration for the sale- deed he 
has benefited to the extent of the amount clue by him. It has 
thus been abundantly proved that the two plaintiffs, who are 
admittedly joint; received and benefited by the amount which the 
Court below has directed to be restored by them. As pointed 
out by that Court, although they were minors in the eye-of the 
law, they were grown-up young men when they received the 
money. Lalta Prasad was on his own showing about 19 years 
old and Bhuaneshri over 17. They were old enough to under- 
stand and know their own interests, and it is most unlikely that 
they were entirely under the influence of Dwarka Prasad. They 
are therefore liable to make restitution of the amounts by which 
they have benefited. In the case of Moliori Bibee v. Dharmodas 
Qhose (1) restitution was not ordered, but that was apparently 
(1) (1903) I, I. R., 30 Calc., 639. 
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on the ground that the mortgagee in that case had advanced the 
money with full knowledge of the ageof the plaintiff and was not 
deceived. In the present case I am of opinion that the pur- 
chasers were ignorant of the true age of the plaintllfs and were 
deceived by their misrepresentation^. I would therefore dismiss 
both the appeals with cost. 

Kiohards, J. — The^a appeals arise out of a suit for a declar- 
ation of the plaintiflfs^ title to ceiSain property and for a deolar- 
ation that a certain sale-deed dated the 28th of June 1899 was 
void as against the plaintifls. The plaintiffs are the sons of one 
Lala Madho Prasad. Lala Madho Prasad was the son of Lala 
Mahahir Prasad. Lala Mahabir Prasad was a brother of the 
defendant Lala Dwarka Prasad. These persons were all mem- 
bers of a joint Hindu family an 1 the property in question was 
part of the joint family estate. Mahabir Prasad died in 1870, 
leaving Madho Prasad, his son, a minor, him i-urviving. The 
share of the family was an eight anna zamindari share. After 
the death of Mahabir Prasad, Dwarka and Madho sold a 2f share 
out of the eight anna share. Madho died on the 26tli September 
1882 leaving the plaintiffs infant children him surviving. In 
1891, Dwarka Pra'^ad sold a 2 anna 3 pie share and also a 2 anna 
7| pie share*to certain persons now represented by the defend- 
ants 1 to 11. 

The plaintiff’s did not join in this sale. 

On the 28th of June 1899, Dwarka Prasad and the plaintiffs 
gold a 3 pie share to one Beni Koeri and others, and the remain- 
ing 2 anna 9 pie share to persons represented by the defendants 
1 to ID 

It isJn effect to set aside the deed transferring this 2 anna 9 
pie share that the present suit is brought. The plaintiffs allege 
that the plaintiff No. 1, Lalta Prasad, was born on the 24:th of 
November 1880, and that the plaintiff No. 2, Lala Bhuaneshri 
Prasad, was born on the 17th April 1882, and that they attained 
majority on the 24th of November 1901 and the 17 th of April 
1903, respectively ; that they received no consideration, and that 
the sale was a fraud upon them. The defendants 1 to 11 allege 
that the plaintiffs were of full age when they executed the sale- 
deed, and that even if they were not, they represented themselves 
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as being of full age, and that therefore they ought not to be 
allowed to set up the minority. 

A certificate of guardianship of the person and property of the 
plaintiff 3 was granted in the year 1833 to Dwarka Prasad, and 
accordingly, uoder the provisions of A jb Ko. XL of 1853, the 
plaintiffs did not at'ain majority until they reached the age of 
21 years respectively. The Court belo\v has found that the plain- 
tiff's were miners at the time^the sale-deed of the 28th June 1899 
was eseeuted. The learned Subordinate Judge says— The fact 
of the plaintiffs being minors is established beyond any reason- 
able doubt. I entirely agree with that finding, Dwarka 
Prasad^ the guardian of the minors, ’was examined and proved 
that they were minors. Perhaps not much reliance should be 
placed on his uncorroborated evidence, but on the 10th of March, 
1888, he made an application to the District Judge to be appoint- 
ed guardian of the minors (he w^as subsequently appointed guard- 
ian). He then gave the ages of the plaintiffs as seven years and 
six years, respectively. In the year 1888 Dwarka had no object 
or motive for under-stating the ages of his nephews, and it is 
impossible not to give great w^eightto this corroboration of his 
evidence. The Civil Surgeon examined the plaintiffs on the 26tli 
of November 1905, and he stated the age of the elder plaintiff to 
be then twenty-four years and the younger plaintiff twenty-two 
years. This was six years after the execution of the deed in 
question, and unless the Civil Surgeon was very much in error, 
the plaintiffs must have been under twenty-one years in June, 
1899. There was a lot of other evidence which is not perhaps 
very definite, but the age of-che plaintiffs, particularly-of the 
plaintiff Bhuaneshri Prasad is fixed by the death of th^ir father 
Madho Prasad, which unquestionably happened not earlier than 
1832. Bhuaneshri Prasad w^asthen an infant in arms. In 1899 the 
plaintiffs were recorded as miuors. On the last day of the hear- 
ing of the appeal the last-mentioned plaintiff was in Court and 
he appears even now to be a very young man. I think it is pretty 
clear from the evidence that Dwarka was at least an extravagant 
man. He very soon dissipated almost his entire interest in the 
family property. It was quite unnecessary for him to have applied 
for a certificate of guardianship to his nephews, as the family 
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was joints and I have no doubt that his object in getting himself 1908 
appointed was to enable him the more effectually to dispose of the 
minors^ property. I also think that there is a good deal in the Singh 
ca?e to suggest) that the interests of the plaintiffs were not very Lalta. 
well looked after. The defendants or the persons whom they 
represent had bcCDine co-sharers in 1891, and I think it hard to Micharcls,J, 
believe that they were unaware of the plaintiffs^ real age. In 
fact one of the defendants, Sita Earn, admits that he had seen the 
second plaintiff' visiting the village for the last 12 or 13 years.^^ 

I shall now proceed to consider the evidence as to the alleged re- 
presentation by the plaintiff’s that they were of full age. The 
plaintiffs went before the Registrar in 1897, 1898 and in 1899 in 
connection with the registration of certain mortgages. It is not 
very clear what occurred before tho Registrar, but they apparently 
did give their ages as being over 21 years. Possibly the Regis- 
trar was deceived, but the Registrar was not the purchaser. They 
also defended a suit or suits as adults. There is, however, no 
evidence that in the negotiations for the sale of the 28bh of June 
1899, or at any time up to the execution of the deed the plaintiffs 
ever represented themselves to the defendants (or to the persons 
now repre-ented by[the defendants) as being of full age. None 
of the defendants have come fur ward to say that they were in 
fact misled by the representation of the plaintiff, or that they 
ever made any inquiry about their ages. The defendant Sita 
Ram says that the sale- deed sued on was executed under his su- 
perintendence, and in cross-examination he admitted that he had 
been seeing Bhuaneshri Prasad for 12 or 13 years. I am quite 
satisfied that Sita Ram knew that plaintiff No. 2 at least was 
under. 21 years. I believe the truth to be that the defendants, 
who had already acquired the greater part of Dwarka's share, 
w^ere naturally very anxious to acquire the remaining shares and 
were prepared to take the risk of purchasing from minors. I 
think it quite impossible to hold that the plaintiffs were guilty 
of fraudulent misrepresentation of their ages committed for the 
purpose of deceiving the defendants or their representatives and 
inducing them to buy the property. The learned Subordinate 
Judge did not frame any express issue as to whether or not there 
had been fraudulent misrepresentation by the plaintiffs us to their 
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ages. At pages 20 and 21 of the judgment; however; he refers to 
two pre-emption suits brought the defendants against the plain- 
tiffs and their uncle Dwarka. These suits were defended by t!ie 
plaintiffs as adults, and the learned Judge says that the plaintiffs 
ought to have brought to the notice of the Court that they were 
minors; and later on, at page 21, he says, — If evQT a fraud 
was committed upon a Court deliberately and with the object of 
injuring the other party this is such a case/^ On the strength of 
this supposed fraud, the learned Judge has ordered the plaintiffs 
to refund the sale consideration as a condition precedent to set- 
ting aside the sale-deed. Surely this is a strange ground for hold- 
ing minors guilty of fraud. I think the evidence goes to show 
that the whole litigation was managed by Dwarka, and that the 
plaintiffs were under his influence and ready to do whatever he 
told them to do, and I think it quite impossible to hold that the 
plaintifls were guilty of fraudulent misrepresentation merely be- 
cause when sued as adults they neglected to inform the Court of 
their minority. In my opinion the'ordinary law as to estoppel 
does not apply to infants and this was practically admitted in the 
argument. It is said, however, that an infant is liable for fraudu- 
lent misrepresentation in an action for deceit and that the fraud 
of an infant may therefore be set up as a defence when the infant 
seeks to set aside a transaction induced by his fraud. Assuming 
this for the purpose of argument to be so, I think it a fair test in 
this case to consider whether the defendants on the evidence could 
succeed if they were suing as plaintiffs in a suit for damages for 
fraudulent misrepresentation. I certainly hold they could not. 
In such a suit the plaintiffs should prove that they were induced 
to enter into the contract of sale by the fraudulent misrepresent- 
ation of the defendant and that the plaintiff (purchaser) was in 
fact deceived and really did not know the true state of the facts. 
They (the defendants) have never come forward to say that they 
were in fact misled or deceived. ' The evidence is altogether 
consistent with the plaintiffs acting under the influence of their 
uncle, and the defendants^ agent, Sita Ram, I believe, knew well 
that the plaintiffs were minors. One question further remains, 
namely, should the Court direct the plaintiffs to make any com- 
pensation to the defendants, and if so, to what extent? The Court 
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below directed that Es. 5^41 6-10-5 should be paid by the plaintiffs 
before getting possession. It seems to me that the policy of the 
law is to protect infants against themselves as w^ell as against 
others. In the case of Mohori Bibee v. Dkamodas Ohose (1) 
their Lordships of the Privy Council held that a minor was wholly 
incapable of making contracts. Section 64 of the Contract Act 
therefore does not apply. In the case cited the minor was within 
a few months of being 21 years when he executed the mortgage, 
and yet the latter was set aside without any compensation. Deal- 
ing with the question of compensation their Lordships quote the 
following passage from the judgment of Lord Justice Eomer in 
the case of Thurston v. Nottingham Permanent Building Society 
(2) ; — ‘^The short answer is that a Court of equity cannot say that 
it is equitable to compel a person to pay any money in respect of a 
transaction which as against that person the Legislature has 
declared to be void.^^ In the case of Thurston v. Nottingham 
Permanent Building Society^ the infant was allowed to keep 
the entire advance made to her by the Society for the purpose 
of completing buildings on her property. I can see no reason 
for directing the plaintiffs to refund the entire purchase money. 
Furthermore the cases of both the plaintiffs are not quite iden- 
tical. Lalfa Prasad was not only the elder of the two, but he 
seems to have received a larger amount of money. Lalta Prasad 
as sole mortgagor mortgaged a 1 anna, 3 pie share on the llfeh of 
April 1898. Bhuaneshri Prasad in like manner, on the 7th 
of January 1899, mortgaged a 1 anna, 3 pie, 15 kant share. 
The defendants or their representatives brought suits for pre- 
emption against Lalta and Bhuaneshri in respect of these mort- 
gages. • (These are the suits the plaintiffs defended as adults.) 
The suits were compromised and decrees made in the terms of 
the compromise. By these compromises the defendants in the 
present suit were to pay Es, 829 with interest to the mortgagees 
in respect of Lalta^s mortgage and Es. 52-8-0 costs. They were 
also to pay Es. 811 with interest and Es. 52-8-0 costs in respect 
of Bhuaneshri Prasad^s mortgage. In the sale-deed of the Hth 
recited that. Es. 1^674-8-0. was paid to the . 
mortgagees on foot of these mortgages. The shares of the plaintiffs 
(1) (1903) I. L. K, 30 Calc., §39. (2) [19Q3] I Cb., 1 i [1903] 1. 6* 
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itt respect of tbis sum of Es. 1,674-8-0 were practically equal 
in amount and I treat them as equal. Lalta had had a further 
advance of Es. 665 on foot of the mortgage made by him and his 
uncle on 9th June 1897, and under the terms of the sale-deed, 
this mortgage was also paid off. It may therefore be said that on 
the sale of the 28th of June 1899, debts of Lalta’s to third parties 
were discharged as follows. Es. 665, Es, 837-4-0 (half of Es. 
1,674-8-0) and Es. 62-8-0 costs, total Es. 1,554-12-0. In the 
case of Bhuaneshri, debts were in like manner discharged : Es, 
837-4-0 (half of Es. 1,674-8-0) and Es. 52-8-0 costs, total Es. 
889-12-0. Lalta was ma*ried in 1897 and the Es, 665 w^ere paid 
for his marriage expenses. I think that it would be reasonable 
under the provisions of section 41 of the Specific Belief Act to di- 
rect that plaintiff Lalta should pay to the defendants the sum of Es. 
1,564-12-0 as a condition to getting possession, and that the plain- 
tiff Bhuaneshri should in like manner pay the sum of Es. 889-12 0, 
and I would to this extent modify the decree of the lower Court. 
These sums represent mortgage debts paid to third parties. The 
mortgages have never been set aside, and I think that these mort- 
gage debts stand on a different basis from the other moneys 
which the Court below has directed the plaintiffs to pay as a con- 
dition precedent to getting possession. I would dismiss the 
defendants' appeal, and allow the appeal of the plaintiffs to the 
extent mentioned above. 

Appeal dismissed. 


REVISIONAL CRIMINAL. 


Before Mr. Justice Bichards and Mr, .TusHce Karamat Musam. 
EMPEROR tj. DUNGAR SINGH » 

Act Uo, II of 1 899 (Indi'an Stamp Act), schedule J, article 53 {c)-^ Stamps 
Becei^t for rent-~Beceipt for money paid out of Court in satisfaction of 
a decree for rent. 

Meld that, although a receipt for rent of an agricultural holding is exempt 
from payment of stamp duty under article 53 (c) of the first schedule to the 
Indian Stamp Act, 1899, a receipt for payment out of Court of money due under 
a decree for such rent is not so exempt. 


•Criminal Revision No. 654 of 1908 from an order of B, J. Dallal^ 
Sessions Jud^‘e of Agra, dated the l4th of August 1908. 
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Oke Dungar Singh, as agent for a zamindar, obtained a decree 
for rent against a tenant. On account of that decree the judg- 
ment-^debtor paid certain moneys to Dungar Singh, who granted 
a receipt therefor, but omitted to stamp it. For this Dungar 
Singh was tried by a magistrate of the first class for an ojffence 
under section 62 of the Indian Stamp Act, 1899 ; was convicted, 
and was sentenced to a fine of Es. 40 or in default to forty ^ays^ 
simple imprisonment. Against his conviction and sentence 
Dungar Singh applied in revision to the Sessions Judge of Agra, 
who being of opinion that article 53 (c) of the fir^t schedule to the 
Stamp Act applied, and that no stamp was required for such a 
receipt:, submitted the case to the High Court under the provisions 
of section 438 of the Code of Criminal Procedure with the recom- 
mendation that the conviction and sentence should be set aside. 

The Assistant Government Advocate (Mr. W. K, Porter) for 
the Crown. 

Eichabds and Kakamat Httsaik, JJ.— Dungar Singh was 
convicted under section 62, of the Indian Stamp Act (II of 1899) 
and sentenced to a fine of Rs. 40 or to suffer simple imprisonment 
for 40 days. It appears that the accused held a decree for rent 
against a certain tenant and gave a receipt for the amount of the 
decree to 4:he tenant wdthout any stamp denoting payment of 
duty. The accused Dungar Singh was himself merely an agent 
of a zamindar. Generally speaking, receipts must be stamped, 
but an exemption is made by article 53 (c), schedule I, of the 
Stamp Act in favour of receipts for payment of rent by culti- 
vators on account of land assessed to Government revenue. The 
learned Sessions Judge has referred the matter to this Court 
under pction 438, Criminal Procedure Code, suggesting that the 
conviction is wu’ong and should be set aside, inasmuch as a receipt 
for money paid under a decree for rent must be treated as a re- 
ceipt for rent, A learned Judge of this Court considering the 
matter of general importance has referred the case to a Bench of 
two Judges. In our judgment the conviction w’as correct. The 
debt of rent merged in the decree, and it is admitted that a re-* 
ceipt for money payable under a decree must bear a stamp, W« 
do not think that there was any intention to defraud the revenue. 
Absence of euoa intentioh though not sufficient to makfe a 
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conviction bad, may be taken into consideration in awarding 
punishment. We alter the sentence from a fine of Es. 40 to a fine 
of Rs. 5f or in default imprisonment for 40 days. If the fine has 
already been paid Rs, 36 will be refunded. Let the record be 
returned. 
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KEVISIONAL CIVIL. 


Before Mr. Justice Bicliards and Mr. Justice Q-riffin, 

MAZHAR HASAN (Applicant) v. SAID HASAN (Opposite party.)* 
Ctvil Brocedure CodOf section 622 — Criminal Brocedure Code^ sections 195, 4)39 
•^Aot Bfo. XTIII of 1610 {Legal Bractitioners Act), section 14 - Jurisdiction. 

A complaint made by letter by a litigant to tbe^ Subordinate Judge 
charging a pleader with professional misconduct; was filed by the Subordi- 
nate Judge ; but on a similar complaint being sent to the District Judge, 
the District Judge, having inquired into its authenticity, seat it to the Sub- 
ordinate Judge for inquiry and report. The Subordinate Judge thereupon 
instituted an inquiry under section 14 of the Legal Practitioners Act, as a 
result of which he granted sanction to the pleader to prosecute for perjury 
one of the witnesses who had appeared before him in the course of the inquiry, 
and this order was confirmed by the District Judge. 

that the High Court had no jurisdiction to interfere with the 
order of the Subordinate Judge Junder either section 195 or section 439 of the 
Code of Criminal Procedure ; nor could it interfere under section 622 of the 
Code of Civil Procedure, inasmuch as the Subordinate Judge, though he 
possibly mistook the meaning of the District Judge’s order addressed to him, 
had jurisdiction to inquire into the truth of the charge made against the 
pleader. 

This was a case arising out of a suit brought by a Muhammadan 
lady to recover her dower. The plaintiff obtained a decree from 
the Court of the Subordinate Judge of Moradabad, bub in the 
course of execution proceedings a compromise was filed by the 
plaintiffs vakil. After this the plaintiff sent letters to the Subor- 
dinate JudgGj the District Judge and the High Court; complain- 
ing that the compromise had been filed contrary to her interests 
and in collusion with the other side. Neither the Subordinate 
Judge nor the District Judge took any notice of these communi- 
cations, but the High Court sent the letter which it had received 
to the District Judge. The District Judge having a'^certained 
that it was really the letter oi: the plaintifi sent it on to the 










^ Civil Revision No. 29 of 1908; from an order of W. F. Kirtoiij 
pistrict Judge ofMoradabad, dated the 14th April 1908. 
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Subordinate Judge for inqniiy. The Subordinate Judge, possibly jpos 
misunderstanding the wording of the District Judge^s order, mIzhIr™* 

proceeded to hold an inquiry into the conduct of the vakil concern- Hasan 

ed under the provisions of the Legal Practitioners Act, 1879. Said Hasak. 
In the course of this inquiry one Mazlar Ilaran the plaintiff’s 
agent appeared as a witness and stated on oath that he had never 
instructed the vakil to file the compromise. On the application 
by the vakil the Subordinate Judge subsequently granted sanction 
for the prosecution of Mazhar Hasan. Mazliar Hasan thereupon 
filed three applications in the High Court, The present was an 
application in revision on the Civil side. The other two were 
applications under section 195 and section 4S9 of the Code of 
Criminal Procedure respectively. All three applications are dealt 
with by the judgment printed below. 

Mr. G. P. BoySf for the applicant. 

Mr. B, E, O'OonoTy for the opposite party. 

Eichaeds and Geipfjn, JJ. — This application is connected 
with Criminal Ee visions Nos. 220 and 221 of IdOS. 

The facts are shortly as follows : — 

Certain civil proceedings were proceeding in the Court of 
the Subordinate Judge. The suit was one by a Muhammadan 
lady for dower. In the course of the execution of a decree in 
that suit a compromise was filed on behalf of the lady by her 
vakil. The lady sent a complaint to the High Court, District 
Judge and the Subordinate Judge, alleging that the compromise 
had been filed contrary to her interest by her vakil in collusion 
• with the other side. The Subordinate Judge apparently did not 
consider it necessary to take any steps as the result of the lady’s 
communication. Her letter was unverified, and apparently not 
produced by a person duly authorized to produce it, The High 
Court sent the communication it received to the District Judge. 

The Districb Judge had the communication verified and sent it 
on to the Subordinate Judge for inquiry. It is quite possible that 
the District Judge did not intend that the Subordinate Judge 
should go the length of holding* an inquiry under the Legal 
Practitioners Act as the result of his direction. The Subordi- 
nate Judge, however, did hold an inquiry under the Legal Prac- 
titioners Act. In the course of this inquiry the applicant was 
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examined as a witness, and he is alleged to have stated, amongst 
other things, that he never instructed the pleader to file the 
compromise. The Saho:dinate Judge on the application of the 
pleader granted leave to prosecute Mazhar Hasan the j resent 
applicant. There was an appeal to the District Judge, who 
refused to interfere with the order of the Subordinate Judge. 
The present applications are made to this Court. Criminal Revi- 
sion No. 220 is brought under section 1£6 of the Cede of Crimi- 
nal Procedure. In our judgment an application under section 
195 does not lie to this Court under the circumstances of the 
present case. The Subordinate Judge sanctioned the prosecution 
and the District Judge merely confirmed the order of the Sub- 
ordinate Judge. The ease is in our opinion governed by the 
case oi Salig Ram v, Ramji Lai (1). As to Criminal Revision 
No. 221 it is brougl^t under the provisions of section 439 of the 
Code of Criminal Procedure, It is quite clear under the author- 
ity of the last mentioned case that this Court cannot entertain 
the application under the provisions of section 439. This appli- 
cation is made under the provisions of section 622 of the Code of 
Civil Procedure, and accordingly it is necessary for the applicant 
to show that the orders of the Subordinate Judge and of the 
District Judge were made without jurisdiction. The learned 
counsel for the applicant contends that before an inquiry could 
be held under the Legal Practitioners Act, it was necessary that 
a pleader should be charged in his Court with some offence 
mentioned in section 14 of the Act, and he contends that the 
only charge in the Subordinate Judge’s Court was the letter of 
the lady to him, and that the Subordinate Judge l^imself 
shelved,’’ that is to sa}^, refused to hold any inquiry on that 
charge. We cannot agree with this contention. The Subordi- 
nate Judge had before him first the lady’s complaint. Subse- 
quently he got from the District Judge a repetition of that 
complaint duly veiified, and he then proceeded to hold the 
inquiry. We do not think that the shelving of the first letter 
was a refusal to entertain the charge, and we think that the first 
letter followed by the communication from the District Judge 
amounted to a ^‘charging of the pleader in the Court of the 
(1) (1906) I. L. B./ 24 All, 654. 
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Subordinate Judge” within the meaning of section 14. If then igos 
the Subordinate Judge had jurisdiction to hold the inquiry, it is 
quite clear that he had jurisdiction to grant the sanction, and the Hasah 
learned District Judge had jurisdiction to confirm the order of SiH, basau . 
the Subordinate Judge. The application then is not brought 
within the provisions of section 622 of the Code of Civil Proce- 
dure, and this Court has no power to interfere with it. As a 
result the application must be dismissed with costs. 

Application dismissed. 

APPELLATE CIVIL. ms 

March 6. 


Before Sir John Stmiley^ Bnighi, Chief Justice^ and Mr. Justice Sir William 

Burkitt, 

JAGrAN NATH (Plaintipp) v. TIRBBNI SAHAI and othees (Defen- 
dants).^ 

Act No. NIX of 1873, (N.-W. JP. Land Revenue Act), sections 132, 241 — 
Act (Local) No. 7JJ o/190l, f United Rrovinoes Land Revenue Act), section 
223 (k) — Rartition — Civil and Revenue Courts — Jurisdiction. 

A plaintiff came into Court upon tlie allegation that a certain grove had 
upon partition been wrongly allotted to the defendants* mahal whereas it 
should have been allotted to his (the plaintiff’s) mahal, and he claimed a decree 
for a declaration of his title or for possession. Reid that section 203 (Jc ) of 
the United Provinces Land Revenue Act, 1901, barred the cognizance of such a 
suit by a CivihCourt. Kishm Rrasad v. Kadher Mai (1) distinguished. 

This was an appeal under section 10 of the Letters Patent 
from a Judgment of Bauerji^ J. The facts of the case sufficient- 
ly appear from the judgment under appeal which was as fol- 
lows: — 

BanerjIj J. — The facts of this case are these — The village 
Alipur was by an imperfect partition made in 1881 divided into 
S2 pattis. On the 5th of August 1892, Hira Lai, a co-sharer in 
the village, applied to the Revenue Court for perfect partition and 
prayed thlit certain pattis which belonged to him should be form- 
ed into a separate mahal. The defendants Tirbeni Sahai, Gomti 
Sahai and Musammat Suraj Kunwar, who were named as opposite 
parties to the application of Hira Lai, made an application on 
the 15th of December 1892 in which they asked that their pat% 


*4pp<?al No. 82 of 1907 under section 10 of ,tbe Letters Piitent* 
(i) WeeMy^N^^tes, 1900, p, 11, 
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also should be forroed into a separate mahab On the 18th of 
August 1893 a partition proceeding was drawn up to the effect 
that 20 pattis should be formed into different malials and 12 
pattis, one of which was patti No. 32, should form a separate 
mahal to be called the mahal of the non^ applicants for partition* 
Accordingly a partition was effected, which has been confirmed 
by the Collector. By this partition the village was divided into 
26 mahals, the 26th mahal being that of the non-applicants for 
partition. The pattis of Tirbeni Sahai and others were included 
in mahal Hira Lai. In patti No. 32, which is the patti of the 
plaintiff and which was included iu the 26th mahal, the mahal 
of the non-applicants for partition^ there is a grove No. 623. 
This grove was allotted to the mahal in which the defendants are 
co-sharers. The plaintiff states that he has a half share in the 
grove, that the defendants have no right to that half share and 
that the inclusion of the whole of th e grove in the defendants^ 
share was improper. The plaintiff accordingly brought the 
present suit for a declaration of his right to a half share of the 
grove No. 623 and in the alternative for possession of that share. 
The court of first instance dismissed the suit as barred by the 
provisions of section 233, clause (/c^ of the Land Ee venue Act 
(No. Ill of 1901), The lower appellate Court has set aside 
the decree of that Court and has decreed the plaintiff’s claim. 
That Court was of opinion that as under the partition proceeding 
patti No. 32 was excluded from partition, the revenue authorities 
had no jurisdiction to include the grove in suit, which appertained 
to the said patti, in the mahal of the defendants. The learned • 
Judge relies upon the decision of this Court in Kishen Praaad 
V. Kadher Mai (1). That case is clearly distinguishable from 
the present. What happened in that case was that under *a previ- 
ous partition’ of the land of the village four mahals had been 
formed, one of which was called patti shamilat* Subsequently 
a partition of patti shamilat alone took place and certain land 
which appertained to one of the other three mahals was parti- 
tioned. It was held that this partition did not preclude the Civil 
Court from determining the plaintiff’s right to a plot of land 
which was not the subject of the partibion of the maha,l 
(1) Notes, 1900 ^ p, 1 J, 
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shamilat. In the presen fc case the whole of the village was under 
partition. The revenue authorities directed that the village 
should be divided into 26 mahals^ one of which, the mahal of the 
non-applicants for partition, was to consist of 12 pattis. If land 
which appertained to one of these 12 patfcis was allotted to 
another of the mahals under the partition, that was a matter 
relating to partition and ought to have formed the subject of an 
appeal under section 132 of Act No. XIX of 1873, which was the 
Act under which the partition in question was efleeted. Eightly 
or wrongly, the revenue authorities allotted to the defendants^ 
mahal what the plaintiff says ought to have been allotted to his 
mahal, namely, the mahal of the non-applicants for partition. 
This was clearly a question relating to the partition or union of 
mahals within the meaning of clause (k^ section 233 of Act No. 
Ill of 1901 and was therefore not cognizable by a Civil Court. 
The plaintiff mistook his remedy, and, instead of appealing 
against the order confirming the partition, he brought the present 
suit in a Civil Court. Such a suit falls within the prohibition of 
section 233 (k) and is not maintainable. The Court of first 
instance was in my judgment right. I accordingly allow the 
appeal, set aside the decree of the court below and restore that of 
the Court 9 f first instance with costs in all Conrts. 

Against this judgment the plaintiff appealed. 

Dr. Satish Chandra Banerji (for whom Babu Sarat Chandra 
Chaudhri)^ for the appellant. 

Babu Sital Prasad Ohosh, for the respondents, 

Stanley, C. J., and Btjrkitt, J.— We agree in the view 
taken by the learned Judge of this Court from whom this appeal 
has Been preferred, and dismiss the appeal with costs. 
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before Mr. Justice Ailcman ci>nd Mr. Justice Karmmf Musain. 

KEDAR SINGH Aisri) others (pLAiNTiFEs) v. MATABADAL SINGH 
and others (^Deifendants.) * 

Act No. VII (9J^1887 (Suits Valuation Aci\\section 8 — Act Ho. VII of XS’JO 
(Court Fees Act), teciion 7, clause icc --•Valuation of szcit-^Suit for re- 
demption of mort^affc. 

Meld that the value for purposes of jurisdiction of a suit for redemption 
of mortgage is the amount of the principal mortgage money and not the value 
of the property mortgaged. Xulair Singh v. Atma, Ram (1) and Amanat Be- 
gam v. Bhajan Lai i^2) followed. The law as laid down in these cases has not 
been affected by the pissing of Act No. VII of 1887, section 8. 

This was a suit for redemption of mortgage. The amount 
secured hy the mortgage was Rs. 1^000^ but the value of the pro- 
perty mortgaged was said to be Rs. 9^000. The suit was filed in 
the Court of the Subordinate Jiidge^ who directed the plaint to be 
returned for presentation in the proper court upon the ground 
that the suit was within the jurisdiction of the Munsif. Against 
this order the plaintiff appealed to the High Court, At the 
hearing a preliminary objection wms taken on behalf of the res- 
pondents that the valuation of the suit -wns rightly decided by 
the Subordinate Judge^ and, such being the case, an appeal lay 
to the District Judge and not to the High Court. 

Munshi Golcul Prasad^ for the appellants. 

Mr. W. Wallach, for the respondents. ^ 

Aikman and Karamat Husain, JJ. — This is an appeal 
from an order of the learned Subordinate Judge of Jaunpur 
returning a plaint to the appellants for presentation in the Court 
of the Munsif. The suit was one for redemption of a mortgage, 
the amount secured by the mortgage being Es. 1,000. In the ^ 
plaint it is stated that the value of the property is Rs. 9,000. The f- 

learned counsel for the respondents takes a preliminary objection 
based on section 689 of the Code of Civil Procedure, vi 0 .y that the 
appeal does not lie to this Court, but to the Court of the District 
Judge. This preliminary objection really raises the issue as to 
whether the plaintiSs’ suit was cognizable by the Munsif or by 
the Subordinate Judge. If the value of the suit is to be ^ 

taken to be the amount secured by the mortgage, then, under 

# First Appeal No. 34 of 1908, from an order of Tajammul Husain, Subor-^ 
dinate Judge of Jaunpur, dated the 2udof July 1907. 

(1) (1883) I. L. R., 5 AU., 332, (2) (1886) I. L. E., 8 AU,, 438, 
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section 19 (1) of Act No. XII of 1887, the plaint should have 
been filed in the Court o£ the Munsif and the action taken by 
the Subordinate Judge in returning it is right. In the case of 
Kubair Singh v. Atma Earn it (1) was held by Stuart, CJ., 
and Tyrrell, J., that the value of the subject-matter of a suit 
like the present was not the market value of the land, but 
the amount of the mortgage money. In the Full Bench 
case of Amanat Began, v. Bliajan Lai (2) a similar view 
was taken. The learned vakil for the appellants contends that, 
having regard to the provisions of sections of Act No. VII of 
1887, an Act which was passed after the rulings referred to, 
those rulings are no longer law. That section provides that in 
suits other than those referred to in the Court Fees Act, section 
7, paragraph ix, where court fees are payable ad valorem under 
the Court Fees Act, the value as determinable for the compu- 
tation of court fees and the value for purposes of jurisdiction 
shall be the same. One of the kinds of suits referred to in 
paragraph ix of section 7 is a suit agaiost a mortgagee for the 
property mortgaged. The present suit is one of that nature. 
But the section of the Suits’ Valuation Act relied on by the 
appellants’ learned vakil does not pi'escribe what is to be taken 
as the valu^ of a suit for redemption. This being so, we think 
that the section relied on does not affect the rulings to which we 
have referred above. We must therefore sustain the prelimi- 
nary objection. We direct that the memorandum of appeal be 
returned to the appellants for presentation in the proper Court. 
The respondents are entitled to their costs in this Court. 


Beyore Sir John Stanley ^ Knight , Chief Justice^ and Mr. Justice BanefjL 
JAGAE XATH SINGH Aim axother (Piaixtipps) y. SHEO GHXJLAM 
SINGH (Deeendaxt). ^ 

Civil Brooedure Code, section 244 — JExecution of decree — Jurisdiction of Court 
executing a decree^Suit hy representatives of mortgagor judgment- debtor 
for declaration of invalidity of mortgage. 

Meld that when a decree for sale of specific mortgaged property is being 
executed, it is not open to persons made parties to the execution proceedings 

•Second Appeal No. 1102 of 1907 from a decree of E. P. Oppenheim, 
district Judge ^of Gorahhpur, dated the 29th of May 1907, reversing a 
decree of Achal Behari, Subordinate Judge of Gorakhpur, dated the 31st of 
January 1907, 

(1) (1888) I, L. E., S All., 332. (2) (188S) I. L. E. 8 All, 438. 
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as legal representatives of the deceased judgment-debtor to contend in those 
proceedings that the mortgagor was not competent to make the mortgage and 
that the decree was one which onght not to have been made, A separate snit 
tliorefore, on the part of such persons seeking a declaration that the mortga- 
gor was not competent to make the mortgage in question will not he barred 
under the provisions of section 244 of the Code of Civil Procedure. Lalidhar 
V. Cliaturhliuj (1) followed. 

The facts of this. case are as follows: 

One Mnsammat Eaghubansa, a Hindu window^ executed a 
mortgage in favour of Sheo Ghulam Singh* The mortgagee 
obtained a decree for sale on that mortgage on the 1st of April 
1905. Thereafter the mortgagor died, and Jagar Nath Singh 
and others were brought upon the record of the execution pro- 
ceedings as the reversionary heirs of the last full owner the hus- 
band of the mortgagor. The reversioners filed an objection to 
the sale upon the ground that the mortgage was executed by 
Musammat Eaghabansa without legal necessity* Their objection 
was disallowed, and they then filed a suit for a declaration that 
the mortgaged property was not liable to be sold in execution 
of the mortgagee’s decree. The Court of first instance (Subor- 
dinate Judge of Gorakhpur) decreed the claimj but on appeal by 
the defendants the suit was dismissed by the District Judge as 
being barred by the provisions of section 244 of the Code of 
Civil Procedure. The plaintiffs thereupon appealed to the 
High Court. 

Munshi Iswar Seiran and Babu Jogvl Kishor^ for the appel- 
lants. 

The Hon’ble Pandit Sundar Lai and Dr. Tej Bahadur 
SaprUf for the respondent. 

Stanley, CJ., and Banerji, J,— -This appeal arises out of 
a suit for a declaration that a share of certain zamindari property 
was not liable to be sold in execution of a decree obtained 
against a Hindu widow on foot of a mortgage executed by her. 
Musammat Eaghubansa executed a mortgage in favour of the 
defendant Sheo Ghulam Singh and on foot of that mortgage 
Sheo Ghulam Singh obtained a decree for sale on the 1st of April 
1906. After this date Musammat Eaghubansa died, and there- 
upon the appellants, who claimed to be the reversioners of the 
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(1) (1889) I. L. B„ 21 All., 277, 
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deceased ownexj the husband of Musanamat Raghubansa^ were 
brought upon the record as the representatives of Miisammat 
Eaghubansa on an application under section 89 of theTransfer of 
Property Act for an order absolute^ They filed an objection to the 
sale on the ground that the mortgage was executed ‘hy Miisammat 
Eaghubansa without legal necessity. Their objection was dis- 
allowed^ and thereupon the suit out of which this appeal has 
arisen was filed for a declaration that the property was not liable 
to be sold in execution of the mortgage decree. The Court of 
first instance decreed their claim, but upon appeal the lower 
appellate Court reversed the decision of the Court below and dis- 
missed the plaintiflEs^ suit, on the ground that it was barred by the 
provisions of section 244 of the Code of Civil Procedure. The 
learned advocate for the respondent admits that this section does 
not apply and that the learned District Judge was wrong in the 
view taken by him. The case is on all fours with that of Lila-- 
dhar v. Chaturhhuj (1). In that case it was held by one of us 
and by Aikman, J., that when a decree for sale of specific mort- 
gaged property is being executed, it is not open to persons made 
parties to the execution proceedings as legal representatives of 
the deceased judgment-debtor to contend in those proceedings 
that the mortgagor was not competent to make the mortgage and 
that the deSree- was one which ought not to have been passed. 
In view of this decision the learned District Judge was clearly 
wrong. We therefore allow the appeal, set aside the decree of 
the lower appellate Court, and, as the appeal was decided upon 
a preliminary point, we remand the case under section 662 of the 
Code to that Court, with directions that it be reinstated in 
the file of pending appeals and be disposed of on the merits. 
The appellants will have the costs of this appeal. All other 
costs will abide the event. 

Appeal decreed and cause remanded. 

( 1 ) (1889) I. L. R., 21 AIL, 277. 
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REVISIONAL CRIMINAL. 


Before Mr. Justice AiTcmanand Mr, Justice Karamat Musain, 

KANHAI LAL and anothee (Opposite paety) v, CHHADAMMI LAL 
(Applicant).* 

Crimmal Frooedure Code, section 195 — Sanction to prosecute -^A^^eal, 

Meld thai when’sancfcion to prosecute has been granted by a Court under 
the provisions of section 195 of the Code of Criminal Procedure, only one 
appoal from such order will lie under that section. Salig Mam v. Mamji Lai 
(1), 'Emperor V. Serlh Mai (2) and Muthuswami Mudali v, Veeni Chetti (3) 
referred to. 

Ik this case one Chhadammi Lai applied in the Court of the 
Mimsif of Bareilly for sanction to prosecute Kanhai Lai and 
ano’jher for an oflTence punishable under section 193 of the Indian 
Penal Code. Their application was ref osed^, upon which a further 
application was made to the District Judge who granted the sanc- 
tion prayed for. The persons against whom the sanction had 
been granted thereupon applied to the High Court in its revisional 
criminal jurisdiction against the order of the District Judge. 

Baba Satya Chandra Muherji^ for the applicants. 

Babu Sital Prasad Ohosh, for the opposite party. 

Aikmak and Karamat Husain, JJ.— One Chhadammi Lai 
applied to the Munsif for sanction to prosecute the present appli- 
cants for an offence punishable under section 193, Indian Penal 
Code. Sanction was refused by the Mimsif. Chhadammi Lai 
then applied to the learned District Judge, who granted the 
sanction. The applicants have presented a petition which is 
headed as a Criminal Eevision against the order of the Dis- 
trict Judge. It may be taken as decided by the Full Bench in 
Salig Ram v. Ramji Lai (1) that this Court has no revisional 
powers on the crioiinal side to interfere with an order passell by 
a Civil Court granting sanction under the provisions of section 
195, Code of Criminal Procedure. We are bound by that ruling, 
and must therefore hold that we have no power of interference 
in revision. But it is contended that apart from the revisional 
po vers conferred on this Court by Chapter XXXII of the Code of 

• Criminal Eevision No. 656 of 1908, from an order of W. H. Webb, Esq., 
District Jndge of Bareilly, dated the 17th of July 1908. 

(1) (1906J I. L, E.. 23 All., 554. (2) Weekly Notes, 1908, p. 103, 

(3) (1907) I. L. 30_Maa., 382. 
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Criminal Procedure^ we have power under section 195^ clause (6) 
of that Code to revoke the sanction which the learned District 
Judge has given. In the case of Mibthuswami Mudali v. Veeni 
GheUi (1) Mr. Justice Wallis expressed his opinion that it was 
. never intended by section 195 that there should be more than 
one appeal in a case like the ]>re.sent. In the case of King Em-- 
peror v. Serh Mai (2) we expressed oiir concurrence with what 
was said by Wallis, J.^ in the case referred to. We see no 
reason to alter our opinion. We therefore hold that we have no 
power of interference in this case, and reject the application. 

APPELLATE CIVIL. 


'Before John Stanley , Knight^ OMef Justice^ and "Mr Justice Banerji. 

SAOARMAL (Dependant) MAKHAN LAL and othees (Plaintipps).* 
Act {Local) Bo. II of 1^01 {Agra Tenancy Act) ^ sections 4i (5), 32 (2 ) — Rent 
Jree grant — Solding ^^ — “ Tenant** 
that a rent free grant is not a ‘"holding" nor is the grantee a 
tenant" within the meaning of the Agra Tenancy Act, 1901, Aldul Karim 
T. Ramzan (3) approved. 

The plaintiff in this case brought his suit in a Civil Court 
for partition of a rent-free holding. The Court of first instance 
(Muneif of Meerut) gave the pffaintiff a decree, and this decree 
was in appeal confirmed by the Additional Judge. One of the 
defendants, Sagar Mai, appealed from this decree to the High 
Court, upoa the ground that in the case of a ' ent free grant, as 
of any other tenancy coming under the Agra Tenancy Act, a 
Civil or a Eevenue Coiirt is prohibited by section 32, clause (2), 
of the Act from entertaining a suit for partition, 

PaiB-dit M, L. Sandal^ for the appellant. 

Mr.-JI. L. Agarwdla, for the respondents. 

Stanley, C. J. and Banerji, J.— This appeal arises in a suit 
for partition of a rent free holding. Both the Courts below grant- 
ed the plaintiff a decree. This appeal has been preferred by one of 
the defendants, Sagar Mai, and the only ground of appeal pressed 

•Second Appeal No. 1284 of 1907 from a decree of Muhammad Ahmad All 
Khan, AdditionalJudge of Meerut d-^ted the 31st of Mty 1907, confirming a 
^ecree of H.iri Mohan Banei ji, Munsif of Meerut, dated the i2th of January 

(1) (1907) I. L. R., 30 Mad., 382. (2* Weekly Notes, 1908, p. 102. 

(3) \S eekiy Notes, 1908, p. 197. 
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before us is that in tbe case of a rent free grant, as of any other 
tenancy coming under the Agra Tenancy Act, a Civil or a Eeve- 
niie Court is prohibited by section 32, clause (2), of the Act 
from entertaiaiiig a suit for partition. We are of opinion that 
this section does not apply to a rent free grantee. The section 
in question falls within Chapter II, which deals with ^Hhe 
devolution, transfer and division of tenancies/^ A tenant is 
defined in section 4, clause (5j, and does not include a rent free 
grantee. A rent free grantee, as also a mortgagee of proprietary 
rights, is by that definition expressly excluded. Consequently a 
rent free grant does not appear to ns to be a holding’^ within 
the meaning of section 32. The word holding” in that section 
means, we think, the holding of a tenant as defined by the Act. 
We may point oat that the heading of section 32 is : — Division 
of tenancies,” that is the division of the holdings of tenants as 
defined in section 4, We may also point out that Chapter X of the 
Act deals with the resumption of rent free grants. A separate 
Chapter in the Act is devoted to these grants. This view was 
expressed by our brother Richards in the case of Abdul Karim 
V. Ramzau (1). Our learned brother, after referring at length 
to some of the sections of the Agra Tenancy Act, held that a suit 
for partition of land alleged to be rent free is not excluded from 
the jurisdiction of the Civil Court either by section 233 {h) of the 
Laud Revenue Act or by section 32 of the Agra Tenancy Act. 
We therefore agree in the view expressed by both the Courts be- 
low and dismiss the appeal wdtli costs. 

Appeal dismissed, 

(1) Weekly Notes, 1908, p. 197. 



VOL,’ xxxt.] 


ALLAHABAi) SEBieS, 


51 


Before Mr. Jtieiica AiJcmaa and, Mr. Justice Karamai Eucaitt 
AVUB ALI KHAN (DKPE^fDAjrr) r. MASHHQ ABI KHAN 
Act No. XII of {North-Western Brovincea Beat Act), section, S—Ait 

(Local) No. IlofldOl (Agra Tenmicy Act), sections 22, 82 (2)— Occupancy 

holding-succession Suit for right to a share in an occupancy hoUaaa 

^Cixiiidiid HcvBnuB Coufts — J'ui'isdictio 7 i, 

Meld tt.it a suit in a Ciril Court for a declaration of the plaintiff’s right 
to a share in an occupancy holding is not precluded by suction 32 (2) of the 
Agra Tenancy Act. 

Meld also that there was nothing in the Rent Act of 1881 to prerent a 
woman becoming an occupancy tenant, and if she did so, on her death the 
tenancy would pass to Ler heirs and not the heirs of her husband. 

The facts out of which this appeal arose were as follows • — 

v by two brothers, 

lakub Ah Khan and Muzaffar Ali Khan. On the death of 

MuzaflPar Ali Khan, which took place before the present Tenancy 
Act came into operation, the name of his widow, Musammat 
Easul-un-mssa, was recorded in his stead as joint occuoancy 
tenant of the land. She died in 1902, after the new Tenancy 
Act came into force. Upon her death her step-brother Mashuq 
Ah Khan endeayoured to get his name entered in the revenue 
records in lier stead. The revenue autboi ities, however entered 
the entire holding in the name of Ayub Ali Khan, tL son of 
Yakub Ah^Khan. Thereupon Mashuq Ali Khan brought the 
present suit in the Civil Court for a declaration of his right to a 
moiety of the holding, for joint possession thereof and also fir 
damages. The Court of first instance (Munsif of Bulandshahrl 
threw out the suit as not cognizable by a Civil Court. On aioDea] 
the learned Additional Judge of Aligarh held that it Ls 
eognizahle by the Civil Court and remanded the case for dis JsM 

T ‘defendant 

Ayub Ah Khan appealed to the High Court. 

Babu Swendra Nath Sen, for the appellant. 

Maulvi Muhammad Ishaq, for the respondent. 

Airman and Kaeamat Husain, JJ,_An occupancy holding 

was held jointly by two brothers, Yakub Ali Khan and JVT ^ 

Ah Khan. On the death of Muzafifar Ali Kfian wl 

place before the present Tenancy Act^ ame into Ct, t 
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name of his \\ido^Vj Mussammat. Ra^nl-im- nissa, was recorded in 
his stead as joint oceU; ancy tenant/of the land. She died in 1902 
after the new Tenanc' Act came into force. U|>on her death 
her step-brother Mashoq Ali Khan, ydaintifF respondent, endea- 
voured to get liis name entered in the revenue records in her 
siead. The revenue authorities, liowever, entered the whole 
h^dding in the name of Ayub Ali Khan, the son of Yakub Ali 
Khan. Thereupon the plaintiff Mashuq Ali Khan brought a suit 
in the Civil Coart for declaration of his right to a o^oiety of the 
holding, for joint possession thereof, and also for damages. The 
Court of first instance threw out the suit as not cognizable by a 
Civil Court. On appeal the learned Additional Judge held that 
it was cognizable by the Civil Court and remanded the case for 
disposal on the merits. Against that order of remand the pre- 
sent appeal has been preferred. Two pleas have been urged be- 
fore us. One is that the suit is obnoxious to the provisions of 
section 32 (2) of the Agra Tenancy Act, which prohibits any suit 
for tlie division of a liolding or distribution of the rent thereof being 
entertained by a Civil or Revenue Court. In our opinion this 
plea cannot prevail. If, having got his declaration, the plaintiff 
attempted to sue for actual division of the holding or distribution 
of the rent he might be met by this section. We dg^ not think 
that this section prohibits a suit like the present. It was next 
urged that, having regard to the provisions of section 22 of the 
Act which provides for succession to tenancies, the plaintiff does 
not possess the right which 'he sets up. The decision of this 
plea is more difficult. After giving the point our best considera- 
tion, we are of opinion that under the circumstances of the case 
the plaintiff has the right of succession under section 22 ‘'of the 
Act, The plaintiff^s sister succeeded under the former Act 
No. XII of 1881, Under section 9 of that Act the occupancy 
right devolved to her as if it w-ere land.^^ She being a Mu- 
hammadan widow acquired in our opinion an absolute right to be 
considered an occupancy tenant. Succession to her occupancy 
right is governed by section 22 of the new Act. It is true that 
that section is worded as if male^ alone can be exproprietary, 
occupancy or non-occnpancy tenants, but we can find nothing in 
the other provisions of the Act which would prevent a woman 
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acquiring such rights, 'I'here is nothirjgto prevent a woman being 
a ttnanr. of agricultural land, and if she held it contirmously for 
12 years she would acquire a right of occu])ancy ju-t a- a man 
would. We cannot therefore attach to the fact that the words in 
section 22 are words importing only the masculine gender the 
wmight wi)ich is sought to be placed upon them. We think that 
Musammat Easuhuu-nissa having been an occupancy tenant, her 
half brother, who, it is not denied, was the son of the same 
father, is entitled to succeed under clause (g) of the section,' 
The same question w^'as very fully considered by the members of 
the Board of Revenue in Ikramihddin v. Irshad Ali (1). There 
it w^as held that a Muhamtnadan widow w^ho succeeded to an. 
occupancy holding acquired an absolute estate, and that on her 
death, after the 1st of January 1902, the persons to succeed wdll 
be her heirs and not the heirs of her deceased husband. We agree 
in this view. The result is that the appeal fails and is dismissed 
with costs. 

Ap23^al dismissed. 


Before Hr. Jif^sHce Eiohards and Mr. JitsHoe Griffin. 

JAG AH HATH (Platntipf) v. HIBBO and others (Defend Ais^ts.)* 

Act No, IV of 1882 (Transfer of Bro^eriy Act), section Q^^E-indu Law-^ 
Ti^nsfer ty a Hindu reversioner of his reversionary interest. 

Held that it is not competent to a Hindu reversioner to transfer his 
reversionary interest expectant on the death of a Hindu widow. Sham Sunder 
Lai V. AohJian Kunioar (2) followed. 

Oh the 6th of September 1884, Tola Earn and Har Sukh, 
who then bad a reversionary interest in certain property expectant 
on the death of a Hindu wido^v, Musammat Shitabo, executed a 
mortgage thereof in favour of one Jagan ISnth. Musammat 
Shitabcr was in possession, and her name was recorded in the 
revenue papers. The mortgage deed was registered and from 
the registration endorsement it appeared that the mortgagors 
appeared before the Sub-Registrar, acknowledged the deed and 
admitted receipt of the mortgage money. Musammat Shitabo 
died on the itb October 1883. On the 18th of January 1906 

* First Appeal Ho. 199 of 1906 from a decree of Kimwar Bahadur, Subordi-s 
H.ate Judge of Shahjahanpur^ dated the 18th April of 1906. 

(1) Sel, Dec* Board of Eovenuo No. 3 of 1905. (2) (1898) L. E., 25 1. 18l. 


1908 


Ayub An 
Khan 

V. 

Mashuq 
All Khan, 


1908 

December 1 . 


1908 

JAC^AK Nath 

t?. 

Dibbo. 


54 THE INDIAN LAW HEPONTS, [VOL* XXXt. 

the mortgagee instituted the present suit against various trans- 
ferees both from MusammatShitabo and the mortgagors to enforce 
bis mortgage, The Court of fiisu instance , Subordinate Judge 
of Shah jahau pur) found that no consideration for the mortgage 
had actually passed^ but that the mortgage was executed in order 
that the mortgagee might carry on litigation on behalf of the 
mortgagors against the widow. That Court therefore dismissed 
the suit. The plaintiff appealed to the High Court. 

Babu Jogindro Nath Ghaudhri (for whom Baba Sarat Ghan^ 
dra Ghaibdhri)^ for the appellant. 

Maulvi Muhammad Ishaq and Babu Durga Gharan Banerji, 
for the respondents. 

Eichards AND Grieein, JJ. — This was a suit to enforce a 
mortgage, dated the 6th of September 1884. The defence was that 
the mortgage was without consideration, that the mortgagors bad 
no power to mortgage the property and that the suit was barred 
by limitation. The admitted facts are that at the date of the 
mortgage one Musammat Shitabo was in possession as a Hindu 
widow, having succeeded her husband, one Bhola, who died 
childless. A number of transfers have since been made. Some 
of the defendants are the transferees of Musammat Shitabo and 
some are transferees of Tota Earn and Har Sukh^the mort- 
gagors named in the mortgage deed. The mortgage deed 
bears interest at the rate of 37| per cent, per annum. Musam- 
mat Shitabo died on the 5th of October 1888, and no proceed- 
ings were taken until the institution of the present suit on 
the 18th of January 1906. The Court below has found that 
the deed was fictitious and that no consideration passed. The 
mortgage deed was registereJ, and it appears from the’ en- 
dorsement of the Registrar that the mortgagors appeared before 
him, ackowledged the deed and admitted receipt of the mortgage 
money. The money was not paid before the Sub-Registrar, and 
Jagan Nath, the mortgagee, produces no receipt. The defendants^ 
witnesses depose that Tota Ram and Har Siikh were very poor 
persons and that they entered into an arrangement with Jagan 
Nath that Jagan Nath should carry on litigation for them, and 
in the event of ita being successful, the properly was to be shared 
tad that as part of this arrangement the mortgage in. suit wai 
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executed ; that the Rs. 2^000 was never paid, and that Jagan Nath 
did not carry on the litigation. That there was litigation goiog 
on at that time is very clear, and the nature of the litigation 
appears. It was a suit by Har Snkh and Tota Ram to set aside 
alienations made by Musammat Sbitabo on the ground that she as 
Hindu widow had no right to alienate the property she had suc- 
ceeded to as widow of Bhola. It farther a]3peai's that Sbitabo 
was entered as the owner at this very time in the public hhewat 
We see no reason to differ from the finding of the learned Subordi- 
nate Judge that there was no consideration for the mortgage. Jagan 
Nath years ago instituted a suit on another bond executed by Har 
Sukh in his favour without any mention of the present bond, 
though the latter was for a much larger amount. It has been held 
by the Privy Council in the case of Sham Sunder Lai v, Achhan 
Knnwar (1) that it is not competent for a Hindu reversioner to 
transfer his reversionary interest expectant on the death of Hindu 
widow. See also the case of Nand Kishore Lai v. Kanee Ram 
Tewary (2). It is, however, contended on behalf of the plaintiff 
that he can call to his aid the provisions of section 43 of the Transfer 
of the Property Act, 1882, which provides that where a person 
erroneously renresents that he is authorized to transfer certain 
immoveable property and professes to transfer such property for 
consideration, such transfer shall, at the option of the transferee, 
operate on any interest which the transferor may acquire io such 
property at any time during which the contract of transfer subsists.^^ 
This section, of course, cannot apply if the deed was really without 
consideration, but even if there w’as some consideration f‘>r the 
deed, it would be necessary for the plaintiff to.'- how thai there was 
an ero’oneoas representation by Har Sukh and Tota Ram that they 
were in possession of the property at the date of tl.e mortgage, 
Jagan Nath when examineii did not attempt to show that ! e did 
not know that Musammat Shitabo was in possession as a Hindu' 
widow, or that there was any I'epresentat on to him which made 
him think that Har Sukh and Tota Ram were in possession of 
the estate. On the other hand he says that he was told that 
money was wanted for lirigation, and we know from the evidence 
on the record that the nature of this litigation was to set aside 
(l) (1898) L, E., 25 L A., 183. (2):(I902) L L, 29 Calc., 355, ' 
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alienations by Musammat Shitabo, and tliat Musaninriat Shitabo 
alive and was a party to the btigation. Both tliese grounds 
are latal to the plainuii's case. \¥e accordingly dismiss the 
appeal with cost'. 

A]^psal dismissed. 


Before Mr. Justice Aihnan and Mr. Justice Karamat Husain. 

KANDHYA LAL (Apblioant) v. AIANKI (Opposite Party.)* 

Act jJo. V of 18S1 (Probate and Administration Act)y scction^H^ Act Ho, 

IX of lS72 {Indian Contract Act), section 12^— ^Administration-— Surety 

•-^Continuing guarantee. 

Wlien a person bocomos surety that an administrator will duly get in and 
administer tlio estate of a deceased person, this is not a continuing guarantee 
within the meaning of section 129 of the Indian Contract; Act, 1872. Such a 
surety cannot of his own free will withdraw from his suretyship. Bulroya 
Chetty V. Magammal (1) followed. Haj Narain Mootcerjee v. Ful Kumari 
Deli (2) dissented from. 

In this case letters of administration to the estate of her 
deceased husband were granted by the District Judge of Benares 
to one Mivammat Manki conditioned on her giving a bond with 
one surety for the due collection and administration of the 
estate. One Kandhya ,Lal became surety. Less than six months 
afterwards Kandhya Lai applied to the District Judge asking 
him to cancel the bond which he had given and tQ call upon 
Musammat Manki to provide afresh surety. The Districc Judge 
rejected this application. The surety thereupon appealed to the 
High Court. 

Baba Lalit Mohan Ba nerji^ for the appellant. 

Babu Sital Prasad Ohosh, for the respondent, 

Aikman and Karamat Husain, JJ. — The respondent Mus- 
ammat Manki obtained from the District J udge letters of adminis- 
tration for the estate of her deceased husband on condition of 
her giving a bond together with a surety for the due collection, 
getting in and administering the estate. The appellant Kandhya 
Lai became surety for her. Less than six mouths afterwards 
the appellant asked the District Judge to cancel the .'"Urety 
bond which he had given and to call upon Musammat Manki 

* First Appeal No. 64 of 1908 from an order of Gr. A. Paterson, District 
Judge of Benares, dated the 30th of March 1908. 

(1) (1905} I. L. E., 28 Mad., 161. (2) (1902) I. L. E., 29 Calc., 68. 
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to furnish a fresh surety. The District Judge rejected this 
application. The appellant comes here in appeal. The Courts at 
Caleutta and Madras are at variance as to wdiebher a surety bond 
given under the circiinistances stated can be cancelled — see Raj 
Narain Mookerjee v. Fill Kumari Debi (1) and Subroya Gheity v. 
Ragammal (2). The former Court held that a surety bond given 
under the circumstances stated is a continuing guarantee within 
the meaning of section 129 of the Contract Act and may be 
revoked in regard to future transactions by. the surety. This 
view was not accepted by the Madras High Court, In our 
opinion the decision of the Madras High Court is right. We 
do not think that when a person becomes a surety that an admin- 
istrator will duly get in and administer the estate of a deceased 
person^ this can be said to be a continuing guarantee within the 
meaning of the Contract Act. It appears that in the Calcutta 
case the Court deferred disposing of the case until it had 
inquired whether the administratrix had been guilty of mal- 
administration of the estate; and the learned Chief Justice in his 
judgment says : — I am not dealing with the case of a person 
who becomes surety, and then from mere caprice or for no sound 
reason desires to be discharged. If the case was one of conti- 
nuing guarantee the surety had an absolute right to revoke his 
guarantee -as to all future transactions whatever his motive may 
have been. It was in consequence of the appellant becoming 
surety that letters of administration were issued to Musammat 
Manki, and once these w^ere issued, it appears to us that the 
appellant had no right to withdraw his surety. We may also add 
that the Probate and Administration Act confers no power upon 
the District Judge or upon this Court to cancel a surety. For the 
above reasons we are of opinion that the decision of the Court 
below was right and we dismiss the appeal with costs. 

Appeal dismissed* 

(2) (1905) I. L. 28kad., 161. 
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MISCELLANEOUS CIVIL. 


Before Sir John Stanley, Knight, Chief Justice, and Mr. JtuHce Saner ji. 

CHOG-A LAL (Plaintiff) v. PIYAPJ and anothee (Defendants.)* 

Act JVo. IX of }S72 (Indian Contract Act), section 2'^~ Contract — Agreement 
immoral or opposed to public policy— Lease of house to a prostitute. 

Held that knowingly letting a house to a prostitute with the object of her 
carrying on therein prostitution is immoral and contrary to public policy ; md 
a landlord who know'ingly so lets quarters to a prostitute to carry on prostitu- 
tion cannot recover the rent in a court of law. 

A SUIT far arrears of rent of two huts (Nos. 307 and 809, Sad- 
der Bazaiy Jhansi 'jj rented jointly from the plaintiff by two prosti- 
tutes, Piyari and Kallo, was hroilght in the Court of the Canton- 
ment Magistrate of Jhansi exercising powers of a Court of 
Small Causes. The defendants pleaded that recovery of rent was 
barred, inasmuch as to the plaintifPs knowledge the huts were 
rented by the defendants for immoral purposes, and reference 
was made to the case of Goureenath Mookevjee v. Madhomonee 
Peshakur (1). The Court referred the case to the High Court 
under the provisions of section 617 of the Code of Civil Proce- 
dure. 

Babu Earendra Krishna Muherji^ for the plaintiff. 

Lala Qirdhari Lai Agarivala^ for the defendants. 

Staiiley C. J., and Banerji, J. — This is a reference made by 
the learned Cantonment Magistrate of Jhansi exeroising the powers 
of a Judge of a Court of Small Causes, under section 617 of the 
Code of Civil Procedure, The question which he submits for the 
opinion of the Court is whether the English law is operative in a 
suit to recover rent due for a residence or quarters rented to a pros- 
titute, with knowledge that 'such residence or quarters woidd be 
used by Her to carry on her immoral trade and profession. It 
seems to us unnecessary to determine wdiether the English law" is 
applicable in this country, because we find that there is an express 
provision of. the Indian Contract Act under wdiioh a contract for 
such a purpose would be illegal. Section 23 of that Act provides 
that the consideration or object of an agreement is lawful, unless, 


* Miscellaneous No. 27l of 19C8. 
(1) (1892) 18 W. E.., 4,45. 
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amongst other things^ the Court regards it as immoral or opposed 
to public policy. If the object of au agreement is immoral or 
oppossed to public policy^ clearly the agreement cannot be en- 
forced. It cannot be denied that knowingly letting a house to a 
prostitute with the object of her "carrying on therein prosdtation 
is immoral and contrary to public policy, and a landlord who 
knowingly so lets quarters to a prostitute to carry on prostitution 
cannot recover the rent in a Court of law. This is the answer 
which we give to the reference. 


EEVISIONAL CIVIL. 


Before Mr, Justice Aihman, and Mr. Justice Karamat Musain, 

In the mat tee op the petition op XEDAR NATH. • 

Act Uo. XVIII of 1^1 d {Legal BraGtiHo7iers Act), section Z^^Order declar* 

in g certain persons to he touts — Revision — Jurisdiction'-^ BraoHce-^ 

Statute 24^ and 25 Fi'c?#., Oap, CIV, section l^^Bules of Migli Court of 

the ISth January, 1898, rules 1 (xiii) and 4. 

TliG District Judge of Meerut held an inquiry under section 36 of thd 
Legal Practitioners Actj 1879, as the result of which he ordered certain 
persons to be proclaimed to be touts and excluded from the precincts 
of tiie courts in the judicial division. The parties affected applied to the 
High Court against the Judge’s order under section 15 of Statute 24 and 25 
Jict., Cap. iuIV. On this a pplication being laid before a division Bench 
for disposal it was : — 

Ber Kaeamat Hxtsain, J., that the disciplinary powers of the High Court 
under section 15 of the Statute being exerciseable only by the full Court, a 
bench of two Judges had no jurisdiction to adjudicate upon the application 
neither had a single Judge jurisdiction to admit it. 

P^?*Aikman, J., that the Court had an inherent power to delegate to 
one or more of its members the power to deal with applications such as the 
present, an! rule 1 (xiii) of the Rules of Court of the 18th January 1898 
effected such a delegation. But the powers of the Court under section 15 of 
the Statute were limited, and in this instance no case for their exercise 
bad been shown. fejB,amY,3ar Sulih (1) and Muhammad SiJeman Khan 
V. (2) referred to. 

In this case the District Judge of Meerut had takea proceed- 
ings uader section 36 of the Legal Practitioners^ Act against cer- 
tain persons alleged to be touts, and by an order dated the 15th 

♦Civil Revision No. 50 of 1908, from an order of L. Stuart, Esq., Dis-« 
trict Judge, Meerut, dated the 15th of June 1908. 

(I) (1875) I L. K, I All, 101. (2) (18S6) t L. R., 9 All, 104. 
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June 1908 had directed that a list should be prepared of the 
names of eleven persons who were found to be touts and hung 
tip in his own Court and in all Courts subordinate to hi s^ in- 
cluding the rent courts. Against this order Kedar Nath, one of 
the persons affected thereby, applied to the High Court under 
section 15 of the Charter Act, 

Mr. E, A. Howard^ (with whom Mr. JJ. K, Sorabji and Babu 
Farbati Oharan Chatter ji) for the applicant, argued that the pro- 
cedure of the District Judge was defective in that the evidence 
against the alleged touts was taken behind their backs^ It was 
not sufiBcient that the evidence was shown to the persons afiTected 
thereby : they should have been allowed to cross-examine the 
witnesses against them. 

It was also argued that under the Charter Act the powers 
given by section 15 were exerciseable only by the whole Court 
and not by a bench of two Judges, and the cases of In the matter 
of Kuar Bahadur (1) Lai Singh v. Ghansham Singh (2) 
were referred to as to the practice of the Court. 

It was further contended that at any rate the order could 
have no application to Revenue Court'^, which were not sub- 
ordinate to the District J udge. 

^ fv. 

The Government Advocate (Mr. W. Wallach), in support of 
the Judge’s order pointed out that the Judge’s procedure had been 
in accordance with that adopted by the High Court in the case of 
Kuar Bahadur (1). He had acted in a regular manner and 
.made an exhaustive enquiry and the applicant had been given 
an opportunity to cross-examine the witnesses. 

As to the question of the jurisdiction of the Bench, that he 
submitted, was covered by the rules of Court, rules 1 (xiii) and 4 
of which gave power to a Dlvmon Bench to hear cases of tha 
nature of the present. If, however, it was necessary that the 
powers given by section 15 of the Charter Act must be exercised by 
the whole Court, then the application was not yet before the 
Court at all, a single Judge having no power to admit it. 

As to whether the District Judge’s ' order could apply to 
'Rent Courts, it ^Yas argued that in several matters the Collector 
was subordinate to the District Judge, though in others he was 
(1) Weekly Xotes, 1896, p. 107. (2) Weekly ISTotes, 1897, p. 179» 
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not; but tlie language of section 36 of the Legal Practitioners^ 
Act was wide enough to include the Rent Courts. In any case the 
Collector and District Magistrate were the same, and it made no 
practical difference whether the applicant was excluded from 
a particular place as the District Magistrate's Court or as the 
Collector’s. 

Kaeamat Husaih, J.— The learned District Judge of 
Meerut acting under section 36 of the Legal Practitioners’ Act, 
(Act No. XVIII of 1879) by his order, dated the I5th- June 
1908, framed a list containing the names of 11 persons w^ho by 
the evidence of general repute were proved to his satisfaction 
to habitually act as touts, and directed it to be hung in his own 
Court and in all Courts subordinate to him, including the rent 
Courts. The appellant Kedar Nath is one of the persons whose 
name is on that list. He has applied for the revision of that 
order of the learned District Judge. There is no appeal from 
such an order, nor is there any revision, either under section 439 
of the Code of Criminal Procedure or section 622 of the Code 
of Civil Procedure. The only section under which the High 
Court has been Reid entitled to interfere with an order passed 
under section 36 of the Legal Practitioners’ Act is section 15 of 
the High (Courts Act, 24 and 25 Viet., Cap. 104. In the appli- 
cation for revision there is no ground to the effect that section 
15 of the High Courts Act gives the power of superintendence 
to the whole Court, and not to a Bench of two Judges, and that 
therefore this Bench has no jurisdiction to dispose of this revi- 
sion, but, as the ground deals with the jurisdiction of the Court 
and is of great importance, w^'e allowed the leaimed counsel for 
the appiicant to argue it. He contends that section 15 of the 
said Act gives the High Court power to call for returns,” to 
make general rules for regulating the practice and proceedings 
of the Courts subject to its appellate jurisdiction, and to pre- 
scribe forms for every proceeding in the said Courts, and no one 
can contend that a Bench of two judges of this Court has power 
to do any of the above acts, and that as the power of superinten- 
dence is also given by the same section a Bench of two Judges 
has no power to exercise it. If it has such a power the result- 
will be that the whole Court will be bound by the Act of two 
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Judges only. The learned Government Advocate in answer to 
this contention says that Rule 4 of the Rules of the High Court, 
which is as follows Save as prescribed by law or by 
these rules or by special order of the Chief Justice every 
other case shall be heard and disposed of by a Bench of two 
Judges,'^ gives this Bench a power to dispose of the application 
for revision, which undoubtedly is a case, and for which there is 
no provision in the rules of the High Court. He also argues 
that there has been a course of decisions in this Court as well as 
in other courts in which the cases under section 86 of the Legal 
Practitioners’ Act have been dealt with by a Bench of two 
Judges and not by the High Court as a whole, and that t 
objection as to the jurisdiction of a Bench of two Judges to deal 
with the matter has never been taken. See I. L. R., 1 AIL, 
101; I. L. R., 9 AIL, 104; L L. E., 21 AIL, 181 ; Miscel- 
laneous No. 39 of 1901, decided on the 6th June 1901 ; Mis- 
cellaneous No. 127 of 1904, .decided on the 22nd February 1906, 
and the cases under section 86 of the Legal Practitioners’ Act in 
the other High Courts quoted on .p. 1040, under section 15 of 
the High Courts Act, in the Code of Civil Procedure by 
O’Kinealy, 6th edition. 

In my opinion the contention of the learned coiyisel for the 
applicant is well founded. The power of superintendence con- 
ferred upon the High Court by section 15 of the High Courts 
Act, which power has been extended to interference with the 
orders passed under section 36 of the Legal Practitioners’ Act; 
is no doubt conferred upon the whole of the High Court and not 
upon a Beach of two Judges, Rule 4 of the High Court Rules, 
owiug to the saving clause, save as provided by law,’’ does 
not empower a: Bench of two Judges to dispose of the Revision, 
inasmuch as that power under section 15 of the High Courts Act 
vests in the whole Court. 

There exists, no doubt, a course of decisions in which the 
ease under section 36 of the Legal Practitioners’ xlct have been 
disposed of by a Bench of two Judges, but in none of these cases 
was the question of jurisdiction raised, and in the absence of any 
decision on that point the course can be no authority for the pro- 
visions that a Bench of two Judges has jurisdiction to deal with 
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a case of this nature under section 15 of the High Courts Act. To jgog 

infer a rule of law from the silence of the Judges is incon-istent " , ' • 

In the 

with their f uactiou. matter 

For the-e reasons lam of opinion that this Bench has no 
jurisdiction to dispose ofTie revision. It follows from what has 
been said that a single Judge of this Court has also no power to 
admit a revision from an order passed by a District Judge under 
section 36 of the Legal Practitioners’ Act. The application for 
revision is not therefore properly before this Bench and the 
learned counsel for the applicant on his own showing has no 
ioo'its to be heard. I would therefore reject the appli- 

cation. 

Aikmah, J. — This is an application by one Kedar Nath for 
the revision of an order of the learned Distriob Judge of Meerut 
passed under the provisions of section 36 of the Legal Practi- 
tioners Act, 1879, .whereby he directed that a list should be 
prepared of the names of eleven persons, one of them being the 
applicant Kedar Nath, who had been proved to his satisfaction 
to act habitually as touts, and ordered this list should be hung up 
in his own Court and in all Courts subordinate to him. He 
further ordered that the persons whose names were entered in 
these lists should be excluded from the precincts of these Courts, 

The petl^ioner is represented here by learned counsel who has 
argued the case wnth much ability. 

The Legal Practitioners’ Act confers on this Court no right of 
interiereuce by way of appeal or revision in the case of an order 
under section 36, nor is any right of interference conferred by 
the Code^of Civil Procedure or the Code of Criminal Procedure. 

It has been held, however, that this Court can Lterf ere with 
such an cJrder under the general powers of superintendence over 
subordinate Courts which are conferred on High Courts by sec- 
tions 15, 24 and 26 Viet., Cap. CIV, though, as will be seen 
from the Full Bench decisions in Tej Ram v. Ear SuJek (1), and 
Muhammad Suleman Khan v. Fatima (2), its powers of inter- 
ference under that secnon are very limited. 

The learned counsel took objection to the '‘competence of this 
Bench to hear this case. He contended in the first place with 
(1) (1875) I, L; All., 101, (2) {1886} I. L. E., 9 All., 104. ' 
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reference to Eiile 2 of the Enles of Courts that the case must} be 
heard by a Bench of at least three Judges. The case is not a 
charge against a legal practitioner, and I hold it is not a disci- 
plinary case within the meaning of the rule. I would therefore 
overrule this contention. 

Mr. Howard next contended that with reference to the 
language of sections 15, 24 and 25 Viet., Cap. CIV, this case 
could only be dealt with by the Full Court. This is an ingenious 
argument. I think it must be admitted that no division Bench 
of the Court could of its own authority take upon itself to exer- 
cise the powers conferred by that section. Bat it appears to me 
that the Court has an inherent right to delegate to one or more 
of its members the power to deal with applications such as the 
present asking the Court to exercise the power of superin- 
tendence conferred by the section, and that it is not neces- 
sary that such cases should be dealt with by the Full Court, 
That the Court has delegated that power is clear from Eule 
1 (xiii) and Eule 4. It would be in the highest degree in- 
convenient if every application under section 15 had to be 
dealt with by the whole Court. That Division Benches of the 
various High Courts have been in the habit of dealing with 
applications under section 15 is shown by numerous reported 
cases. I think for these reasons that Mr. Howard^ s^seGond con- 
tention must be overruled. 

Moreover, if his contention were held to be valid it would 
follow that the single Judge who issued the rule in this case had 
no power to issue it. 

As stated above, the right of this Court to interfere under 
section 15 with the proceedings of a subordinate Court is strictly 
limited. It cannot interfere to correct an error of fact ^ or even 
an error of law. See the cases cited above. All it can do is to 
direct a Court to exercise jurisdiction when it has declined to 
deal with a case within its jurisdiction or to abstain from taking 
action in matters of which it has not cognizance. 

My only doubt in this case was whether the District Judge 
had power to make his order applicable to Eent Courts. These 
Courts are not subordinate to the District Judge in all branches 
of their work, but in certain classes of cases they are* I am not 
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therefore prepared to say that the order so far as it referred to 
Eent Courts was entirely without jurisdiction. 

In my opinion no good ground has been made out for inter- 
ference and I would dismiss the application. 

By the Court. — The order of the Court is that the appli- 
cation is dismissed. 
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JBefore Sir John Stanley^ Knight^ Chief Justice ^ and Mr. Justice Banerji, 
MUHAMMAD YAHIYA akd othkes (Plaiktibfs) t?. dASHID-UD-DIN 
(Debekdakt).* 

Mortgage — Joint mortgage — Satisfaction of mortgage delt by sale of part only 
of the mortgaged property — Suit for contribution by mortgagor whose pro* 
perty has been sold. 

In a suit for contribution amongst co-mortgagors, even if it is a condition 
precedent to the institution of such a suit that the whole mortgage debt 
should have been satisfied by sale of mortgaged property, it is not also neces- 
sary that it should have been satisfied wholly out of the property of the 
plaintiff. Ibn Musain v. Ram Dai (1) and Ibn Masan v. Brijhhuhan Saran 
(^3) referred to. 

This was a suit for contribution arising out of the following 
facts. There was a mortgage executed by the plaiutitfs and some 
of the defendants and the predecessors of others on the 20th of 
August 1892. A decree for sale was obtained on it on the llth 
of July 1902. On the 22nd of April 1903 portions of the mort- 
gaged property were sold by auction in execution of the decree and 
the whole alnounb of the mortgage was thereby discharged. The 
plaintiffs came into Court alleging that their property had contri- 
buted towards the mortgage debt a much larger amount than that 
for whigh it was proportionately liable. They therefore claimed 
the diHerence between the amount realized by the sale of their 
property and the amount of their proportionate liability. The 
Court of first instance, relying on the case of Ibn Hasan v. 
Brijbhukan Saran (2), dismissed the suit upon the ground that 
the whole of the mortgage money was not realized by sale of the 
plaintiff^s property alone. The plaintiffs appealed to the High 
Coui’t. 

♦First Apj)eal No, 155 of 1906, from a decree of Raj Nath, Subordinate 
Judge of Allahabad, dated the 29th of May 1906. 

(1) (18S9) I. L. R., 12 All., 110. (2) (1904) I. L. R., 26 All, 407 . 
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Babu Jogindro Nath Ghaudhri, for the appellants. 

Pandit Tej Bahadur Sapru, for the respondent. 

Banekjx, J.— This appeal arises out of a suit for contribution 
brought by the plaintiffs in respect of a mortgage executed by 
them and by some of the defendants and the predecessors in title 
of other defendants. The mortgage was made on the 20th of 
August 1892, and a decree was obtained on the basis of it on 
the 11th of July 1902. On the 22nd of April 1903 portions of 
the mortgaged property were sold by auction in execution of 
the decree and the whole amount of the mortgage was thereby 
discharged. One of the mortgagors^^hose property was sold has 
already sued for and obtained a decree for contribution. The 
present suit was brought by the plaintiffs for contribution against 
those of the mortgagors or their representatives whose inter- 
ests in the mortgaged property were not sold by auction. The 
allegation of the plantiffs is that their property has contributed 
towards the mortgage debt a much larger amount than that for 
which it was proportionately liable. The plaintiffs accordingly 
claimed the difference between the amount realized by the sale 
of their property and the amount of their proportionate liability. 
The Court below has dismissed the suit simply on the ground 
that the whole of the mortgage money was not realized by the 
sale of the plaintiffs^ property alone, and in support of its opinion 
it has relied on the decision of this Court in the case of Ihn 
Hasan v. BrijbhuJcan Bar an (1). In my judgment the Court 
below has misunderstood that ruling. According to the view 
which I took in that case . the present suit was clearly maintain- 
able. But even according to’the opinion of the majority of the 
Judges who decided that case the suit is also maintainable. 
What was held in that case was that unless the whole amount 
of the mortgage had been discharged, a suit for contribution was 
not maintainable. In the present case the whole of the mort- 
gage money has admittedly been realized by the sale, of the 
property of some of the mortgagors, and therefore the plaintiffs 
have a right of contribution if the sale of [theiv property has dis- 
charged more than their rateable share of the debt. The question 
in the case referred to above was whether a suit for contribution 
(1) (I90i) I. L. R., 26 All., 407. 
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could be maintained unless the whole amount of the mortgage 
was discharged, and the majority of the Judges constituting 
the Bench answered the question in the negative. It was not 
held that a plaintiff seeking contribution must be the person who 
has discharged the whole mortgage. If the whole of the mortgage 
debt has been paid off, a right of contribution undoubtedly 
arises. The Court below therefore was wrong in dismissing the 
suit on the preliminary ground on which it dismissed it, and the 
case must be remanded for trial on the merits. 

Stanley, 0, J.— 1 agree. In my judgment in Tb% Hasan 
V. Brijbhuka'n Saran (1) upon which reliance has been placed 
by the appellants^ learned advocate, I did not decide or intend 
to decide, that where a mortgage has been wholly satisfied, a 
co-mortgagor who has disci arged more than bis rateable portion 
of the debt, is not entitled to contirbutiou from his co-mortga* 
gors. ^ What was decided in that case was that until the entire 
mortgage debt has been satisfied a claim for rateable contribution 
could not be enforced. The case of Ibn. Hasan v. Ram Dai 
(2) w’as, I think, rightly decided. In the case before us the 
whole debt has been satisfied. The right to contribution rests 
upon the« principle that a property which is equally liable with 
another to pay a debt shall not be relieved of the entire burden 
of the debt because the creditor has been paid out of that other 
property alone. 

By the Couet : — The order of the Court is that the appeal 
is allowed and the decree of the Court below set aside, and, 
inasmuch as the suit was decided on a preliminary point, we 
remand the case under the provisions of section 562 of the Code 
of Civil Procedure, with directions that it be readmitted on the 
file of pending suits in its original number and be disposed of on 
the merits. The appellants will have the costs of this appeal. 
Ail other costs will abide the event. 

Appeal decreed and cause remanded* 

(1) (1904) I. L. E., 26 All, 407* (2) (1889) 1. L. R., 12 All., 110, 
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PRIVY COUNCIL. 

AMMA BIBI AND OTHERS (PiiAiNTiEEs) u. UDIT NAKAIN MISRA 
AND OTHERS (DEFENDANTS). 
a 7 zd 3 other appeals consolidated, 

[On appeal from the High Court of J udicature f or the North-Western 
Provinces, Allahabad,] 

Act JS’o. XV 0/1877 [Indian Limitaiion Act), schedule IT, article 97 — A^ree- 
ment to sell-^Rescission of contract — Act Xd, IX of 1872, [Indian Con- 
tract Act, sections 55, 65 — Suit to recover money jpaid as part of purchase * 
money when consideration failed-^Suit for specific performance and in 
alternative for refund of money paid — Accrual of cause of action. 

The defendants, against whom a decree for foreclosure was outstanding, 
agreed to sell certain immovable property to the plaintiff, and the plain- 
tiff paid into Court as part of the consideration the amount due by the 
defendants under the foreclosure decree. The defendants neither executed 
a conveyance of the property which they had agreed to sell, nor did they 
return to the plaintiff the money which he had paid on their behalf. On 10th 
December 1896 tbe plaintiff instituted a suit against tbe defendants for a 
refund of the money so paid by him, alleging that the defendants had failed 
to fulfil their part of the contract, which was to execute a conveyance of the 
property within one month. The defendants denied this, and the first Court, 
while finding that the period of one month had been fixed by the parties for 
the execution of the deed of sale, held on the evidence that time was not of 
the essence of the contract, and that the plaintiff could not (as he claimed) 
rescind the contract under section 66 of the Contract Act amfrecover the 
money he had paid ; and this decision was on appeal affirmed by the High 
Court on 18th January 1900. On 16th April 1900 the plaintiff sued the 
defendants claiming specific performance of the agreement to sell, or in the 
alternative for a refund of the money paid by him as part of the consideration 
for the sale agreed upon. Thj first Court gave the plaintiff a decree for 
specific performance. On appeal by the defendants it was held by the High 
Court on 30th April 1903, (1) that the terms of the agreement to sell not 
being satisfactorily proved no decree for specific performance could be made | 

(2) that the plaintiff was therefore entitled to recover the money which he 
had paid under the agreement ; and (3) that, following the case of JBassu 
Xmar v. Dhum Singh (i), the plaintiff's alternative claim for a refund on 
failure of consideration was governed as to limitation by article 97 Of 
sehfidule II of the Limitation Act 1877, and. was not barred by lapse of time, 
inasmuch as limitation only began to run from the date of the High Court's 
decree declaring the agreement to sell to be unenforceable. The plaintiff 
appealed from the decision of the High Court of 18th Januai^y 1900, and the 
defendants from that of 30th April 1903 to His Majesty in Council, and both 

* Present Lord MaonaQ-htbn, Lord AxKiNaoN, Sir Andrew Soobse, 
and Sir Akthxjb Widson. 

(X) (1888) L L* R., 11 Ail., 47, L. B., 16 I, A., 2lh 
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appeals were dismissed by their LordiMps of the Judicial Committee, who 
upheld the decisions of the High Court. 

Foue appeals consolidated (Nos 66, 56, 67 and 58 of 1906) 
from decrees of the High Court at Allahabad. In Nos. 55 and 
66 the decrees (18th January 1900) of the High Court affirmed 
decrees (4th May 1897) of the Subordinate Judge of Gorakhpur • 
and in Nos. 57 and 58 the decrees (30th April 1903) of the High 
Court reversed decrees (27th September 1900) of the same Sub- 
ordinate Jutige. 

1 “The original plaintiff in all the four suits out of which the 

appeals arose was one Muhammad Minnat Ulla who is now re- 
presented by the appellants in appeals 66 and 56, and the res- 
pondents in appeals 57 and 68. On 10th December 1896 Minnat 
Ulla brought two suits (276 and 276 of 1896) against two 
separate sets of defendants, of whom the principal was Udit 
Narain Misra in suit 275 and Eama Shankar Misra in suit 276, 
those defendants now being respectively the principal respond- 
ents in appeals 55 and 66 and the principal appellants in appeals 
57 and 68. In both the suits 275 and 276 of 1896 the plaintiff 
alleged that the defendants had agreed to sell certain property 
to him on,4aEiong others) the condition that they should execute 
and register the necessary sale-deeds within a month from the 
16th September 1896 the date of the agreements. In accordance 
with these agreements the plaintiff paid a substantial portion of 
the consideration for the sales as earnest money in the manner 
• agreed upon. The defendants however did not execute the sale- 
deeds within the stipulated time, and the plaintiff therefore sued 
them for a return with interest of the purchase money which had 
been paid by him in respect of the sales, alleging that the de- 
fendants, by omitting to execute the deeds within a month, had 
failed to carry out their contract. In these suits the Subordinate 
Judge found on the evidence that one month^s time was agreed 
upon between the parties for the completion of the sale, and in 
hisjudgmenthesaid:— 

“ The plaintiS comes into court on the allegation that the defendants 
having failed to complete the sale within the specified* time of one month, 
the contract to sell and purchase is at an end and that therefore he is entitled 
torecover the amount which he has paid for them together with interest 
thereon. Section 66 of Act IX of 1872, therefore applies to the case and 
the plaintilt is entitled to xesciud the contract if time be found to have been 
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of the essence of the contract. In order to determine this I must first refer 
to the terms of ihe contract embodied in the petition, Exhibit II. The terms 
as set forth in the document !ire as follow: — ‘ That in Leu of the aforesaid 
amount (Ks. 13 , 865 - 6 ) as well us in lieu of the amount due to Maulvi Minnat 
Ulla, the defcadaut would in the course of one month execute and have 
registered a sale-deed of the four villages specified below in favour of the 
M«ulvi at the rate of Ks.2'6 per cent, per annum according to the Govern- 
ment oil, and whatever may be found due to the Maulvi after the execution 
of the sale-deed, the condition of the former deed would hold good and accord- 
ing to the conditions in the old deed the same property would continue 
hypothecated in the balance of the purchase money and at the time of the 
execution of the sale-deed, the Maulvi would execute an agreement to reconvey 
the property sold to the defendant within one year subject to the conditions 
agreed upon between the parties, ' In these terms I find nothing to 
Support the contention that the time of one month is of the essence of the 
contract. According to the terms of the agreement, the one year for reconvey- 
ance is to be reckoned after the execution of the sale-deed, on whatever date 
it may be executed. It does not appear that the plaintiff had to sustain a 
substantial loss if the sale was not completed within one month.** 

And after referring to the ca-es of Mam Gopal Mooherjee 
V. Masseyk (1), Brojo Soonduree Dehia v. Collins (2), SuoUan 
Chand v. Schiller (3), Daddbhoy Dajibhoy BaHa v. Pestonji 
Marwanji Bar^(jocha [4) and Buldeo Dossv. Eowe [5), which 
last case was distinguished from the present, the Subordinate 
Judge concluded : — 

‘‘For the reasons and with regard to the rulings cited above I am of 
opinion that the time of one month was not of the essence of the contract, 
and that therefore the plaintiff is incompetent to rescind it. ” 

He dismissed both suits on that ground ; and on appeal the 
High Court (SiB Akthuk Stkachey, 0. J., and Banerji, J.) on 
l^Sth January 1900 said in affirming that decision — 

We agree with the Court below that there is no reason fDr rthe view 
that time was of the essence of the contract. Upon that view the decision of 
the Court below is correct and the appeal must be dismissed with costs. *’ 

The plaintifis obtained leave to appeal to His Majesty in 
Council. 

The suits which led to appeals 67 and 58 were on dismusal of 
the suits 276 and 276 of 1896 instituted iu the Court of the same 
Subordinate Judge ou 16;h April 1900 being numbered 83 and 
84 of that year. The facts with regard to them will be found 


(1) (I860) 8 Moo. I. A., 239. (3) (3878) I. L. E„4 Calc., 252. 

(2) (1870) 13 W. M., 359. (4) (1893) I. L R., 17 Bom, 457 (464). 

(6) (1880) I. L. R., 6 Calc., 64 . 
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fully stated in the report of the hearing of them on appeal before 
the Ei^h Court (Sir John Stanley, CJ. and Bubkitt, J.) in 
I. L. R., 25 All., 618. The suits were for specific performance 
of the coDtract, or in the alternative for return of the earnest 
money paid by the plaintiff. The Subordinate Judge gave the 
plain tifl decrees for specific performance. On appeal the High 
Court stated that in view of the conflict of testimony they were 
not satisfied as to what the contract really was, and could not 
therefore give a decree for specific performance ; but holding 
that the suits were not barred by limitation as was contended by 
the defendants, the High Court made a decree in each suit for 
the recovery of the sum paid by the plaintiff with interest. 
From that decision the defendants appealed to His Majesty in 
Council. 

In these appeals 

Ross for the appellants in appeals 55 and 56, and for the 
respondents in appeals 67 and 58 contended in appeals 55 and 56 
that the courts below were in error in holding that time was 
not of the essence of the contract. The Subordinate Judge found 
on the evidence that the period of one month was agreed upon 
by the parties for the completion of the sale, and if so, it must 
have been intended to be a binding condition. It was submitted 
that time was of the esserrce of the contract, and that the plain- 
tiff was entitled on failure of the defendants to complete the 
sale within the time stipulated to rescind the contract under 
section 65 of the Contract Act (IX of 1872) and that the 
decision of the Courts iu India to the contrary should be set 
aside. • 

With respect to appeals 67 and 58 it was contended for the 
respondents that the suits out of which they arose had been rightly 
held barred either by the Civil Procedure Code (Act XIV of 
1882) or by the Limitation Act (XV of 1877). As it had been 
found that the contract was not enforceable and a decree for 
specific performance could not therefore be granted, it was clear 
that the plaintiffs, on their alternative plea, were entitled for the 
reasons given by the High Court to a return of the money paid 
by them in consideration of the sale. The decision in these 
appeals should be upheld. 
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De Qruyther, K. (7., for the responclents in appeals 65 and 56, 
and the appellants in appeals 57 and 58, contended that the lower 
Courts had rightly held that time was not of the essence of the 
contract, even if the period of a month had been fixed for 
completion, and that the contract could not therefore be rescind- 
ed under section 65 of the Contract Act. 

For the appellants in appeals 57 and 68 it was contended that 
the suits were barred by the law of limitation; article 113 of 
Schedule II of the Limitation Act prescribing a period of three 
years from the date fixed for performance of the contract, so that 
the cause of action arose on the expiry of the month which it had 
been found was so fixed, and these suits were brought more than 
three years after that time. With regard to the plaintiffs’ right 
to a return of the money paid, that also was barred by the three 
years period of limitation, the cause of action arising from the 
same date. It was also submitted that that question was res judi- 
cata in the former suit, and the present suits for it were therefore 
barred by section 13 of the Code of Civil Procedure, and also 
by section 43 of that Code. Eeference w^as also made to 
section 65 of the Contract Act, articles 97 and 120 of the second 
schedule of the Limitation Act, and section 12 of the Civil Proce- 
dure Code. 

1908, November 10^A. — The judgment of their Lordships was 
delivered by Loeb Mackaghtek : — 

Their Lordships are of opinion that the judgment of the High 
Court is quite right They will therefore humbly advise His 
Majesty that the appeals and the cross-appeals ought alLto be 
dismissed. The parties will bear their own costs of their respec- 
tive appeals. 

Appeals dismissed. 

Solicitors for appellants in appeals 55 and 66, and for respon- 
dents in appeals 67 and 58 i—BorroWy Rogers and^NevilL 

Solicitors for respondents in appeals 56 and 56, and for 
appellants in appeals 57 and 58 : — Ranken^ Ford, Ford and 
Chester, 
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CHOKHBY SINGH and aitothsb (Dbibitdakts) d. JOTB SINGH 

(PirAINTIBP ) AKD GBOSS-APPSAIj. 

[On appeal f rom tlie Court of the Judicial Commissioner of Ondh at Lucknow.] 
Comj/romise-^Document signed hy claimants in mutation proceedings — Acquies* 
cence in partition proceedings,^ Act Mo, XVII of 1876 [Oudh Land 
Revenue Act), section 74 — to dispute title and recover possession of 
shares to which plaintif was entitled hg Bindu law^JSstoppel^^Huit in 
Civil Court on title after partition. 

The plaintiff and defendants were claimants to the estate, consisting of 
30 Tillages, of a deceased Hindu, and though by the ordinary Hindu law the 
plaintiff, as brother of the deceased, was entitled to the whole property as 
against the defendants, who were nephews (son, of a deceased brother) the 
three claimants in the mutation proceedings signed in 1896 a document which 
stated that the property was held, one moiety by the plaintiff and the other 
moiety by the defendants, and that there is no other legal heir except the 
deponents j the mutation in respect of the deceased’s share in all the villages 
should be allowed and nobody has any objection thereto and the revenue 
authorities effected mutation of names in that way. In 1902 partition which 
left the parties in the same state as to possession was effected in accordance 
with the provisions of the Oudh Land Hevenue Act (XVII of 1876), In a suit 
brought in 1904 to recover possession as heir of the deceased of the half share 
held by the defendants, the latter pleaded {inter alia) that their possession was 
the result of a compromise come to between the parties in the mutation 
proceedings which was evidenced by the document of 1896, and that the plain- 
tiff was estopped by such mutual arrangement from agseiting his present 
claim. 

Reid by the Judicial Committee (affirming the concurrent decisions of 
both the Courts in India on the evidence) that there was no proof of any com- 
promise. The mutation of names by itself created no proprietary title. The 
document of 1896 contained no words that could be construed as amounting to 
an abandonment by the plaintiff of his legal rights. It was merely a state- 
ment of the facts as they existed as to the possession of the property^ 
and by its silence as to a compromise tended to support the conclusion that no 
compromise was ever made. 

In the partition proceedings the plaintiff made no objection to the de- 
fendants* title uoder section 74 of Act XVII of 1876 1 but he filed an appli- 
cation in which he asked that '‘the share of Munnu Singh (the deceased) should 
be decided at present accord! g to possession, and a separate suit will be filed 
in a competent court as regards the title in respect of the property of Munnu 
Both the Courts in India concurred in decreeing to the plaintiff the 
shares of the deceased in 29 of the villages, bub as to one village they differed, 
.. the Judicial Commissioner holding that the plaintiff was nob entitled to recover 
the share in it because the partition in regard to that village had dealt with 
the shares of other persons beside the parties to the present suit and aJso 

♦ JPrs Lord MAOKAasTEW, Lord Atkiksok, Sir Anebbw S00BI.B, and 
Sir AEiHirB WiigOH, 
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because tbe should have raised ^bo question of the defendauts* title 

in the partition proceedings and was now estopped from recovering the share 
which had been allotted to the defendants at the partition. 

Meld by the Judicial Committee that the order of the Revenue Officer in the 
partition proceedings showed that the shares of no other parties than the par- 
ties to this suit were affected by the partition of the shares in the one village 
as to which the Courts differed. The Revenue Couro had clearly given effect to 
the plaintiff’s application as to the question of title, for no inquiry under sec- 
tion 74 of Act XVII of 1876 was made and the question of title was left to be 
decided by the Civil Court. The grounds of estoppel therefore failed and the 
plaintiff was entitled to the shares in all the villages sued for. 

Appeal (61 of 1907) and cross- appeal (62 of 1907) consoli- 
dated from a judgment and decree (4th May 1906) of the Court 
of the Judicial Commissioner of Oudh which varied a decree (18th 
June 1905) of the Subordinate Judge of Sitapur who had decreed 
the plaintiff’s claim in full. 

The principal question raised on this appeal was the right 
of sucoesdon to the property consisting of 80 villages of one 
Munnu Singh who died on 24tb May 1^96. The claimants 
were his brother Jote Singh, and Chokhey Singh and Gajraj 
Singh his nephews the sons of a deceased brother. Under the 
ordinary Hindu law applicable Jote Singh was the nearest heir 
and entitled to the whole estate, but by an order of J}he revenue 
authorities dated 6th November 1896 mutation of names was in 
fact effected by leaving the property as ic was then held, namely 
an eight anna share in the name of Jote Singh, and the other 
eight anna share in the names of Chokhey Singh and Gajraj 
Singh, the former being the elder having a slightly larger share. * 
After mutation of names the parties remained in possession of 
their respective shares, and later a partition of a portion of the 
estate was effected in accordance with the provisions of Act XVII 
of 1876. 

The suit out of which the present appeal arose was instituted 
on 24th November 1904 by Jote Singh against Chokiiey Singh 
and Gajraj Singh to recover possession from them ol‘ the eight 
anna share of Munnu Singh’s estate which they had held before 
and since the mutation proceedings and refused to give up. The 
plaintiff claimed title as next heir and stated that his conseat 
to the mutation proceedings was given under a misconception of 
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The defence was that on the death of Munnu Singh the igos 
defendants, tnongh excluded by the ordinary law, claimed to be en- chokhit * 

tilled to the whole estate under an oral will of Munnu Singh and Sisoh 

as leing joint in estate with him, and that a compromise was joti SiKan, 
come to between the parties, the result of which was the order in 
the mutation proceedings. The defendants pleaded a custom 
in the family that/ nephews were not excluded by brothers, and 
contended that the plaintiff was estopped by the mutual arrange- 
ment, and by his having acquiesced in the partition from assert- 
ing his present claim. 

Of the documentary evidence referred to in their report 
exhibit A 1, which was a joint statement of the claimants in the 
mutation proceedings, the material portion, is set out in their 
Lordships’ judgment. Exhibit A 17, which was a copy of a petition 
of objections filed by the plaintiff Jote Singh under section 73 of 
Act XVII of 1876 (the Oudh Land Revenue Act), dated 27th 
October 1900, in the matter of a claim by a person of the same 
name (Jote Singh) for partition of Thoke Bhawani in the village 
Bihat Biram, was to the effect that the plaintiff’ desired that his 
interest in the village should be separated from that of the per- 
son claimin’^ partition, and stated that he ‘^does not wish to keep 
his «hare joint with that of the other defendants.’^ Exhibit No. 

68, the purport of which (so far as it is material) is also given in 
theirLordships’ judgment, was an application filed by Jote Singh 
in reply to the objections taken by the present defendants 
Chokhey Singh and Gajraj Singh in the matter of the partition 
of the ^village Bihat Biram, dated 20th December 1902, and 
Exhibit A 18 was the order of the Deputy Collector of Sitapur, 
dated 5th July 1902, regarding the partition of the village of Bihat 
Biram, and showed that the village was divided into two thokes 
namely Hathi Singh, and Bhawani Singh, the former of which was 
allotted to persons none of whom were parties to the present suit ; 
and the Ltr.er was parrilioned between Cliokhey Singh and 
Gajraj Singh the defendants, ’who received 8 annas Sf pies of it, 
and Jote Singh the plaintiff, who obtained 7 annas and 8J pies. 

The Subordinate Judge found that there was no ground for 
the defendants’ allegations that they were joint with Munnu 
Singh, and that he made an oral will in their favour ] and held 

11 : . ■ - '■ 
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^Chokhet" ^ compi'omise as alleged by the defendants ; that the plaintiff did 
SiKM not consent to mutation in favour o£ the defendants under any 
JoTE SI17G-H. misconception of law ; that the succession to the property was not 
governed by any special custom ; and that the plaintiff was not 
estopped from claiming the property in suit under tl'ye provisions 
of the ordinary Hindu Law. After finding that there was a parti- 
tion of the property subsequent to the mutation^ the Subordinate 
Judge said : 

Xfc is urged T^y tlie learned vakils for tlie defendants tliat, inastnuch as 
there was a partition in accordance with the mutation proceedings, the plain- 
tiff cannot be allowed to bring this suit, the object of which is, as they contend, 
to disturb or set aside the partition proceedings. 

“I do not think that the object of this suit is to disturb or set aside the 
partition effected by the Eevenue Court. The partition remains intact, even 
after the plaintiff gets a decree in this case. The fact that the decree in this 
case will either entitle the plaintiff to a fresh partition with regai*d to the 
land in defendants' possession or entitle the plaintiff to the land in defendants' 
possession cannot be said to have an effect of disturbing or setting aside the 
partition made by the Eevenue Courts." I, therefore, find that the fact of 
partition between the parties does not render the suit unmaintainable. It 
was further argued by the learned vakils for the defendants that the statement 
■of the plaintiff in the mutation proceedings is a bar to this suit. There is no 
doubt that the plaintiff through his agent stated before the?^ Tahsildar of 
Misrilih during the pendency of the mutation proceedings that the defendants 
were in j)ossession of half the property of Munnu Singh and that the muta- 
tion should be effected accordingly. It has not been proved that this state- 
ment was the result of any compromise or settlement arrived at between the 
parties or that it was made to avoid any litigation. Hence, as held by their 
Lordships of the Privy Council in Muhammad Imam AU Khan v. Eusain Khan 
(1) the statement in question can be no bar to this suit. 

The decree made by the Subordinate Judge was one iti fayoiu’ 
of the plaintiff for possession of the property in dispute.^ 

The appeal was heard by two Judges ('J/r. E. Chamier^ 
Officiating Judicial Commissioner, and Mr. L. G. EvanSj ad- 
ditional Judicial Commissioner) of the Court of the Judicial 
Commiss: oner of Oudh, who agreed with tliQ findings of the Sub’ 
ordinate Judge that the defendants and Munnu Singh did not 
cor stiiute a joint family, and that there was no w-ili of Munnu 
Singh in their favour; that no ciistom oi the kind alleged by the 
defendants was proved ; that the allegation of a dispute and a 

(1) (1898) I. L. R, 26 Calc., 81 : L. R., 26 I. A., l6l. 
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subsequent compromise between the parties, on the death of igo$ 
Munnii Singh in 1896, was not established ; and that, rejecting 
the evidence founded on such allegation, there was nothing in the Snroh 
circumstances of the case with regard to the shares in 29 of the jotk Sraani 
villages in suit w^hicli afforded a ground for holding that the 
plaintiff was estopped from bringing this suit, citing as author- 
ity the case of Muhammad Imam Ali Khan v. Husain Khan 
(1) with regard, however, to the share in the village of Bihat 
Biram they considered that the circumstances were somewhat 
different, and that the plaintiff was estopped from claiming any 
share in that village. The decision of the Court of the Judicial 
Commissioner on that point is set out in their Lordships^ judg- 
ment. The claim of the plaintiff was therefore allowed to shares 
in all the disputed property except the shares in the village of 
Bihat Biram. 

Both parties appealed from this decision to His Majesty in 
Council. 

On these appeals ; 

Be GrnytheTy K 0., and J. Redwood Davies for the appellants 
in appeal No. 61 and for the respondents in the cross-appeal 
eontended^that the evideoce on the record was sufficient to estab- 
lish a compromise of the rights of the parties claiming as heirs to 
the estate of Munnu Singh under which the defendants validly 
acquired the half, share of w^hich they had been ever since in 
possession. That such an arrangement was made was evidenced 
by the fact that mutation of names ^Ya3 made on those terms, and 
by the plaintiff's consent to such mutation having been given. 

He admitted in his evidence that his consent was not givto under 
‘any misconception of law as he was at the time aware that he 
was entitled to the whole of the property. Exhibit A 1 was 
referred to as showing that the plaintiff agreed to the defendants 
holding the half share which he was now suing for; that docu-^ 
ment stated that no one objected to mutation being made in that 
way. The plaintiff also had acquiesced in that settlement for a long 
time, and had allowed a partition of the property to be made in 
accordance with it ; and it was submitted that he could not no# 
maintain a suit to set aside that disposition of the property/ 

(1) (X898) LL, R., 26 Calc., 81 1 L, R., 25 I. A*, im 
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Reference was made to the Oudh Land Revenue Act (XVII of 
1876) seciious 68, 76, 74 and 75; and the case of Muhammad 
Imam Ali Khan v. Husain Khan (1) which had been cited in 
the judgments of the couits belovv as authority for the plaintiff’s 
not being estopped by any admistion made during the mutation 
proceedings, was distinguished: and it was submitted that the 
plaintiff was estopped by his conduct, and by the provisions of 
the above Act, from claiming not only any share in the village of 
Bihat Biram, but also any poition of the property in dispute. 

Sit jB. Finlay^ K. 0. and E. A, Ross for the respondent in 
appeal 61 and for the appellant in the cross-appeal contended in 
appeal 61 that on the evidence there was no dispute between the 
parties, w^hich was settled by awarding the property in suit to 
the defendants ; and that had been established by the concurrent 
findings of both the courts in India. The mutation proceedings 
conferred no title on the defendants, nor in any way affected the 
plaintiff’s rights, and the Court of the Judicial Commissioner had 
rightly held that the plaintiff was not estopped by his conduct 
from maintaining the present suit. That court said: — ^^All that the 
defendants did in consequence of the action or ioaction of the 
plaintiff was to take possession of half the property>nd, enjoy 
the profits thereof. All that is proved in the present case is that 
the plaintiff gratuitously admitted the right of the defendants to 
a share.^^ Reference was made to Muhammad Imam Ali Khan 
V. Husain Khan (2). In the cross-appeal it was contended that 
the Court of the Judicial Commissioner was in error in holding ^ 
that the plaintiff was estopped from claiming the share in the 
village of Bihat Biram because the special circumstances whi*eh had 
been found by that court to estop the plaintiff from claiming the 
said share did not amount to an estoppel. Nor was he estopped 
by the provisions of Act XVII of 1876 (The Oudh Land Reve- 
nue Act), to sections 68 and 219, clauses {d) and (e), of which Act 
reference was made. Exhibit No. 68 was referred to, to show that 
in the partition proceedings the plaintiff reserved his right to 
question in a separate suit the title of the defendants to the 
share in the village of Bihat Biram. Assuming, therefore, with- 
out admitting, tiiat the plaintiff did not rai-e any objecldonin 

(1) (1898) I. L. B.. 26 Calc.. bl ; (2) (1898) 1. L E., 26 Calc., 81 99,lO0) s 

B., 25 1. A., 161. L. B,, 25 1, A.| 161 (177.) 
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the partition proceedings with regard to the right of the defen- 
dan s to possession oE the said share, he was not debarred from 
claiming the share in a snit in the Civil Coart. 

De Gruyther^ K. 

1903, December 1th : — The judgment of their Lordships 
was deliyered by Sin Andrew Scoble: — 

The suit out of which these appeals arise relates to the 
right of succession to the property of one Munnu Singh, who died 
childless on the 24th May 1596. Tne property consists of 
shares in some thirty villages in the District of Sitapur, in the 
Province of Oiiclh. The claimants are Jote Singh, the only sur- 
viving brother of the decease 1, and Chokhey Singh and Gajraj 
Singh, his nephews, the sons of a brother who had predeceased 
him. 

It is not disputed that, under the ordinary Hindu law appli- 
cable to the family, Jote Singh was the nearest heir and en- 
titled to succeed to the whole estate. His nephews, however, 
sought to defeat his claim on various grounds. They alleged 
that they had been joint with Mannu Singh during his life-time, 
and that he had made an oral w’ill in their favour. Both Courts 
in lndiaf^und against them on these points. They set up a 
family custom, whereby brothers and brotheiV sous are entitled 
to succeed together, but they entirely failed to establish such a 
custom. They further asserted a compromise— and this was the 
only ground argued before their Lordships — under which they 
claimed to have acquired a half-share in the estate, by agree- 
ment with Jote Singh. 

Thei'O is no doubt that by an order of the 5th November, 
1896, mutation of names in respect of Munnu Singh^s property 
was effected in the following manner, viz,) one half into the 
name of Jote Singh and one half into the names of Chokhey 
Singh and Gajraj Singh, the former, being the elder, having a 
slightly larger share. But this miitadon of names by itself 
confers no proprietary title, and it was therefore sought to prove 
that it was the result of a valid compromise made at the time 
of the mutation proceedings, and that Jote Singh was thereby 
estopped from asserting his present claim. Both Courts in 
India have found as a fact tliat there was no such compromisei 


1908 


Chokhbt 

SlNUH 

V, 

Jote Sikuh. 


80 


TflE mmAN LAW EEPOilTS; [YOL. xxxx. 

1908 and their Lordships see no reason to dissent from the conclusion 
Chokhey” at which they arrived. It was, however, argued before their 
SiNOH Lordships that the Courts below had not given sufficient atten- 
joTE SiNOH. tion to a document (Exhibit A-1) signed by the three claimants 
in the mutation proceedings, in which it is stated that — ■ 

Jote Singb, own brother of the deceased, is in possession of half of the 
Ibaqqiat of the deceased, and Chokhey Singh and G-ajraj Singh in equal shares# 
after deducting ihiQ jethansi right of Cholchey Singh at the rate of 4 per cent., 
are in possession of the other half of his share. There is no other legal heir 
except the deponents. The mutation in respect of the deceased’s share in all 
the villages should be allowed and nobody has any objection thereto.” 

There is no reference in the document to any compromise, 
and it does nob appear to their Lordships that ifc contains any 
words tlmt can be construed as amounting to an abandonment 
by Jote Singh of his legal rights. It is merely a statement of 
the facts as they existed in regard to the possession of the pro- 
perty — the main point considered by the Revenue authorities 
upon applications for mutation of names — and, by its silence as 
to a compromise, tends to support the conclusion that no com- 
promise was ever made. 

The Courts in India concurred in holding that, as regards 
twenty-nine of the villages in which Munnii Singh wag^a sharer, 
Jote Singh was entitled to succeed him as his heir according to 
Hindu law, but as regards one village, Bihat Biram, they differed. 
That village had been the subject of partition proceedings under 
theOudh Land Revenue Act (Act XVII of 1876), and the Judi- 
cial Commissioner held that, as a portion of Munnu Singh^s share 
in Bihat Biram was allotted to Cbokhey Singh and Gajraj Singh 
at the partition, Jote Singh was estopped from no w claiip.ing it. 
The Subordinate Judge had held that there was no such es- 
toppel. - 

The judgment of the learned Judicial Commissioner upon the 
point is in these terms : — ■ 

la 1900, one Jote Singh (not the plaintiff) applied for partition of one 
of the thokes in the village, whereupon the pUintiif ptesented a petition 
(50« Exhibit A*17) praying that his entire interest in the vilhige should ho 
separated from that of the applicant Jote Singh as well as from the shai*os 
of the present defendants, and this was done with the result that the defen- 
dants were allotted a separate patti> which includes the share now in dispute, 
and their father, Bliikam Singh’s, share in the village as one of the sons of 
Mitan Singh, 


yOL. XXSI.] ALLAHABAD SEBIES. 81 

Tlie effect of tlie decree of the Court below is to give the plaintiff a 
portion of the patti allotted to the defendants at the partition. The defen- 
dants, no doubt, conducted their case at the partition on the assumption that 
they were entitled to half the share of Munnu Singh, junior, and it seems 
impossible now to put th#^m back into the position w^hich they occupied be- 
fore the partition, for the partition dealt with the shares of other persons 
besides those of the parties to the present suit. 

Moreover, in the partition the plaintiff had an opportunity, of which ho 
should have availed himself, of ohjecting t > the defendants’ title (see section 
74 of Act XYII of 1876, the Revenue Act which was then in force). Had he 
raised the question then, it would have been disposed of before the partition. 
In my opinion, it is too late now for the plaintiff to claim that portion of 
Munnu Singh’s share in Bihat Biram which was allotted to the defendants 
at the partitiijn. It appears to me that as to this the plaintiff is estopped, 

Tlie learned Judicial Commissioner appears to their Lord- 
ships to have been under a misconception on two points of fact. 
If the order of the Revenue Court in the partition proceedings 
be looked at, it will be found that it divides the village into 
two thokes, the fir-t of which, thoke Hathi Singh, is parti- 
tioned among five families, none of whom are parties to this 
suit; while the second thoke, Bhawani Singh, is divided 
between the parties to this suit, in almost equal proportions. The 
shares of no other persons are therefore affected by the partition 
order. In the second place, it appears from Exhibit No. 58, 
an application filed by Jote Singh in reply to the objections 
taken by Chokhey Singh and Gajraj Singh in the partition pro- 
ceedings, and dated 20th December 1902, that Jote Singh asked 
that the share of Munnu Singh should be divided at present 
according to possession, and a separate suit will be filed in a 
competent court as regards the title in respect of the property 
of Munnu Singh. The Revenue Court appears to have given 
eflFect to this application, for no inquiry under section 74 of 
Act XVII of 1876 was made, and the question of title was 
left to be decided by the Civil Court in Jote Singh’s present 
suit, which was filed on the 24th November 1904. In the opin- 
ion of their Lordships the grounds of estoppel relied cn by the 
le irned Judicial Commissioner both fail. 

Their Lordships will humbly aivise His Majesty that the 
appeal of Chokhey Singh and Gajraj Singh should be dismissed 
and the cross appeal of Jote Singh allowed ; that the decree of 
the Judicial Commissioner should be discharged, and the decree 
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of the Subordinate Judge restored except as to costs, Chothey 
Singh and Gajraj Singli paying Jote Singii^s costs in both Courts, 
Tlie appellants Ohokhey 8iogh and Gaj'aj Singh will pay 
the costs of J‘*te Singh in both the apptal and the cross-appeal. 
Appeal {No. Ql) dismissed. 

Cross appeal [No. 62) allowed. 

Solicitors for the appellants in appeal No. 61, and fjr the 
respondents in appeal No. 62 : — T. L. Wilson & Co. 

Solicitor for the respondent in appeal No. 61, and for the 
appellant in appeal No. 62 : — Douglas Grant. 

J. V. w. 


FULL BENCH. 

Defore Sir John Stanley, Knight^ DMe/Jus^'cCf Mr. Justice Sir George Knox, 
Mr. Justice Danerji, Mr. Jmtiee Ailsman and Mr. Justice Griffin, 
BHAGWATl (Plainiife) u. BAHWARI LAL anb others (Deebnbants).* 
Civil Procedure Cede, sections 244, 818, 319 — Execution of decree — Sale in 

execution — Purchase by decree^Tiolder, but possession not given — 'Remedies 

open to decreeJholder auction-purchaser— Act No. XV of ]877 (Indian 

Limitation Act schedule II, article 138. 

A decree-holder, whether holding a decree for sale on a morjrgngo or a 
simple money decree, who purchases at a sale held in execution of such decieo 
property belonging to his judgment debtor is in the same position as would be 
any other purchaser at an auction sale held in execution of a decree. Sabha- 
Jit V. Sri Gopal (Ijand M'Jiabir Rershad Singh v. Maonaghten (2, referred to. 

If after conBrmation of a sale in his favour the auction purchaser fails to 
obtain from the judgment-debtor possession of the property purchased, he 
may claim possession not only by an application under section 318 or section 
319 of the Code of Civil Procedure, but also by suit : section 244 of thQ Code 
is not a bar to such suit and does not apply to such an application. ..Raynor 
V- The Mussoorie , JBnnh. Limited (3)» Maganlal v. Doslii Mulji (4) and 
Gulza^i Lai v Madho Ram (5) referred to. Kalian Singh v. ThaKur Das 
(6) and Sheo Narain v Nur Muhammad (7) overruled, Madhusudan DasY. 
Gobinda Rria Chowdhurani (8» and Kattayat Rathumayi v. Raman Menon (9) 
dissented from. Mahomed Mosraf y, Mabih Mia (10) followed. Seru Mohun 

♦Second Appeal No. 288 of 1?06, from a decree of Maula Bahhsh, Sub- 
ordinate Judge of Mv'rad«had, dnted the 4th of January 1906, affirmiug a 
decree of Bama D^is, Munsif of Amroha. dated the 24th of September 1904. 

(1) (1894) I. L. B., 17 All., 222. (6) Weekly Notes, 1906, p. 87 : S. C., 3 

A L.J B., 234. 

(2) (1889) I. L. B., 16 Calc., 682. (7) (1907) 1. i . B., 30 AIL. 72. 

(3) (1885) I. L. R , 7 All., 681. (8) {1899) I. L. R„ 27 Calc., 34. 

(4) (1901) I. L. B., 25 Bum., 681. (9) (1902) I. L. B., 26 Mad., 740. 

(5) (1904) I. L. B., 26 All., 447. (10) (1904j 6 C. L. J., 749. 
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\Bania v. Magolan Din Dandeg (1), XMori Kolm Eog C'hovid'hry v. Clm* 
der Naili Pal (2) and Sandhu Taraganar v. Mussain Salih (3) referred to. 
Pfoamno Kumar Sanyal v. Kali Dat Sanyal (.4) distinguislied. 

No appeal will lie from an order under section 318 of the Coda of Civil 
Procedure. JKarain Singl y. Tar gash {B), Dlunda v. Durga (6). Q-hv>lam 
Slahhir v. Dwarha Trasad (7), Baloo Luolmee Narain v. Bahoo Bhairow 
Ter shad (8), JBMmal Das v. G-anesla Koer (9) and Mahomed Mosraf v. Salil 
Mia (10) referred to. 

An application under section 318 of tlie Code is not an application for 
execution or to take a step in aid of execution. The opinion of Knox, J., in 
Kesri Ifarain v. Ahul Masan (11) and Mofi Lai v. MaTcund Singh (12) dis- 
sented from. So held by Bakebji, J., (AiKSTA^r and Csiri'isr JJ., concur? 
ring). 

STAHisr, C, J.» contra (Kis’ox J., concurring). 

Where after sale held in execution of a decree and confirmation of such 
sale the auction purchaser fails to get possession of the property purchased, 
proceedings on the part of the purchaser in order to obtain possession are 
still proceedings relating to the execution, discharge or satisfaction of the 
decree within the meaning of section 244 of the Code of Civil Procedure. 
Moti Lai V. Mahund Singh (12), MuUia v. Agpasami (13), Sariaioolla Molla 
"7, Eaj Kumar Boy (14), Katfayat Tathumayi v. Baman Menon (15), TCar Din 
Singh v. Lachman Singh (16), Kasinatht Ayyar v. JJthumansa Bowihan (17), 
Bam Karain Sahoo v. Bandi Tershad (18), Sandhu Taraganar T. Mussain 
Sahih (3), and SheoKarainr. Kur Muhammad (19) referred to. 

And if 4he decree-holder has become the auction-purchaser he does not 
thereby lose his character of decree-holder so as to make any questions 
thereafter arising between himself and the judgment-debtor other than ques- 
tions between the parties to the suit in which the decree was passed. Mala- 
hit Tershad Singh v. Macnaghien (20), Viraragham v. Venhafa (21) and 
Mutfia V. A^pasami (13) referred to. 

The facts out of which this appeal arose were as follows : 

One Musammat Mohini obtained a decree for sale on a mort- 
gage against Shankar Lai. On November 16, 1894, the pro- 
perty was put up to sale and purchased by the decree-holder in 
the name of Bansidhar. On November 27, 1897, Musammat 
Mohni obtained the certificate of sale, and on September 20, 1900, 

(1) (1883) I. L. B., 9 CmIc., 603 (11) (1904) I. L. E., 26 AIL. 365, 

(2) (1887) 1. L. B., 14 Cilc., 644. (12) (1897) I. L. E., 19 AIL, 477. 

(3) (1904) I. L. E., 28 Mad., 87. (13) (1890) I. L. R., IS M id., 504. 

(4) (1892) I. L. E, 19 Gale., 683. (14) (1900) I. L. E., 27 Calc., 709.« 

(5) Weekly Botes, 1886, p. 45. (15) (1902 ) 1. 1. E., 26 Mad., 740. 

(6) Weekly Notes, 1893, p. 122. (16) (1900) I. L. R., 25 All., 343. 

(7) (1895) I. L. E., 18 AIL, 36. (17) (1901) I. L. R., 25 Mad., 529. 

(8) N-W. P., H. 0.' Rep., 1866, (18) (1904) I. L. B„ 31 Calc., 737. 

Misc. Ap., 6. 

(9) (1897) 1 C. W. N., 658. (19) (1907) I. L. B„ 30 AIL, 73. 

(10) (1901) 6 0. L. J., 749. (20) (1889) I. L. B., 16 Calc., 682. 

(21) (1882) I. L. R, 6 Mad., 217. 
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she made a gift of the property to the plaintiff, Mupamroat Bhag* 
wati. The judgment debtors* hovsever, remained in possession 
of the property, and in 1904, Musammat Bhagwati brought the 
present suit to recover posstssion from them. The defence to 
the suit was, amongst others, that section 244, Code of Civil Pro- 
cedure, barred the suit. The court of first instance (Munsif of 
Amroha) sustained this plea and dismissed the suit, and this 
decree was on appeal affirn^ed by the Subordinate Judge of Mo- 
radabad. The plaintiff thereupon appealed to the High Court. 

. Upon the appeal coming on for hearing before Stanley, 
0. Jv and Banerji, J., on May 16, 1908, it was referred to a 
Full Bench. 

Before the Full Bench : 

Munsiii Ookul Prasad, for the appellant. The question is 
whether the suit is barred by section 244 (c), Code of Civil Pro- 
cedure. There is no question of stay here. There are two essen- 
tial points to consider, (1) whether the question is betw^een fart* 
ies to the suit and (2) whether it is one relating to the execution, 
aatistactionor discharge of Even though the ques- 

tion may relate to execution, satisfaction or discharge, section 
244 will not apply if the question does not arise between the 
parties to suit, that is, the judgment- debtor or his represen- 
tatives on the one side, and the decree-holder or his representa- 
tives on the other. A question between two judgment-debtors 
inter se or a judgment-debtor and his representative, as is the 
case here, does nob come within the purview of this section. 
Raynor v. Mussoorie Bank ^ Limited {1), Oour Mohun Qouli 
Y. jDinonath Karmokar (2), Mag<inlal Muljiv. Doshi Mulji (3), 
Ram 8aran Pande y. Janhi Pande (4) and Bakhtawar Lai v. 
Baru Mai {5). 

Secondly, the decree was for sale ; after the sale had been 
carried out and confirmed the decree was fully executed, and it 
mattered nothing to the decree-holder whether the auction-pur- 
chaser got possession or not. The auction- f)ur<‘haser must come 
in under sections 318 and 3l9, Code of Civil Procedure, and it 
is well ^ettled that an order under any one of those sacti ns is 

(1885) I. L. R.. 7 All , 681, 686, (3 (1901) L L. R., 25 Bom., 631, 635. 

(2) (1897) 25C ilc., 49, 52. (4) (1895 I L. R., 18 AM., U06. 

(5) (1907) 4 A. L. J. R.. 492, 494. 
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not appealable. Narain Singh v. Pargash (1), Dhnnda Y^Durga^ 
(2), QhuLam Skabbir v. Pwarka, Prasad (3), Siddo Kunwar v, 
Banddhar (4), Luchmee Narain v. Bhairow Pershad (6), Bhimal 
Das V. Qanesha Koer (6) and Mahomed MosrafY, Habib Mia (7). 

Now a decree-holder who has purchased at auction occupies; 
in the eye of the law, the same po^^ition as an independent pur- 
chaser does. Mahahir Pershad Singh v. Maenaghten (&). 

The fact that the decree-holder has purchased is a mere 
accident. Sabhajit v. Sri Qopal (9). 

Article 138, schedule II, Indian Limitation Act, also favours 
the contention that a suit like the present is maintainable. If 
the law gives concurrent remedies, a person may elect to adopt 
the one he prefers. There is no bar to such a suit. 

- Kalian Singh y. Thakur Das (10), proceeds on two grounds, 
that the auction-purchaser is a representative of the judg- 
ment-debtor, and that, according to the Privy Council, section 
244 must be liberally construed. In this view the case does not 
affect the present question, as it is contended that the question 
must arise between the judgment-debtor or his representatives 
and the decree-holder or his representatives arrayed on opposite 
sides. In Prosunno Kumar Sanyal v. Kali Das Sanyal (11) it 
was admitted that the question related to the execution, discharge 
and satisfaction of the decree, and that it was sought to set 
. aside the sale on the ground of fraud. 

Delivery of possession is an extraneous incident of the sale, 
* The case of Madhusud/any, Oohinda Pria (12) is difficuh to 
reconcile with the later Cases of the same Court, eg*, in 1 C. W- N., 
658. Md in 6 C. L. J., 7l9. Kasinatha Ayyar y* Uthumansa 
Bowthan {lS}yW&s a case in which the terms of the decree in that 
particular case were in question and the decision must be taken 
as confined to the facts therein, as observed in Quinn y. Leathern 
(14). KaUayat v, iia.ma'U (15) was decided apparently on the 

(1) Weekly Notes, 1886, p. 45. (8) (1889) I. L. R., 16 Calc., 682, 692, 

(2» Weekly Notes. 1893. p. 122. (9) (1894) I. L. R., 17 All., 22^, 225, 

(3) (1895; I. L. R., 8 All., 36. (10) Weekly Notes, 1906, p 87. 

• (4) 19- h) I L. R., 23 All., 476, 477. (11) (1892 I. L. R., 19 Calc., 683. 

(5) (1866) N-W. P., H C. Rep, 1866, (12) (189.4) 1. L. R., 27 Calc., 34, 37. 

' Miac,, Ap,., ,..5 . , 

(6) (1847 1 C. W. N„ 658. (13) (IPOl) I. L. R., 25 Mid., 529. 

(7) (X904) 6 C. L. J., 749. (14; {1901? A. O., 495. 506, BerLord 

Halsbury, L. C. 

(16) (1902) I L. B., 26 Mad., 740, 
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principle of stare decisis, Sandhu Taraganar v. Sussain Sahib, 

(1), Manichha Odayan v. Rajagopal Pillai (2), Sheo Narain v. 
Nw Muhammad (3), and Bhani Mai v. MaJclchan Lai (4) 
are authorities to the contrary^ but it is submitted that the prin- 
ciple of these rulings is opposed to the accepted intrepretation of, 
and is not warranted by, thelanguage of section 244, which is 
very clear in itself . 

Mr. B, E* O^Conor, for the respondents. The tendency of all 
the courts, since the Privy Council has so held, has been to 
relegate such questions as have arisen 'in the present case to 
section 244 in order to ensure expeditious determination of 
them. The eases cited from the Madras reports only emphasize 
that view, and it is certainly in the interests of all parties, inas- 
much as determining such questions under section 244 means so 
much cheapness. It is submitted that the decree-holder by be- 
coming auction-purchaser does not lose his character of decree- 
holder — one cannot disembody the man. He remains decree- 
holder all the same. In the case of an independent auction- 
purchaser the distinction is that he has never been a party 
to the suit, but the decree-holder has been one all along up to 
the date of sale. There can be no valid reason why at the 
time of delivery of possession he should figure as somebody 
else. The auction-sale cannot be regarded as the point of cleavage. 

In the cases of Madhusudan v. Qobinda Pria (6) and Kesri 
Narain V. Ahul Hasan (6) application for delivery of possession 
has been regarded as an application for execution of the decree. * 

Again Moti Lai, v. Mahund Singh (7) holds that an applica- 
tion by a decree-holder to be put into possession of property he 
has purchased at auction is a ^^step in aid oiexecutionP It is sub- 
mitted that these cases go to show that the decree for sale is not 
complete until in accordance with it the purchaser is alsp put in 
possession. It is, therefore, submitted that when a decree-holder 
seeks to recover possession upon his failure to get it, his remedy 
is uuder section 244. The cases in I. L. R. 28 Mad, 87, and in 
L L. R., 30 Mad., 607, favour this contention. Article 138, soh. 

II, Limitation Act, regulates the period of limitation, and its 

(1) (1904) I. L. R., 28 Mad, 87. (4) 1908) 6 A. L. J. B.. 285. 

(2) (1907) X. L. R., 30 Mad., 607. (5) (1899* I. L. R., 27 Calc., 34, 37. 

(3) (1907) I. L. R., 30 All., 72. (6) (1904) I. L. R., 26 AIL, 365, 367, 

(7) (1897) Lili. R., 19 AIL, 477, 479/ 
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provision cannot control section 244 of the Code of Civil Proce- 
dure which regulates the remedies open to the decree-holder and 
the judgment-debtor. 

Qohul Prasad, in reply, referred to the observation of 
Stanley, 0. J., in Quhari Lai v. Madho JRam (1)^ as to the 
character of a purchaser at auction. 

Stanley, O.J. — The facts of this case as found by the lower 
appellate court are as follows In execution of a mortgage de- 
cree obtained by one Musammat Mohini against one Shankar Lai, 
the interest of the latter in certain property was sold and pur- 
chased in the name of the defendant Bansidhar as a benamidar 
for the decree-holder Musammat Mohini. On the 27th of No- 
vember 1897 the sale certificate was issued to Musammat Mohini 
and she by a tamlihnama, dated the 20th of September 1900, 
transferred her interest to her daughter-in-law, the plaintiff Mu- 
sammat Bhagwati. Bansidhar, the nominal purchaser, purported 
to resell the property to the defendant Ganga on the 27th of 
July 1897, and Ganga purported again to sell it to Musammat 
Mohini, but these last-mentioned sales may he left out of consi- 
deration as it is admitted by both Bansidhar and Ganga that 
Musammat Mohini was the real purchaser. The representatives 
of the mortgagor were in possession of the property at the date of 
the sale and they or their transferees have remained in such 
possession up to the present time. The suit out of which this 
appeal has arisen was instituted on the 1st of September 1904, 
that is, about seven years after the date of the sale, for the 
recovery of possession of portion of the property, the subject-^ 
matter of the sale. Both the lower courts have held that the suit 
is barred by the provisions of section 244 of rhe Code of Civil 
Procedure. 

In consequence of the conflict of authority in this Court on the 
question involved in the case, this appeal has been laid before a 
Full Bench. Section 244 prescribes that all questions arising 
between the parties to a suit, or their representatives, relating to 
the execution, discharge or satisfaction of a decree, shall be deter- 
mined by the court executing the decree, andnot aby separate suit. 
Two questions must be answered in the affirmative before we can 
(1) (1904.) I. L. Bi> 26 All, 447, 4^^^^ 
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hold that section 244 applies to this case, namely (1) is a mort- 
gagee, who in a suit for sale upon his naortgage applies to the 
court for and obtains leave to bid and buys the mortgaged pro- 
perty, amenable to the provisions of section 244, and (2) is the 
plaintiff a representative of the decree-holder Musammat 
Mohini within the meaning of the expression ^representatives^ as 
used in the section? 

To take the first question, the argument in support of a nega- 
tive answer to it was that as auction- purchaser the decree-holder 
Musammat Mohini occupied a different character from that of 
decree-holder, and that qvjd purchaser she was not a party to the 
suit, and therefore no question touching the execution of the 
decree arose between the parties to the suit or their representa- 
tives. It is said that it was a mere accident that the decree- 
holder became the purchaser and that she must be held to 
occupy the position of a purchaser who had no connection what- 
ever with the suit. It was further contended that the proceed- 
ings in the suit determined so soon as the sale was confirmed 
and that delivery of possession was outside and beyond the scope 
of the suit, and therefore it was not open to the plaintiff 
to apply for possession in the execution department and further 
that in any case the plaintiff was entitled to maintain a separ- 
ate suit for possession. 

I fail to see how the purchase by a decree-holder mortgagea 
of the mortgaged property can be properly described as an acci- 
dent. In no way, as it appears to me, can a purchase of the 
kind be regarded as a mere accident. In the first pjace a 
mortgagee decree-holder is not permitted to bid at a sale held 
in execution of his own decree save with the leave of the Court, 
The obtaining of such leave is a deliberate act on his part* 
Then again the making of the highest bid is a deliberate act, 
tod in no true sense, therefore, can a purchase of the kind made 
by a mt>rtgagee be regarded as accidental. The observatioti 
of LoEo Watson in ilfa/iaSi-r Perskad Singh Y , Macnaghten 
(l)i that leave to bid puts an eud to the disability of the mort- 
gagee and puts him in the same position as any independent 
purchaser ^ ^ is relied on as establishing a dual character in « 
<1) (1889) I, L. fei, 16 Gate., ,682* 
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decree-holder purchaser according to which he may for one 
purpose lay aside his legal obligations as a party to the suit 
while he retains his rights and privileges in other respects. 
I do not thiuk that Loed Watson intended to lay down any 
such proposition. What I understand by his language is simply 
this, that the rule which forbids a mortgagee decree-holder to 
purchase has no force if permission to bid be given to him by 
the Court, and that when the grant of permission to bid has been 
given, such mortgagee is no longer under disability to purchase, 
but qud the right to purchase is on the same footing as strangers 
to the suit who may be bidders at the sale. 

It was suggested during the argument that a mortgagee 
who purchases at a sale held in execution of his own decree, 
occupies a dual character, such as that which is held by an exe- 
cutor or trustee, and that as purchaser he is not also decree- 
holder and so cannot be regarded as a party to the suit so as 
to be bound by the provisions of section 244; that, in other 
.words, a question arising between him and the mortgagor 
judgment-debtor in regard to delivery of possession is not a 
question arising between the parties to the suit within the mean- 
ing of the section. The argument appears to be, that when a 
sale to a decree-holder mortgagee has been confirmed the decree- 
holder entirely drops the character of decree-holder and assumes 
. that of purchaser and that any question touching the delivery of 
^ possession of the purchased property is not a question between 
the decree-holder and the mortgagor in possession but is a 
question between the purchaser only, independently of the 
character of decree-holder and the mortgagor. The recognition 
of such a dual personality in a decree-holder purchaser would be, 
I think, to introduce a strange and novel legal fiction into our 
jurisprudence. It has be'en said, and rightly said, that an exe- 
cutor, who is sued as such only, cannot in his personal capacity 
be prejudiced by any decree which may be passed in the suit. 
In personally bound he must be sued in 

his personal as well as in his represen tath e capacity. There 
is, however, in my opinion no analogy between the two cases. 
An executor not merely claims title from a deceased person, 
but he represents the deceased person, If he insfcitute a suit in 
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respect of the estate of the deceased, he dees so not presumably 
for his own benefit but for the benefit of the estate of the de- 
ceased. If he be sued as an executor only he is sued as repre- 
senting the deceased. On the contrary, in the case of a decree- 
holder he sues on his own behalf and for his own benefit. If 
he get leave to bid and buys the mortgaged property, he does 
so on his own account and in his own interest alone. I am un- 
able therefore to see how the character of the decree-holder, can 
be split up into two distinct characters so as to enable him to 
override the provisions of section 244. By becoming a purchaser 
he does not cease to be a party to the suit and as such to be 
bound by any order which may be passed therein. The inten- 
tion of the Legislature in passing the enactment in question 
was, as it seems to me, to prevent any question which could be 
disposed of in execution becoming the cause of fresh litigation 
— see Viraraghava v. Venhata (1) and Miottia v. Appasami 
( 2 ). 

But we have further to see whether the obtaining of pos- 
session by a mortgagee decree-holder, who purchases at a sale 
in execution of his own decree, is a proceeding in execution 
within the meaning of section 244. The mortgagees were 
at the time of the sale, and are stil-, in possession of the 
mortgaged property. Is a mortgagee decree-holder who buys 
the mortgaged property bound to apply to the Court for 
delivery of possession within the period prescribed for such 
step, that is three years, or is he entitled to remain qui- 
escent for a period less than twelve years by a day and then 
institute a suit for possession ? A sale of property is not 
complete until the vendor has delivered to the purchaser such 
possession as he is able to give. One of the liabilities of 
the seller is to give to the buyer on being so required 
such possession of the property as its nature admits (section 
55 of the Transfer of Property Act, 1882). Delivery of poss- 
ession was necessary in this case to render the sale ordered 
by the Court final and complete, and was therefore, I think, a 
step in aid of execution. It is said that upon the confirmation 
of the sale there was nothing more to he done by the Court, 
(1) (1882)1. L. B., 5Maa.,2ir. (2) (1890) I L. B., 13 
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but I am unable to accede to this proposition. The delivery oi 
possession is undoubtedly to my mind a step in aid of execation. 
This was so held in the case of Moti Lai v, Makund Singh (1). 
In that case Edge, 0,J., and Elaib, J., in their judgment 
observed : — A proceeding in execution cannot be said to be 
completed (at least so far as the decree-holder is concerned) 
in a case of sale until he has obtained the proceeds and bene- 
fit of the sale held in execation of his decree. Consequently 
it appears to us that an application to be paid out of Court the 
proceeds of such sale must be considered as the taking of a 
step in aid of the execution of the decree. ” And further 
on : — The execution of his (the decree-holder’s) decree cannot 
he said to be satisfied until in the one case he has received the 
purchase money paid into courts and in the other case until 
he be put into possession of the property of his judgment- 
debtor which he has purchased and which represents money. 
This ruling was ‘followed in the case of MuUia v. Appasamif 
which I have already cited. In that case a decree-holder pur- 
chaser applied under section 318 of the Code of Civil Procedure 
for delivery of the property purchased by him, which was in the 
occupancy of the judgment-debtor. The judgment- debtor set up 
an agreement between him and the applicanfe in bar of the appli- 
cation. Muttusami Ayyar, J., in the course of his judgment 
observed : — When the purchaser is also the decree-holder, the 
question whether there was a just cause for the obstruction 
caused by the judgment-debtor, is also one relating to the execu- 
tion 0^ the decree between the parties to it within the meaning of 
section 2^4. ’’ In Sariatoolla MollaY. Raj Kv^mar Roy (2). 
Macleax, 0. J., and Baxerji, J., held that an application by a 
decree-holder to be put into possession of property which he had 
purchased under execution proceedings is an application in aid 
of execution within the meaning of sub-section (4) of article 
179 of schedule II to the Limitation Act. The ruling of this 
Court in the case of Moti Lai v. Makund Singh was approved of. 
In the case of Kattayat Pathumayi y, Raman Menon (3), a 
decree-holder became purchaser of immovable property which 
was sold in execution of his decree. He applied under section 

(1) (1897) I. L. B., 19 All., 477- (2) (1900) IvL. B., 27 Calc., 709* 

(3) (1902) L|L. R.,i26 Mad., 740. 
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818 of the Code of Civil Procedure for delivery of possession of 
the property purchased, but his application was rejected as barred 
by limitation, having been made more than three years after the 
confirmation of the sale. He then brought a suit to recover 
possession of the land from the judgment-debtor. It was held, 
following several other decisions of the Madras and Calcutta 
High Courts that the proceedings taken by the purchaser to 
obtain poss.ession of the property purchased related to the execu- 
tion, discharge or satisfaction of the decree wdthinthe meaning of 
section 244, and the suit was therefore dismissed. I do not 
think it necessary to cite further authorities for this proposition. 

It is supported by the rulings in the following cases : — Har 
Din Singh v. Lachman Singh (1), Kasinatha Ayyar v. Uthu- 
mansa Mowthan (2), Bam Namin Sahoo v. Bandi Per shad (3), 
Sandhn Taraganar v. Hussain Sahib (4), Sheo Narain v. Nur 
Muhammad (5). 

According to my view, when a Court has passed a decree for 
sale in a mortgage suit the proceedings are not at an end when 
the sale to the decree-holder who has obtained liberty to bid has 
been confirmed and a certificate of sale granted* In such a case, 
if the mortgagor is in possession, it is the right of the purchaser 
to ask for aud the duty of the Court to grant an order for deli- 
very of possession to him. Until such possession has been given 
the decree cannot be said to have been executed or satisfied. 

In England any party to an action in which a sale has been ^ 
directed who is in possession of the estate may be ordered by 
the court to deliver up such possession to the purchaser and the 
court will enforce such delivery of possession by a writ-* of pos- 
session : Order 51, Eule 1, Rules of the Supreme Court. Sec- 
tion 318 of the Code of Civil Procedure similarly provides that 
when property sold is in the occupation of the judgment-debtor 
and a certificate has been granted under section 316, the Court 
shall on application by the purchaser order delivery to him of the 
purchased property. Here the decree-holder made the purchase 
in order to satisfy her debt, and so long as the laud remains in the 
possession of the mortgagors the debt to the extent of the price 

(1) (1900) L L. R., 25 All., 343. (3) (1904) L L. R., 31 Calc., 737. 

(2) (1901) I. L. E., 25:Mad., 629. (4) (1904) I L. R., 28 Mad., 87, 

(5) (1907) L Ii. B., 80 All., 72. 
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cannot be said to have been satisfied. The fallacy of the argu- 

ment advanced on behalf of the appellants lies as it appears to me Bhawati 

in the assumption that on the grant of the certificate of sale the baijwaei 

decree was completely executed and satisfied. The decree 

was not, I think, satisfied so long as possesssion was withheld by stmhy, C.J. 

the mortgagors from the decree-holder. I may point out that 

when a decree in a mortgage suit is not wholly satisfied by the 

proceeds of a sale, proceedings in the suit must be continued 

if the decree is to be wholly satisfied. * 

During the argument a suggestion was thrown out that article 
1S8 of schedule II to the Limitation Act supported the appellant’s 
contention. This article allows a period of 12 years to a pur- 
chaser of land in execution of a decree within which to bring a suit 
for possession of the purchased property when, as here, the judg- 
ment-debtor was in possession at the date of the sale. This 
article, it was suggested, was inconsistent with the view expressed 
in the case of Slieo Narain v. Nut MuhaTfimad. It seems to 
me that it in no way supports the appellanb^s contention. A ' 
general provision of the kind cannot override the special pro- 
visions of section 244. The article in question maybe applicable 
to the case of a purchaser who was a stranger to the suit in which 
a decree for sale is passed, and who, not being a party to the suit, 
is not entitled to take proceedings under section 244, but it can 
in no way, I think, be regarded as controlling the operation of 
section 244. The conclusion at which I have arrived therefore is 
that if a mortgagee decree-holder obtain leave to bid at a sale 
held in execution of his own decree and becomes the purchaser, 
he must.obtain possession from the mortgagor in possession in the 
execution department and not by an independent suit. 

My brother Baeerji rightly observed in the case of Ouhari 
Lai V. Madho Ram (1) that the trend of recent decisions, both 
of the Privy Council and of the Courts inthisbountry is in favour 
of placing on section 244 as wide an interpretation as is compa- 
tible with its provisions, so that questions which may be deter- 
mined by the court executing a decree should not be made the 
subject of a separate suit. To hold contrary to the view 
which I have expressed would be not merely to narrow the 
(1) (1904) I. L. E., 26 All, 447, 463, 
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interpretation to be placed on that section but also to overrule a 
decision of a Division Bench of this Court and of a Division Bench 
of the Calcutta Hign Court and several decisions of the Madras 
High Court, as well as the ruling in Moti Lai v. MaJcund Singh 
and the rulings which follow it. On the principle of stare 
decisis^ even if there be any doubt as to the propriety of those 
decisions^ I should hesitate to unsettle the law on the question 
decided by them. 

This brings me to the remaining question in the appeal. The 
plaintiff in this case is not a decree-holder but a donee from the 
decree-holder. Is she a representative of the decree-holder within 
the meaning of section 244 ? I have little or no doubt that she is. 
Ithas been held^ and I think rightly, that the assignee of a decree- 
holder purchaser at an auction sale is a representative within the 
meaning of that expression in section 244. Sandhu Taraganar 
V. Hussain Sahib (1; ; also Dwar BuJcsh Sirhar v. Fatih Jali 
(2), I see no reason for placing a donee of a decree-holder in 
a higher position than an assignee for value. The word 
representatives appears to me to include a party who by 
assignment or gift succeeds to the rights of the decree-holder 
after decree. 

I wmuld therefore answer the second question in the affirm- 
ative and would for the reasons which I have given dismiss the 
appeal. 

Knox, — The facts found in the appeal are as follows :— 

Musammat Mohini as plaintiff obtained a decree for the sale 
of certain property. In execution of that decree she brought 
the property to sale and it was purchased by one Bansidhar on 
the 16th of November 1894. Bansidhar professed to sell the 
property under a sale^deed dated the 30th of November 1894, 
to one Gangadhar. Gangadhar professed to sell it to Musammat 
Mohini the plaintiff. The real purchaser, however, was Musam- 
mat Mohini, the decree-holder, and she, on the 27fchof November 
1897, applied for and obtained the sale certificate. Musammat 
Mohini, on the 20bh of September 1900, executed a famlihnama 
whereby she transferred this property to Musammat Bhagwati, 
the present plaintiff, 

(1) (1904) I. Ii. B., 28 Mad., 87. (2) (1898) L B. B., 20 Calc., m. 
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Musammat Bhagwati, on trying to obtain possession of the 
Xoroperty conveyed to her, found herself opposed by Banwari 
Lai, sou of Shankar Lai, who was judgment-debtor in the decree 
obtained by Mnsammat Mohink in pursuance of which, as already 
stated, a portion of the house was brought to sale and purchased 
by Mnsammat Mohini, She accordingly instituted an ordinary 
suit for dispossession of Shankar Lai and other persons, who, she 
alleged, were in collusion with him in refusing to deliver posses- 
sion. All the defendants, except certain pro formd defendants, 
put forward as an answer to the plaintiflp^s claim, that she was a 
representative of the decree-holder and that as she did not obtain 
possession of the property purchased within three years, s^he was 
not entitled to file the suit and that section 244 of the Code 
of Civil Procedure operated as a bar. The court of first instance 
holding that the suit was barred by section 244, dismissed it. 
The lower appellate court, also taking the same view, held that 
the suit was barred. 

Section 244 lays down that questions arising between the 
parties to the suit in which the decree was passed or their 
representatives, and relating to the execution, discharge or 
satisfaction of the decree or to the stay of execution thereof 
shall be determined by order of the court executing a decree 
and not by separate suit. 

It has been held by a Full Bench of this Court, GuUari Lai 
V. Madho Bam (1) following a Full Bench judgment of the 
* Calcutta High Court, IsJian Ohunder Sirhar v. Beni Madhub 
Birhar (2), that the term ^^representative^^ as used in section 244 
of the tbde of Civil Procedure does not mean only the legal 
representative of a judgment-debtor, ix. his heir, executor or 
administrator, but that it means his representative in interest, 
and includes a purchaser of his interest who, so far as such 
interest is concerned, is bound by the decree. In this case my 
brother Banerji held, and I think rightly, that every pur- 
chaser of the judgment-debtor^s interest, who is bound by the 
decree, is a representative of the judgment- debtor within the 
meaning of the section, whether he is a purchaser under a 
private sale from the j adgment-d ebtor or a purchaser at a 

(1) (X904.)I,Ii.B.,26AH., 447. 
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compulsory sale, held iu execution of a decree obtained against 
the judgment-debtor. He could see no distinction in principle 
between the case of a purchaser at a private sale and that of 
an auction-purchaser provided that the decree in execution 
could be enforced against him. 

By a similar process of reasoning it appears to me that 
a donee from a decree-holder, if he, should the necessity arise, 
can enforce the decree in the execution sale^ should be held to 
fall within the category of representatives of a decree-holder 
for the purpose of section 244 of the Code. 

The object of that section, it appears to me, was to provide 
for tbe speedy determination of any question between the 
decree-holder and the judgment-debtor, should any still be 
left at such a late stage of the litigation between them. A 
decree-holder who has fought out his case, won his decree and 
carried it possibly into several courts of appeal and who elects 
to buy the property of his judgment-debtor which he has put 
up to auction, ought to be in a position to know all that need 
be known about the property. He had ample means in the 
suit and under tbe procedure which regulates execution to 
find out all that need be known. It is to the interest of all 
that the litigation should be put to an end. Section 244 
places the representative in the same position as the decree- 
holder, and I see no advantage in prolonging the strife by 
giving the decree* holder who has become purchaser a second 
capacity. 

The learned Chief Justice has gone very fully into the 
remaining questions raised in the appeal and I do .not see 
that I can with advantage add any thing to what he has 
said upon, these points beyond saying that I agree with what 
has been said upon them. 

Agreeing with' the learned Chief Justice, I w^ould dismiss 
this appeal. 

Baherji, J. — ^The question raised in this appeal is whether 
a suit by an auction -purchaser or his representative against 
the judgment-debtor or his representative for possession of 
the property sold is barred by the provisions of section 244 
of the Code of Civil Procedure. 
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The facts are these ; One Musammat Mohini obtained^ on 
the 12th of March 1891^ a decree for the sale of certain hypo- 
thecated property against Shankar Lal^ the father of the first 
defendant. In execution of that decree she caused the pro- 
perty, which consisted of a house and lands, to be sold by auc- 
tion on the 10th of November 1894 and purchased it herself 
in the name of one Bansidhar. The proceeds of the sale were 
sufficient to satisfy the decree in full. Bansidhar sold the pro- 
perty to Gangadhar, the son of Mohini, and Gangadhar sold it 
to Mohini, who obtained a certificate of sale on the 27th of 
November 1897. Subsequently, on the 20th of September 
1900, she made a gift of the property to her daughter-in-law, 
the xdaintiff. £s possession was withheld from the plaintiff 
she brought the present suit against the legal representatives 
of the judgment-debtor on the 1st of September 1904. The 
property claimed being a share of a house and land, other 
co-sharers in it were made defendants pro formd. The main 
defence to the suit was that it was barred by the provisions 
of section 244 of the Code of Civil Procedure and that the 
plaintiff^s remedy was an application for possession under sec- 
tion 318 of the Code. This contention prevailed in the court 
of first instance, which dismissed the suit. The decree of that 
court having been affirmed by the lower appellate court, the 
present appeal has been preferred by the plaintiff. It is urged 
on her behalf that section 244 is no bar to the suit and that she 
had no remedy under that 'section. 

There cannot be any doubt that tbe purchaser of immov- 
able property at an execution sale which has been confirmed 
is entitled to obtain possession of the property. If it is in the 
occupancy of the judgment-debtor or his tenants, the auction 
purchaser may apply for delivery of possession under section 
318 or section 319, as the case may be. Is a question which 
arises under either of those sections a question which may be 
determined under section 244? If it is so, no separate suit 
will lie. The only clause of that section which can be appli- 
cablelis clause (c). In order that clause (c) may apply two 
conditions are essential: first, that the question arises between 
the parties to the suit in which the decree was passed or 
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their representatives; and second, that it is .a question relating 
to the execution, discharge^ or satisfaction of the decree. As 
regards the first condition it is manifest that the parties must 
he arrayed as decree-holder or his representative on the one 
side and judgment-debtor or his representative on the other. 
Any question arising between the decree-holder and his re- 
preseotative or between the judgment-debtor and his represen- 
tative is clearly not a q^^tion within the purview of section 
244. This has been held so repeatedly that I deem it unneces- 
sary to cite authorities. I may refer, however^ to the cases 
of Raynor v. The Mnssoorie Banh Limited (1); Magan- 
lal'v. Doshi Mulji (2), in which it was held that a dispute 
between the judgment-debtor and his own representative is 
not a question which may be determined under section 244 ; 
and OouT Mohun v. Dinanath (3), in which the Calcutta 
High Court held that the section, does not apply when a 
question arises as to the execution of a decree between two 
persons each of whom claims to be the representative of the 
decree-holder. 

It was held by a Full Bench of this Court in Qulmri Lai 
V. Madho Ram (4) that an auction-purchaser of the in- 
terests of the judgment-debtor, who is bound by the decree, 
is his legal representative within the meaning of section 244. 
Therefore, when a question arises between the judgment- 
debtor and the auction-purchaser of his nterests it is a question 
between the judgment-debtor and his representative and is 
consequently not a question which may be determined^ under 
that section. The basis of the decision in Kalian Singh v. 
Thahvt/r Das (5), namely, that the auction-purchaser being the 
representative of the judgment-debtor, section 244 applies 
cannot in my humble judgment he held to be sound. It is 
contended that the fact of the decree-holder being the auction-* 
purchaser makes a difference and that when such a purchaser 
applies for delivery of possession the question is one between 
the parties to the suit. I am unable to accede to this conten- 
tion. The decree-holder as such is not entitled to possession, as 

(1) (1886) L L. R., 7 All,, 681. (3) (1896) L L. R., 26 Calc., 49. 

(2) (1901) L L. R., 25 Bom.. 631. (4) (1904) I. L. R., 26 All., 447. 

(6) 3 A. L. J. R., S. C., Weekly ,lS[otes, X906,-p. 87, 
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the decree does Bot award possession. It is only in his 
capacity as aaction-purchaser that he can apply for and obtain 
pos'ession. In this respect his position is no better and 
shot! Id be no worse than that of any other purchaser. The 
fact that the decree-holder has purchased the property is, as 
observed in the JFull Bench case of Sabhajit v. Sri Qopal 
(1), a pure accident. Although the same person may . be the 
decree-holder and the auction-purchaser, he fills two different 
capacities, and it is in the latter capacity only that he can obtain 
possession. It was held by their Lordships of the Privy Council 
in Mahabir Pershad Singh v. Mamaghten (2) that a mort- 
gagee decree-holder who purchases the mortgaged property at 
auction with the leave of the court is in the same position as any 
independent purchaser, and sections 318 and 319 of the Code 
of Civil Procedure make no distinction between a decree-holder 
auction-purchaser and any other auction-purchaser. I may 
also refer to article 138 of the second schedule to the Limitation 
Act; under which a suit may be brought by an auction-purchaser 
for recovery of possession within twelve years from the date of 
the auction sale. In that article no distinction is made between 
different classes of auction-purchasers. I fail to appreciate the 
reason for holding that if the decree-holder happens to. purchase 
at an auction sale he has a shorter period of limitation for obtain- 
ing possession than any other purchaser. In my judgment all 
auction-purchasers, whether they are decree-holders or not, and 
whether they purchased under a mortgage decree or under a 
simple decree for money, are in the same position as regards 
recovery of possession of the property purchased by them and 
that it is only in their capacity as auction-purchasers that they 
can obtain possession. The question, therefore, which arises under 
section 318 or 319 of the Code of Civil Procedure is not a ques- 
tion between the parties to the suit or their representatives and 
cannot be determined under section 244. In the present case 
the plaintiff cannpt at all be regarded as the decree-holder. The 
decree itself was never assigned to her. It was the property 
sold by auction which was transferred to her by gift by the 
auction-purchaser. Under that transfer she acquired no interest 
(1 J (1894) L L. R., 17 (2) (1889) LL,R.,l6 i}alc., 68f, 
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in the decree itself and in no sense can it be said that she is 
the holder of the decree or the representative in interest of the 
decree-holder gud the decree. Even^ therefore, if it be assumed 
that a distinction exists between the case of a decree-holder prfr- 
chaser and any other purchaser (though in pay judgment no such 
distinction exists) that distinction cannot be held to apply in 
the present suit. 

I am further of opinion that a question between the auction- 
purchaser or his representative and the judgment-debtor or his 
representative relating to delivery of possession is not a question 
relating to the execution, discharge or satisfaction of the decree 
within the meaning of section 244, clause (c). Upon the judgment- 
debtor’s property being sold and the amount due under the 
decree being realized the decree is fully executed, discharged and 
satisfied, and no question relating to the execution, discharge or 
satisfaction of the decree remains to be determined. Whether or. 
not the auction purchaser obtains possession of the property sold 
is wholly immaterial for the purposes of the decree and does not 
in any way affect it. If the decree-holder purchases the property 
but does not obtain possession, that circumstance would not 
entitle him to take out execution of the decree, which has already 
been satisfied. So long as the sale subsists he cannot claim a 
refund of the purchase money or ask for execution of the decree to 
the extent of the amount of the purchase money. It is only when 
an auction sale has been set aside under section 310A, 312 or 313, 
that the purchaser may under section 315 obtain a refund, but he ^ 
is not entitled to a refund if he fails to obtain possession of the 
property sold. In this respect also the position of the decree- 
holder purchaser is not different from that of any other purchaser. 

It is said that an auction sale is not complete until possession has 
been delivered to the auction-purchaser. I see no warrant in the 
Code of Civil Procedure for such a view. Under section 314 a 
sale becomes absolute as soon as it is confirmed, and under 
section 316 the property vests in the purchaser from the date 
of confirmation of sale. The purchaser may, no doubt, obtain 
delivery of possession by an application under section 318 or 
319, but the validity of the sale or the completion of it does not 
depend on his obtaining possession, I am also unable to hold 
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that if the- decree-holder happens to he the auction-purchaser 
V the property purchased by him may be regarded as the pro- 
ceeds of the sale or the fruits of the decree. The proceeds of the 
sate consist of the^ purchase money for which the property was 
' sold and it is the amount of this purchase money which the 
decree-holder obtains as the fruits of the decree. If he pur- 
chases the property he does not get it as an equivalent of the 
amount of his decree but he has to pay the purchase money, 
and he may do so, either in cash or by setting it off against the 
amount of his decree. In the present ease the property was 
sold for Es. 400, whereas' the amount of the decree was Rs. 87 
only* The purchaser had to pay the purchase money in cash 
and she got the property, not in lieu of the amount of her 
decree but for a much larger suqi. The purchase of the pro- 
perty can, therefore, in no sense be regarded as acquisition of 
the fruits of the decree, and failure to obifein possession of 
the property cannot affect the decree itself. Even if the 
decree be one for sale upon a mortgage, and a sale takes 
place in pursuance of it, delivery of possession to the purchaser 
is not made under the decree. Section 83 of the Transfer of 
Property Act, which lays down what a decree for sale should 
provide, does not direct that possession should be delivered to 
the purchaser. So far, therefore, as the purAaser is concerned 
i. ' he does not obtain possession by virtue of tne decree and the 
^ question of delivery of possession to him is not one relating to 
the execution, discharge or satisfaction of the decree. That the 
Legialature intended that a purchaser at auction sale may obtain 
possession by means of a suit is manifest from article 138 of 
schedule II of the Limitation Act, to which I have already re- 
ferred, That article makes no distinction between the case of 
a decree-holder purchaser and that of any other purchaser. I can 
find no legitimate reason for holding that if a decree-holder 
happens to purchase the judgment-debtor ^s property he should he 
in a worse position than any other purchaser, I am, therefore, of 
opinion that a decree-holder auction-purchaser, like any other 
auction-purchaser, is entitled to claim possession, not only by an 
application under section 318 or section 319, but also by suit; 
that he has alternative remedies, one of the remedies being a 
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summary application for possession, and that section 244 is not 
a bar to such a suit and does not apply to such an application. 

The course of rulings in this Court has, until recently, been 
to the eflfect that there is no appeal from an order under sec- 
tion 318 and that such an order is not one under section 244, 
In Narain Singh v. Pargash (1), Dhunda v. Bibvga (2), 
Gliulam Shahbir v. Dwarha Prasad (3) and Bahoo Luchnee 
Narain v. Bahoo Bhairow Per shad (4) it was held that no 
appeal lies from an order for delivery of possession to an auction 
purchaser. The same view was taken by the Calcutta High 
Court in Bhimal Das v. Ganesha Koer (6) and Mahomed Mosraf 
V. Hahih Mia (6). The contrary opinion was expressed in this 
Court in Kalian Singh v. Thalcur Das (7), to which I have al- 
ready referred. That was a very unfortunate case. The plain- 
tiff as purchaser at an auction sale held in execution of a mort- 
gage decree applied for delivery of possession under section 318. 
The court of first instance rejected his application as time-barred. 
On appeal the District Judge held that the application was not 
beyond time. From his decision an appeal was preferred to the 
High Court, being First Appeal from Order No. 50 of 1898. 
The High Court held on 6tli August 1898 that no appeal lay to 
the District Judge and restored the order of the court of first 
instance. Thereupon the auction-purchaser brought a suit for 
possession and obtained a decree in the courts below. The High 
Court on appeal held that the suit was not maintainable and was 
barred by the provisions of section 244 of the Code of Civil 
Procedure. The reason for this decision was, as I have pointed 
out above, that, according to the decision of the Full Bench in 
Gvlzari Lai v. Madho Bam (8), the auction-purchaser was 
the representative of the judgment-debtor within the meaning 
of section 244 and that the aforesaid section was therefore 
applicable. The learned Judges, as it appears to me, omitted to 
give effect to the c msideration that the auction-pui’cha-er being 
the representative of the judgment-debtor the question was one 

(1) WeeT^ly Notes, 1886, p. 45. (5) (1897) 1 C. W. N., 658. 

(2) Weekly Notes, 1893, p 122. (6) l9G4j 6 C. L. 3 , 749. 

(3) (1896) I. L.K.. 18 All.. 36. (7) 3 A. L J. R., 234;S. C., Weekly 

Notes. 1906, p 87. 

(4) X •‘V. IX. H.C. Rop„ 1866, (8) (1904^ 1. L, K., 26 AIL, 447. 

Ap.| 5. 
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between the judgment-debtor and his representative and did not 
therefore come within the purview of section 244, With great 
deference, therefore, I am unable to follow this ruling. The 
same view was held by the same learned Judges in Sheo Nwain 
V. Nut Muhammad (1) reversing the decision of my brother 
Aikmak in that case, reported in L L. E., 29 AIL 486. The 
case of Kalian Singh v. Thahur Das was referred to and follow- 
ed, and reference was also made to two recent decisions of the 
High Courts at Calcutta and Madras and to the decision of their 
Lordships of the Privy Council in Frosunno Kumar Sanyal y, 
Kali Das Sanyal (2). The case in the Calcutta High Court 
which was referred to is that of Madhusudan Das v. Qobind 
Pria Ghowdhurani {3)^ hut that case is irreconcilable with the 
decision of the same Court in the earlier cases of Seru Mohun 
Baniay. Bhagohan Din Pandey (4) and Kishori Mohun Roy 
Ghowdhry v. Ghunder Nath Pal (5) anl was not followed in 
the recent case of Mahomed Mosraf v. Habib Mia (6). In the 
case last mentioned the purchaser was the decree-holder and the 
assignee from him applied for possession under section 318. It was 
held by Brett and Mookerjee, JJ., that section 244 did not 
apply and no appeal lay. The case of Madhusudan Das v. 
Qobind Pria Ghowdhurani (7) was referred to but was not 
followed. I may observe that the learned Judges who decided the 
case of Madhusudan Das v. Qobind Pria Ghowdhurani them- 
selves felt some difficulty in holding that the question related to the 
execution, discharge or satisfaction of the decree and they did not 
refer to the earlier rulings on the point. In Kattayat Pathumayi 
r^BamamMenon (8), the other case referred to, the learned Judges 
(Benson and Bhashyam Ay YAHGAE, JJ.,) doubted the correct- 
ness of the view they were adopting, but felt themselves bound 
by previous rulings on the point. The same was the case with 
Sandhujv. Husain (9). In that case the learned Chief Justice 
(Sir Arnold White) expressed the opinion that the question 
could not be regarded as one relating to the execution of the 
decree. These cases, therefore, so far from supporting the con- 
tention of the respondents, are again^-t them. As for the deoisioR 

(1) (ig07)I. L.R., 30 A3I,72. (6) (1887) I L. R , 14 Calc., 644. 

(2) (1892 I. L B., 19 Calc., 683, (6) Cl904> 6 €. L. J., 749. 

(3) (1899) L L. E , 27 Chle., 84. -,7) {i>99) I. L. h., 27 O.lc., 34. 

(4) (1883) I* L. R.. If C * Ic., 602. (8) (Ui<»2) 1. L. R., 26 740, 

(9) (1904) 1. D. IV 2^ Mad., 87, ' 
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of the Privy Council in Prosurbno Kumar Sanyal v. Kali Daa 
Sanyal (1 that was a case in which the judgment-debtor sued 
to set aside a sale on the ground of fraud, the defendant being 
the decree-holder. It was conceded by counsel that the question 
was one under section 244 and their Lordships held that it was 
so. They do not lay down any general rule, but only express 
approbation of the fact that the courts in India have not placed 
a narrow interpretation on the provisions of section 244. That 
ruling does not, in my judgment, justify the application of those 
provisions to cases which do not fall within their scope and pur- 
view. The only other cases to which the learned counsel for the 
respondent has referred are Kesri Narain v. Abul Hasan (2), 
in which my brother Knox expressed the opinion that an appli- 
cation under section 318 is an application for execution and Moti 
Lai V. Malmnd Singh (3), in which an application for delivery 
of possession was held to be an application to take a step in aid 
of execution. For the reasons I have already stated I am unable 
to agree with those decisions. 

In my judgment the plaintiff^s suit is not barred by the pro- 
visions of section 244 of the Code of Civil Procedure. I would, 
therefore, allow the appeal and setting aside the decree of the 
lower appellate court, remand the case to that court for trial of 
the other questions which arise in the case. 

Aikman, J. — The question for decision by this Pull Bench 
is whether a decree-holder who has purchased property at a sale 
in execution of a decree for money or the assignee of such a 
decree-holder can ]]maintain"a suit against the judgment-debtor 
or his representative for possession of the property, or ^whether 
such a suit is barred by the provisions of section 244 of the Code 
of Civil Procedure. 

There is no doubt that a purchaser of property sold in execu- 
tion of a decree for money, whether he be the decree-holder 
himself or an outsider, can, after he has got a certificate under 
section 316 of the Code, apply to the Court under section 318 to 
be put in possession. If for some reason he fails to get posses- 
sion in this way within three years from the date or grant of the 
certificate, there is equally little doubt that a purchaser, other 

(1) (1892) I. L. E., 19 Calc., 683. (2) (1904) I. L. B., 26 All., 

. (3) -(1897) I, L, B., 19 AIL, 477, 
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than the deoree-holder, is allowed a period of twelve years under 
article 137 or 138 of the Limitation Act within which he may 
bring a regular suit for possession of the property he has bought. 
I would remark in the first place that there is nothing in the 
language of these articles which would render them inapplicable 
to decree-holders who have purchased. If it had been the inten- 
tion of the Legislature that these articles should have no applica- 
tion to suits by decree-holders, one would have expected the 
articles to run : — ^Suit by a purchaser, other thau a decree-holder/ 
I am unable to see any reason why a decree-holder who 
happens to have offered a larger amount than any other bidder 
at a’sale in exeqution of his decree should have only three years 
within which to enforce his right to. the possession of the property 
he has bought, whilst an outside purchaser has twelve. 

It must be remembered that it is not in his capacity of decree- 
holder that a decree-holder purchases property in execution of 
his decree for money. To use the language of the judgment of 
five Judges of this Court in the Full Bench case, Sabhajit v. 
8ri Gopal (1), it is a pure accident that a person who is the 
holder of the decree is also the auction-purchaser. In the case 
of both a decree-holder auction-purchaser, and an outside auction- 
purchaser, the title to the property vests as soon as the sale cer- 
tificate is issued and not before. The ordinary rule is that a 
person in whom the title to immovable property has vested can 
bring a suit for possession thereof at any time within twelve years 
^ from the date on which he acquired title. Why should a decree- 
holder, who happens to have been the highest bidder at a sale, 
have a shorter period ? An independent purchaser would have 
twelve years within which to enforce his title to the property, 
and, to use the language of Lobb Watsoh in the Privy Council 
judgment in Mahabir Pershad Singh v. Macnaghten (2), leave 
to bid puts an end to the disability of the mortgagee, and puts him 
in the same position as any independent purchaser. 

^ Sumeer Ohand (3) 
the plaintiff Sumeer Chand had bought from a decree-holder 
property which the latter had purchased at a sale in execution 

(1) (1894.) I. L. B., 17 AH., 222. (2) (1889) I. L. B., 16 Calc., 682, at 

p, 692. 

(3) (1869) 12 Moo^ I. A., 866. 
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of his own decree. In the judgment in that case their Lordships 
say that there is no fonndation'in principle or authority for the 
distinction which it was attempted to set up between a person 
standing in the position of a claimant under an execution sale and 
a claimant under any other conveyance or assignment. True, 
the distinction which it was attempted to set up in that ease was 
one in favour of the execution purchaser. Such a purchaser is in 
no better position than one who takes under any other conveyance. 
But is there any reason why he should be in a worse ? ~ So far I 
have attempted to show that there is no a priori reason why a 
decree-holder who buys at a sale in execution of his own decree 
should not have the same right as an independent purchaser to 
bring a suit to obtain possession. But it is said that section 244 
of the Code of Civil Procedure bars any suit by a decree-holder 
auctiou-purchaser. If it is clear that the section does bar such 
a suit, then, however difficult it may be to see why it should, this 
appeal must fail. 

I have had the advantage of reading the judgment of my 
brother Baherjx in this case and I agree so entirely with the 
reasons he gives for holding that section 244 does not bar such a 
suit, that I feel it unnecessary to add much. 

Great stress has been laid by learned Judges who have taken 
a different view on an observation of their Lordships of the Privy 
Council in I. L. E., 19 Calc., 683, where they say Their 
Lordships are glad to find that the Courts in India have not 
placed any narrow construction on the language of section 244, ^ 
and that when a question has arisen as to the execution, discharge 
or satisfaction of a decree between the parties to the suit in which 
the decree was passed, the fa^t that the purchaser, who is ho party 
to the suit, is interested in the result has never been held a bar to 
the application of the section. 

This observation must be read with reference to the facts of 
the case which was before their Lordships, and could never in 
my opinion have been intended to have the effect of taking away 
a right of suit, which has never been doubted, at all events in 
this Court, until recently. It will be seen too, that their Lord- 
ships recognise that to bring the question within the purview of 
section 244 it must, first, be between the parties to the suit or 


tOJj. XXXI.] ALLAHABAD BEBim lOf 

their representatives, and next, it must relate to the execution, 
discharge or satisfaction of the decree. I fully agree with the 
reasoning on which my brother Banerji bases the conclusion at 
which he has arrived, namely, that a suit by a decree-holder pur- 
chaser, or his assignee fulfils neither of these requirements. 

Although the case in I. L. E., 27 Calc., 34, is against the 
appellant, the learned Judges who decided it admit that ^ the 
matter is not so clear’ and there are at least three decisions of that 
Court which are in favour of the appellant. I refer to the cases 
in I. L. E., 26 Calc., 629 ; 1 C, W. N., 658, and 6 C. L. J., 749. 

There are decisions of the Madras High Court which are 
against the appellant. But even in that Court doubt has been 
thrown on the propriety of these decisions. In I. L. E., 26 Mad., 
746, the learned Judges say If the question was not already 
settled by more decisions than one of this Court and of the Calcutta 
High Court, we should entertain considerable douhtas to whether 
proceedings taken by a purchaser to obtain possession of the pro- 
perty purchased could be regarded as ^ relating to the execution, 
discharge or satisfaction of the decree’ within the meaning of sec- 
tion 244, Civil Procedure Code, when such proceedings could not 
possibly affect the execution, discharge or satisfaction of the decree. 

Again in I. L. E., 28 Mad., 87, Sib Abhold White, C. J., 
observed : If the matter were res integra, I should be disposed 
to hold that the question is not one relating to the execution, 
discharge or satisfaction of the decree.’^ 

There are cases in this and other Courts in which it has been 
held that an application by a decree-holder purchaser to be put 
in possession of the property he has bought is an application to 
the Court to take a step in aid of executioa within the meaning 
of Article 179 of the Second Schedule of the Limitation Act, 
The learned counsel for the respondents relied on these cases, 
which do, tt some extent, support the view taken by the lower 
courts in this case. But I agree with my brother Banebji in 
doubting the propriety of the view taken in these cases. 

An application by an independent purchaser to be put in 
possession is certainly not an application to take a step in aid of 
execution, and I do not see why such an application by a decree- 
holder who has purchased should be deemed to be a step in aid of 
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execution, He lias got the fruits of his decree when the title to 
the property vested in him. 

With all deference to the learned Judges who have expressed 
a different opinion, I a^ree entirely with the judgment of my 
biother Banebti and with the order which he proposes to make 
in this case. 

Geiffin, J. — In a decree for sale on a mortgage, there is no 
provision for delivery of possession to the auction purchaser. 
The Court executing the decree cannot go beyond its terms unless 
it is ^expressly empowered by law to do so. Such a power is con- 
ferred on the Court by the provisions of sections 318 and 319 of 
the Code of Civil Procedure. On the facts found in the present 
case the decree-holder auction-purchaser might have applied to 
be placed in possession, under the provisions of section 318 and 
section 319 of the Code of Civil Procedure. If he did not so apply 
or if his application was unsuccessful, he could, in my opinion, 
fall back upon his title and sue for possession. That title he de- 
rived not from the decree, which, in so far as it was a decree for 
,sale, had expended its force, but from his purchase. Under Arti- 
cle 138 of schedule II to the Indian Limitation Act he could bring 
his suit within twelveyears from the date of the sale. Neither in 
the Code of Civil Procedure nor in the Indian Limitation Act is 
there any distinction drawn between a decree-holder auction- 
purchaser and a stranger auction-purchaser, 

I would therefore concur in the order proposed by my bro- 
thers Baneeji and Aikman. 

Bythe Goitet. — In view of the decisions ofthemajoriiy of the 
Full Bench the order of the Court is that the appeal be allowed 
and the decree of the lower appellate court be set aside, and, 
inasmuch as that court decided the case upon a preliminary point 
and the Court has overruled it upon that point, we direct that the 
^appeal be remanded to the lower appellate court under the pro- 
visions of section 662 of the Code of Civil Procedure, with 
directions that it be reinstated in the file of pending appeals in 
its original number and be disposed of on the merits, regard be- 
ing had to the order of the Court in this case. The costs of this 
appeal will abide the event. 

Appeal decreed^ 
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MISCELLANEOUS CIVIL, 

Before Sir John Stanley ^ Knight, Chief Justice, and Mr, Justice Banerji, 
LACHMAISr DAS (Petitiokbb) tj. NABI BAKflSH Am othees (Opposite 

pasties).* 

Act {Local) JKo, II of 1901 {Agra Tenancy Act), sections 31, 57, 179, 199— 

Suit hy zamindar for ejectment of tenant and sublessee — Ayyeal^ Juris- 
diction, 

A zamindar sued to eject one of liis occupancy tenants and also certain 
sub'iessees to wiiom the occupancy tenant had sub-let part of his holding 
for building purposes. SeM that this was a suit falling within section 31 
(2) of the Agra Tenancy Act, 1901, and an appeal from the decree therein 
lay to the Commissioner and not to the District Judge. 

This was a reference by the District Judge of Saharanpur. 
The facts of the case appear from the following order. 

In this ease a conflict of jurisdiction arises, and as it appears 
doubtful whether the appeal is cognizable in the Civil or Revenue 
court and how the appeal is to be disposed of having regard 
to the provisions of the N.-W. P. Tenancy Act which give* rise 
to the conflict of jurisdiction, I submit the record to Honourable 
High Court under section 195 of the N.-W, P. Tenancy Act 
read with section 193 of the Act and 617 of the Civil Procedure 
Code together with the following statement of the reasons for 
my doabb. 

The suit in this case was brought under section 57, clauses 
(6) and (<^), and sections 31 and 63 of the Rent Act. 

‘^Plaintiff sued as a zamindar for the ejectment of defendant 
No. 1, his occupanoy tenant, on the ground that defendant No. 
1 had sublet his land permanently for building purposes to the 
remaining six defendants. Defendant. No. 1, among other 
objections, raised the point that the claim was not cognizable by 
a Revenue Court, but no issue was framed by the Lower Court, 
and the point was not pressed and no question of jurisdiction 
was decided. 

‘^ On the other hand appellant has also appealed against the 
amount of compensation, which is a matter which can only be 
appealed to this court. 

The Honourable High Court is therefore asked fol* a direc- 
tion as to which court should entertain this appeal. 

• Miscellaneous ifo. 420 of 1907, 
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Pandit Mohan Lai Nehrn, for the appellant. 

Mr. J. Sinheoriy for the opposite party. 

Stanley, C.J., and Baneeji, J.— This case has been referred 
to as by the learned District Judge of Saharanpur under the 
provisions of section 195 of the Agra Tenancy Act, the learned 
Judge having doubts as to whether an appeal preferred to him lay 
in the Civil Court or in the Revenue Court. The suit out of which 
the reference arises was brought by a landholder against a tenant 
and sub-lessees from that tenant. The plaintiffs allegation was 
that the tenant, who is the first defendant, had no power to grant 
sub-leases to the other defendants, and that by granting the leases 
the tenant had not only contravened the provisions of the Tenancy 
Act but had also done an act detrimental to the land and inconsis- 
tent with the purpose for which it was let. The suit was described 
in the plaint as one under sections 57 and 31 of the Tenancy 
Act. Section 57 of that Act provides that a tenant may be 
ejected on any of the grounds mentioned in the different clauses 
of the section. The ground mentioned in clause (d) is that the 
tenant had sub-let or otherwise transferred his holding in 
contravention of the provisions of the Act. Under clause (6) a 
tenant may be ejected on the ground of any act or omission 
detrimental to the land in his holding or inconsistent with the 
purpose for which it was let. If the suit is only against the 
tenant on the ground specified in clause (6) it seems to us that 
an appeal would lie to the District Judge from the decree of the ^ 
court of first instance under section 177 of the Act, it being one 
of the suits included in schedule I V, group B. But where the 
suit is for ejectment of the tenant and his transferee on the 
ground mentioned in clause (d) of section 57, it is a suit under 
the second sub- section of section 31 of the Act and is one of 
the suits mentioned in group C of the fourth schedule. An 
appeal in such a case lies to the Commissioner under section 179. 
The question is whether the present suit is one of the descrip- 
tion mentioned in group B, No. 13, or in group C, No, 18. In 
our judgment the suit \^as one under section 31 (2), being a suit 
in which the land-holder sued for the ejectment of the tenant 
and his sub-lessees on the ground mentioned in clause (d of 
67. fa<^ of the sub-lessees being made parties to the 


foU ALtAHASAD SERIES, 111 

Buit clearly indicates that the suit is one of the description men- 
tioned above. It is nob a suit for the ejectment of the tenant 
on the ground of the commission of a breach of condition by a 
sub lessee or on the ground of any act done or omission made 
by such lessee, as mentioned in section 64 (1) (a). Therefore 
the only section under which the suit in this case could be brought, 
and was brought, was section 31 (2). An appeal from the 
decree in the suit lay to the Commissioner, 

We find that an appeal was preferred to the Commissioner 
but he returned the memorandum of appeal on the ground that 
a question of proprietary title jwas raised. On this point wo are 
unable to agree with the learned Commissioner, inasmuch as the 
first defendant, the tenant, never denied his tenancy and never 
claimed proprietary right in the land within the meaning of sec- 
tion 199 of the Act. What he claimed w^as that under a custom 
prevailing in the locality he had a right to transfer his holding. 
This was not a question of proprietary title and section 199 did 
not therefore apply. In our judgment the appeal ought to have 
been heard by the Commissioner, and we accordingly direct that 
the petition of appeal be returned by the District Judge for 
presentation in the Court of the Commissioner. 

APPELLATE CIVIL. 


Before Mr. Jusiice Bichar ds and Mr. Justice Griffin, 

GfOPAL PRASAD akd another (Dependants) v, BADAL SINGH and 

OTHERS (PeAINTIPPS).* 

Fre-emjotion — Wajihuharz^ Contract for period of settlement — Bffect of 
expiry of yeriod of settlement y ending snit for yre~emytion. 

Meld that case o£ a suit for pre-emption based upon a contract 

embodied in the wajil-uharz the rights of the plaintiff remained unaffected 
by the fact that the period of the current settlement expired during the 
pendency of the suit. Janki Frasad v. Ishar Das (1) and Bam Q-oyal v, 
Fiari Lai (2) distinguished. 

Three suits for pre-emption were filed by the plaintiff Badal 
Singh against the appellants in respect of three sales, dated 4th 
May 1906, 27th June 1906, and 27th August 1906, respectively. 

♦ First Appeal No. 91 of 1908 from an order of H. David, Judge 
of the Court of Small Causes, Cawnpore, exercising powers of a Subordinate 
Judge, dated the 29th of M .y 1908. 
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The defence to all the suits was that the wajib-ul-arz on 
which the suits were based was the record of a contract and 
that the period of settlement for wdiich it was prepared had 
expired. The Court of first instance (Munsif of Akbarpur) 
accepted the defence and dismissed all the suits. On appeal 
the Subordinate Judge held that the period of settlement had 
not expired at the dates of the sales nor at the date of the insti- 
tution of the suits, although it had expired before the suits were 
decreed, and set aside the decrees of the Munsif and remanded 
the cases for trial on the merits. 

The defendants vendees appealed. 

Dr. Tej Bahadur Sapru, for the appellants, contended that 
the pre-emptor must have a subsisting right at the date of the 
decree and it was not enough that he had a right at the date of 
sale or the date of institution of suit. He referred to Janki 
Prasad v. Ishar Das (1) and iZam Gopal v. Piari Lai (2). 

The plaintiflp must show that the contract embodied in the 
wajih-ul-arz was still subsisting. Here the wajh-uhan^ had 
ceased to be operative. 

Pre-emption was a restraint on alienation and should not be 
extended beyond the period for which there was a contract. 
The pre-emptor could not claim the sympathy of the Court or 
any equity in his favour. 

Munshi Govind Prasad, for the respondent, was not called 
upon. 

EichabBs and Gkieein JJ.~This and the connected 
appeals arise out of pre emption suits. The plaintiff claims on 
foot of the wajib-uUarz. It has been found by both the courts 
below that the wajih-ul-arz records a contract and not a custom. 
The court of first instance dismissed the suits upon the ground 
that the period of settlement for which the wajib-ul-arz was 
prepared had come to an end. The lower court found that the 
wajib-ul-arz was still in existence at the dates of the sales. In 
the present appeal it has been urged on behalf of the defend- 
ants vendees that inasmuch as the settlement, and therefore the 
contract, had come to end before the time at which a decree*’ 
could be given, the plaintiff^s right to pre-empt must fail. For 
(1) (1899) I, L. B., 21 AU., 874. (2) (1899) 1. b. B., 21 All,. 441. 
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the purpose of these appeals it is assumed that the plaintiff had, 
at the time of the institution of the suits, a right to pre-empt the 
property by virtue of the contract which is recorded in the wet jih- 
ul-arz, and the only question argued here and which we have 
to decide is whether or not the mere fact that before the date of 
the decree the period of settlement had determined, prevents 
the plaintiff from enforcing the right of pre-emption and getting 
a decree in his favour. The point would be absolutely clear in 
the absence of authority. The contract was a contract which 
entitled the plaintiff to purchase if any co- sharer sold his share so 
long as the contract lasted. It is admitted for the purposes of 
these appeals that the contract was in full force and effect at the 
time of the sales. Dr. Tej Bahadw on behalf of the appellants, 
has cited the cases of Janki Prasad v. Ishar Das (1), and Pam 
Qopal V. Piari Lai (2). In both these cases the plaintiff had a 
right of pre-emption by virtue of the position of his property in 
themabal. Before the sale was made partition proceedings had 
been commenced for the division of the mahal, and before the 
time for decree had arrived the plaintiff had ceased to be entitled 
to pre-emption by reason of the division of the mahal in consequ- 
ence of the partition proceedings. He had ceased to be a co-sharer 
and the courts held that a decree ought not to be made in his 
favour, because the principle underlying the right of pre-emption 
was the keeping out of the stranger. It will be seen that in the 
cases cited, the plaintiff‘’s position had quite changed during the 
• pendency of the suit. If he had occupied the position at the 
time of the sale tbat^he occupied at the time of the deci'ee he 
would have had no right of pre-emption at all. In the present 
case the plaintiff’s right at the time of the decree was exactly 
the same right as he had at the time of the institution of the suit. 
In our judgment, the cases cited do not apply and the decision 
of the court below was correct. We dismiss the appeal with 
costs. 

Appeal dismissed^ 

(1) (1899) L L. B., 21 Ali., 374. (2) (1899) L L. B., 21 All., 441. 
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Before Mr. Justice Bichar ds and Mr^ Justice Griffin. 

BEHAKI BHAKTHI (Pubchaseb) d. BHAGWAN GIB and othbes 

(DbOBEB-HOIiDBES).^ 

Aci Ifo, IV of 1882 (Transfer of Property Act J, sections 88 and 99 — Decree^ ' 
holder holding a decree for sale on a mortgage and also a simple money 
decree against the smne judgment-debtor— Sale in execution of combined 
decrees not unlawful. 

Where a decree-holder holds both a decree for sale on a mortgage as well 
as a simple money decree against the same judgment-debtor it is not unlawful 
for him to bring to sale the mortgaged property in pursuance of an applica* 
tion that it may be sold for the realization of the amounts of both the 
decrees. 

This was an application to set aside a sale held in execution 
of a decree. The decree-holders held a mortgage-decree and 
also a simple money decree against the same judgment- debtor. 
They in execution of their simple money decree attached the 
property which was subject to the mortgage. They afterwards 
prayed that the property may be sold in execution of their mort- 
gage-decree, and an order was passed accordingly. Before the 
sale was held, however, they asled the Court to sell the property 
for the realization of the combined amounts of both the decrees 
and the Court granted the prayer. The sale was held on the 11th 
of November 1907, and the property was purchased by Behari 
Bharthi, the appellant. The judgment-debtor applied to set 
aside the sale, and the Subordinate Judge granted the application. 
The auction -purchaser appealed. 

Mr, J.. jBT. 0. Hamilton, for the appellant, contended that 
a joint sale for the amounts under the simple money and 
mortgage decrees did not contravene the provisions of section 
99 of the Transfer of Property Act. The decree-holders had 
already instituted a suit under section 67. Moreover the objec- 
tion was not raised at the time of sale and should not be 
entertained now. He referred to Gajrajmati Teorain v. Akhar 
Hmainyi}). 

The Hon’ble Pandit 8undar Lai, for the rfspondent. The 
application to set aside the sale was made before confirmation 
when . purchaser’s title was not complete. It could only be 
completed when the sale was confirmed. The sale had taken 

• First Appeal Ko. 46 of 1908, from an order of Mania Bakhsh, Subordinate 
Judge of Sabaranpur, dated tbe 24th of March 1908. 

(1) (1906) 1. L. B., 29 All., 190. 
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place in cootravention of section 99 of the Transfer of Property 
Act and was void. 

Eichabbs and Gbiffjx, JJ. — It appears that the decree- 
holders held a mortgage decree as well as a simple money decree 
against the same judgment-debtors. An application was made 
for the attaciiment and sale of the mortgage property in execu- 
tion of the money decree. The property was attached, but no 
sale took place. The decree-holders then applied to sell the 
property in execution of the mortgage decree, which was a decree 
absolute for sale of the mortgaged property. While these proceed- 
ings were pending and before the sale was held, the court was 
asked to sell the property for the realization of the amounts of 
both the decrees. The property was then sold and was purchased 
by the appellant, w^ho was not a party to either of the deci'ees. 
An application was then made by the judgment debtors to set 
aside the sale. The court below was of opinion that the sale 
was null and void on account of the order for sale to realize the 
amount of both the decrees. The court below seems to have 
been of opinion, that the provisions of section 99 of the Transfer 
of Property Act were contravened, and refused to confirm the 
sale, without deciding the other grouuds of objection put forward 
by the judgment-debtors. Hence the present appeal. It seems 
to us that the court below did not realize that there had been a 
decree absolute for the sale of the mortgaged property. Section 
99 of the Transfer of Property Act is as follows : — 

^Where a mortgagee in execution of a decree for the satisfac- 
tion of any claim, whether arising under the mortgage or not, 
attaches. the mortgaged property, he shall not be entitled to bring 
such property to sale otherwise than by instituting a suit under 
section 67, and he may institute such suit notwithstanding 
anything contained in the Code of Civil Procedure, section 43.^^ 
In the present case the decree-holder had instituted a suit under 
section 67. In our opinion there was nothing irregular in selling 
the property for the amounts of the two decrees. Mv* Sundar 
icii who appears for t-ha respondeat has been unable to cite any 
authority for the proposition that such sale is irregular. We 
allow this appeal, set aside the order of the court below, and 
remand the case tinder the provisions of section 562 of the Code 
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of Civil Procedure, for determiaation of the remaining objections. 
The appellant will have his costs of this appeal. Other costs will 
be dealt wioh by the court hearing the appeal. 

Appeal allowed and cause remanded, 

PRIVY COUNCIL. 


KISHOEI LAL, (Dejendant) 0. CHHNNI LAL (PiiiKTirr). 

and another a^^eal eonsolidated. 

[On appeal from th.e Higli Court at Allahabad], 
jBJmdenoe'^Froof of adoj^tion — Illiterate ^ardanashin widow lady^Won~a^‘ 
^earance of plaintiff in Court as wiiness^^ Absence of any account of ess* 
fendiiure on ceremony — Mode of carrying on business ^Inability to give 
date of ado^iion^Inconsistent and contradictory evidence-^Iractice for 
eacTh litigant to cause his oyyonent to be cited as a witness. 

Where the question on an appeal was whether his claim'to be the adopted 
son of an illiterate pardanashin widow lady had been established by the res- 
pondent, who lived in her house and was the manager of her business consist- 
ing mostly of ** zamindari and money dealings, ** and on whom the burden of 
proof rested. 

Meld by the Judicial Committee (reversing the decision of the High 
Court) that having regard to the contradiction between the principal wit- 
nesses examined on the respective sides on almost every important point ; 
the improbabilities of the respondent's story ; its inconsistency with the 
conduct and action of the principal parties concerned, as well as with the 
mode in which the business of the firm was conducted and carried on ; the 
suppression of documents ; the non-appearance of the respondent as a wit- 
ness at the trial to explain, if he could, the many circumstances which 
called for explanation from him j the absence of all reference to the date of 
the adoption ; and above all the non-production of any account of expenditure 
at the ceremony, which, if his witnesses spoke the truth, must have been 
notorious in the neighbourhood where it took place, the respondent had f ailed 
to discharge the burden of proof which lay upon him, and had not established 
his claim. 

The practice common inpitigation in the United Provinces in India for 
each litigant to cause "his opponent to be summoned as a witness with the 
design that each party shall be forced to produce the opponenfe so summoned 
as a witness, and thus give the counsel for each litigant the opportunity 
of cross-examining his own client, disapproved of by their Lordships of the 
Judicial Committee as resulting in the embarrassment of litigation, and as 
being a practice which judicial tribunals ought to set themselves to render 
as abortive as it is objectionable. 

Two appeals, 46 and 47 of 1907, consolidated from a judgment 
and decrees (12th July 1904) of the High Court of Judicature at 

* Present .—Lord MaohA9htES, Lord AlKIirsoif, Sir AHDbew SOOBM, 
and Sir Abthvb Wiiisoir. 
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Allahabad, which reyersed a judgment and decrees (7th Feb- 
ruary 1902) of the Court of the Subordinate Judge of Aligarh. 

The principal question raised on these appeals was whether 
the respondent Chunni Lai was validly adopted by a lady named 
Mnsammat Laehchho as son to her husband Dwarka Das. 

The facts of the case are sufficiently stated in their Lordships^ 
judgment. 

Chunni Lai from 1891 until July 1899 used to manage the 
lady^s business which consisted largely of zamindari and money 
dealings. On 29fch July 1899 Musammat Laehchho executed a 
deed of endowment of certain property, and two powers of attor- 
ney to enable mutation of names to be made of the endowed 
property. In these documents Chunni Lai also entered his own 
name as her adopted son. The deed of endowment was regis- 
tered and in consequence publicity was given to the claim ad- 
vanced by Chunni Lai, His adoption was immediately challeng- 
ed by the appellant Kishori Lai, a reversioner to the estate of 
Dwarka Das expectant on the death of his widow, who on 22nd 
September 1899 instituted a suit (out of which arose appeal 47 of 
1907) against Musammat Laehchho and Chunni Lai, mainly for a 
declaration that the latter had not been validly adopted. 

In defence Chunni Lai filed a written statement in which be 
alleged a formal adoption in the year 1877 made with the per- 
mission of Dwarka Das, and also pleaded a custom validating 
^ an adoption by the widow of a Bohra "Brahmin even without her 
husband’s authority. On 1 9th March 1900 a written statement was 
filed purporting to be the written statement of Musammat Lach- 
chho. She obtained information of this some months later and 
on 29th 'December 1900 presented a petition repudiating the 
written statement already filed and denying that she*' had any- 
thing to do with it. On 2nd January 1901 she filed a written 
statement in which she denied that she had ever adopted Chunni 
Lai, that her husband had ever given her authority to adopt, and 
that the Bohra Brahmins were governed by a custom which valid- 
ated an adoption without authority from the husband. 

On 24th December 1900 the suit out of which arose appeal 
46 of 1907 was instituted by Chunni Lai against Musammat 
JDachchhd for a declaration of the validity of his adoption and for 
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possession of the estate of Dwarka Das 5 and to that suit Kishori 
Lai was added as a defendant. Both defendants denied that the 
adoption had ever been made. 

The two cases were heard together. 

The (Subordinate Jiicige decided that Ciiunni Lai had not been 
adopted in fact ; that Dwarka Das had not given any authority 
to adopt 5 and that the custom set up was not proved. He was 
of opioion that Ohuoni Lai and his father Maya Ram, we^e only 
karindas (agents) of Miisammat Lachehho who had all along 
held possession of the estate. In accordance with these findings 
he made decrees granting Kishori Lai the relief claimed by him, 
and dismissing Chmini LaPs suit with costs. 

Chunni Lai appealed from both decree to the High Court 
and the appeals were heard by SiB J. Stanley, C. J,, and Bur* 
HITT, J., who came to the conclusion that Dwarka Das had given 
his wife authority to adopt and that she had in parsuance of that 
authority validly adopted Chunni Lai, and as a result decrees 
were made reversing thejdecrees of the Subordinate Judge, dis- 
missing the suit of Kishori Lai, and granting Chunni Lai posses- 
sion of the property in suit. 

In the course of their judgment the High Court made the 
following remarks which are ailiidecl to by their Lordships of the 
Judicial Committee : — 

The learned Subordinate Judge commoafcs upon the i'acfc that Chunni 
I Lai himself did not come into ^the witness box. In this case a most objcc- 
! tionable practice which has become prevalent in those Provinces was adopted 
i the defendants. I?has become a not uncommon practice for a plaintiff 
. or defendant, as the case may be, to summon as his or her witness the opposite 
■; party. What the object of so doing is it is difficult to see, unless it b^ to lead 
■ tbe opposite party to keep out of the witness box until the case for his 
adversary is opened. Such a practice is obviously objectionable. A party 
should have 4;he opportunity of presenting his case to the court in whatever 
way he may consider most favou This he cannot well do if he is first 

subjected to what amounts to a cross-examination at the hands of the pleader 
of the opposite party. There is also thisUanger that a witness so summoned 
may not be called at all, and so his case having already closed he is d 0 |>rived 
of the benefit of his evidence unless the court permit his examination at that 
stage of the case. In the present case Chunni Lai though summoned by 
the opposite party was nob called as a witness. We should always under 
such circumstances be disposed before determining an appeal to direct the 
examination of » party wbr has boeit so suiitaiosed and not called as a witness 
and mlght bc; \Te laheuld done so in ino 
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present case ; but for tlie fact tbat we are abnndantly satisfied upon the evi- 
dence which has been adduced as to the side npon which truth lies. We 
therefore have no t thought fit to put the parties to the delay and expen&«^ 
which would he consequent upon an adjourniuent of the case.*’ 

And after a full examination of the whole of the evidence in 
the case they concluded their judgment in the following 
terms 

‘‘We have then the following facts/as it seems to;us, clearly established, 
namely, that Chunni Lai lived with Musammat Lachchho from the time| of 
the alleged adoption, that his marriage undjaneo expenses were defrayed at 
the expense of Musammat Lachchho, that the dasthaun ceremony of ^his son 
was likewise defrayed at her expense jthat as adopted son he was appointed 
her sarlarahlcar in 1891, that in some suits and bonds he is described as adopted 
son, that he has been managing her property since the death of his brother 
Deokaran, that he took part in the ceremonies connected with the dedication 
of the temple at Soron and in the <^ole ceremony two;years later on, and that 
in ^^tamlilcnama by which the temple was endowed there is an express 
recital of his adoption and of the permission given by Dwarka Das to Mnsam* 
mat Lachchho to adopt. In addition to all these matters we have the evidence 
of a great number of respectable and well-to-do persons, caste-fellows and 
others, who testify to the fact of the adoption, and amongst others, Kashi 
Ram, the uncle of Chunni Lai, who is himself a reversionary heir of Dwarka 
Das, on the same level with Kishori Lai. This evidence appears to us to 
be overwhelming and decisive. It outweighs any inference which might be 
drawn from the fact that Chunni Lai was known by some persons at all events 
as the son of Maya Ram andjwas not known to have been adopted as a son of 
Dwarka Das, and from the fact that upon adoption mutation of names was 
not effected in his favour, hut the property left in the ostensible ownership of 
Musammat Lachchho. The desire to htwe a son in the case of a Hindu is 
^ strong, and it is highly probable that Dwarka Dis, who had married a young 
wife, no doubt in the hope of having a son, when he w# disappointed in this 
hope would have given permission to his wives to adopt . The delay in carrying 
out the adoption does not appear to us unnatural as the learned Subordinate 
Judge seems to suppose, Musammat Lachchho, a young woman, might not 
unnaturally desire to retain control of her husband’s property as long as 
possible and no inference unfavourable to the adoption can be drawn from the 
fact that she delayed the adoption for so many years. We are inclined to 
think that the key to this litigation is to be found in the answer already 
mentioned which Musammat Lachchho gave to a question in cross-examina- 
tion and that answer is : — “Chunni Lai has acted against my wishes and l can 
tell him this to his face.” Evidently there was a quarrel between them, and 
Musammat Lachchho, who is illiterate and probably notan over conscientioni 
or truthful woman, judging from her evidence, determined to undo what she 
had done and repudiate the adoption. Possibly she thought that after the 
lapse of so many years Chunni Lai would not be able to procure aatisfactory 
evidenco cl it/* . ■ ■ ^ 
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On these appeals 

De Qruyiher^ K.O. and B. Duhe^ for the appellant contended 
that on the evidence the adoption of the respondent by Mnsam- 
mat Lachchho was not proved. They pointed out that up to the 
year 1888 there was no trace to be found in any document of 
the adoption alleged. Musammat Lachchho had remained in 
possession of the estate, and was still in possession : her name ' 
had remained recorded as owner notwithstanding the alleged 
adoption, and still appeared as owner in the Collector's registers ; 
and the business continued to be carried on in her name and for 
her benefit. The first mention of an adoption was to be found 
in a bond dated 16th June 1888 which purported to have been 
executed in favour of Musammat Lachchho and of Chunni Lai 
her adopted son.^^ This was followed on 17th December 1890 
by three similar boilds executed in renewal of bonds in favour of 
Musammat Lachchho alone, being a date subsequent to the year 
of the alleged adoption. In later years there were a few other 
transactions of the same nature ; and attention was called to the 
fact that as Ohunni Lai, his father Maya Ram, and his brother 
Deokaran were managing the business for Musammat Lachchho 
they could at any time have obtained the insertion of Chunni 
Lai’s name in certain renewed bonds without either her know- 
ledge or consent • and it was in evidence that that was so in the 
case of the deed of endowment from theregistx'ation of which she 
first came to know that Chunni La), claimed to be her adopted ^ 
son. It was also tile case that on every occasion from 1892 to 4th 
March 1899 when Ohunni Lai had to give his parentage in public 
he invariably described himself as the son of Maya Ram, where- 
as if he had been in fact adopted he would have^descidbed himself 
as the son of Dwarka Das. Chunni Lai himself had not given 
evidence at all ; important documents in his possession had not 
been produced ; and many things that required explanation by 
him remained unexplained. Had the ad option, been on the 
scale and as numerously attended as alleged it would have been 
an event well remembered in so small a place as the village 
where it was said to have taken place, and there would have been 
accounts of the expenditure, which would have been large, yet no 
such accounts were produced. Reference was made to th^ 
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Eegistration Manual, North- 'Western Provinces (1885), Parb II, 
Rule 165 which provided that the Registrar should explain the 
terms of a docament to pardanashir ladies and illiterate persons. 
But many of the documents had not been explained to Miisammat 
Lachchho; in fact it wms doubtful whether she ever saw many of 
them at all. There was no sufficient evidence that Dwarka Das 
gave any authority to his widows to adopt j and the custom as to 
such an adoption as is alleged being valid without her husband^s 
permission was not established. It was also submitted that the 
High Court had failed to give due weight to the numerous admit- 
ted facts in the case, which were either wholly inconsistent with 
an adoption, or rendered it improbable that an adoption ever was 
made; Eeference was made to Meer Usdoolldh v. Beeby 
man (1), and it was submitted that the principles there laid 
down as to dealing with conflicting evidence should be applied 
to this case. 

Robs for the respondent contended for {inUT alia) the reasons 
given in the extract from the judgment of the High Court above 
set out that the adoption was fully proved by the evidence in the 
case, and particularly by the documents relatmg|to the dedication 
of the temple at Soron. Eeference was made to Mutsaddi Lai 
V. Kundan Lai (2), Mayne's Hindu Law, 7th edition, page 176, 
paragraph 137, Chandra Kunwar v. Ohandhri Narpat Singh 
(3) and Lali v. Mnrlidhar (4). 

DeQruyther^ (7., replied. 

1908 December 15th: — The judgment «f their Lordships 
was delivered by 

Lord Atkihsoh : — These are consolidated appeals from two 
decrees of the High Court of Judicature for the North-Western 
Provinces, Allahabad, dated the 12th July 1904, by which the 
decrees of the Subordinate Judge were reversed. 

The main question for decision in the suits in which these 
decrees were pronounced, and the sole question for the decision 
of their Lordships on these appeals, is one of fact, namely, 
whether Masammat Lachchho, a pardanashin lady who is 

(1) (1836) 1 Moo. I. A., 19, at p. 44. (3) (1906) I. L. R., 29 All, 184 :j 

L. R., 84 L A.., 27 

(2) (1906) I. L. R., 28 AH, 377 ,• (4) (1906) 1. L. R., 28 All., 488 j 

(382) L. R„ 33 I. A., 65 (57) (492) L. R., 33 I. A., 97 (lOl). 
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1908 illiterate^ tlie widow of one Dwarlra Das, deceased, adopted with 
KiflHOBi permission or by the direction of her hiisDand, given shortly 

LAii befjre his death, the respondent, Ohunni Lai, as his son. The 

CntrsNi Lal. burden of proving the adoption rested on him. The lady denies 
on rath most positively that she ever adopted the respondent. 
The Subordinate Judge held that the evidence showed he had not 
been adopted, and decided against him. The High Court deci- 
ded in his favour. The case is a most perplexing one, but the 
difficulty which their Lordships have found in coming to any 
confident conclusion on the point on which the courts in India 
differed, does not arise so much from the direct conflict between 
the evidence of the witnesses examined on behalf of the respec- 
tive parties, as from three matters for the latter two of which the 
respondent is entirely responsible, namely, (1) the non'-produc- 
tion of any account-book containing items relating to the expen- 
ses of the ceremony of adoption, which, if his witnesses speak 
the truth; took place in the small village of Thulai, and was a 
prolonged and somewhat pompous function at which 1,600 guests 
were feasted; (2) the suppression of three day-books and three 
ledgers which were in his, the respondent’s, custody and keeping, 
and (3) his non-appearance as a witness at the trial before the 
Subordinate Judge, though several transactions to which he was 
a party were proved to have taken place, which called impera- 
tively on him for an explanation. 

j As to this last matter, it would appear from the judgment of ^ 
1 the High Court that in India it is one of the artifices of a weak 
I and somewhat paltry kind of advocacy for each litigant to 
/ cause his opponent to be summoned as a witness, with the design 
that each party shall be forced to produce the opponent so 
summoued as witness, and thus give the counsel for each 
litigant the opportunity of cross-examining his own client. 
It is a practice which their Lordships cannot help thinking all 
judicial tribunals ought to set themselves to render as abortive 
as it is objectionable. It ought never to be permitted in the 
j resulfc to embarrass judicial investigation as it has done in this 
instance. 

The relations subsisting between Musammat Laclichho 
and the different members of the respondent’s family, the 
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circumstances under wMoh, and the manner in w'hicli, her business 
was carried on and her affairs managedj make the three above- 
- mentioned facts all the more significant. 

Dwarka Das, a resident of the village of Thulai, in the Dis- 
trict of Aligarh, died in the year 1854 possessed of considerable 
movable and immovable property situate in this and some 
neighbouring villages, leaving his two widows, Musammat Ja- 
soda and Musammat Lachehho, him surviving. He was a child- 
less man^ Musammat Jasoda, who was much the elder of the 
two widows, died in 1863. Musammat Lachehho, who had only 
been married in the year 1852, is still alive. Dwarka Das had 
a relative, a first consin once removed, named Maya Earn, who 
at one time lived in the village of Fanner, not far from Thnlai. 
He was by Dwarka Das appointed agent to help in the manage- 
ment of the latter’s affairs. After the death of Dwarka Das, 
Maya Earn continued to act as agent for the widows, and the 
survivor of them, Musammat Lachehho, up to the time, of his 
own death in the year 1891, residing with them for a portion of 
that time, and always '.taking his food where he did his work. 
Maya Earn had three sons, Deokaran, the eldest, Moti Earn, and 
Ohunni Lai (the respondent). Deokaran was associated with his 
father in the management of the estate, and after his father’s 
death continued to manage it up to the time of his own death in 
the year 1891, when the management was taken up by Chnnni 
^ Lai, aided by Eadha Kishan, who was appointed to assist in the 
business about six or seven years afterwards. Eadha Kishan was 
married to the daughter of Deokaran, is the attorney of the res- 
pondent, .superintends this litigation on the latter’s behalf, and 
must therefore be privy to the suppression of the evidence above 
referred to. 

On the 23rd April 1880 Musammat Lachcho executed a power 
of attomej in the widest possible terms, appointing Deokaran 
her attorney, empowering him (amongst other things) to institute 
and defend suits, receive rents, grant leases, release any debt, 
* obtain in her favour any bond relating to money dealings, and 
to have the same registered, or to execute any bond on her be- 
half, or file in or take back any document from any court. The 
endorsement on this instrument describes her occupation as 
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^^jsamindari and money dealings. From documents put in. 
evidence by the appellant, it is plain that Musammat Lachcho 
had money dealings with her customers in large amounts. 

This business of hers appears to have been carried on in a 
portion of a house called the hmeli house or kothi. At first Deo- 
karan, like his father, took his meales in the kothi^ and for a time 
apparently lived there. Subsequently Musammat Lachchho gave 
the site of a house for Deokaran, or had a house built for him, 
and from the time the house was built, father, son, and their 
families lived in it. The respondent, however, has lived in the 
lady^s house for the last 25 or 26 years. 

The mode in which her business was carried on was this : all 
moneys due were recovered and received by, and all disburse- 
ments made through the hands of, the agents, and as remuner- 
ation they received a certain share of the profits of the business, 
and were responsible for the loss of capital employed. This is 
clear from the uncontradicted evidence of Ganga Prasad, one 
of the appellant’s witnesses, and from the extracts from the 
diaries filed on the latter’s behalf. He states 

I used to come to examino the accounts kept by Maya Bam, Deokaran 
and dai Singh .... Maya Ram had 2, then 24 and, at the time of his 
death, 34 roxgars. The amount of one roxgar is Es. 600. and profits are 
received on account of it. First the interest due to the banker is paid ojff, 
and then the profits are paid. If there is a loss, its amount is recovered from 
them {gumasthas)* If there is a deficiency in the principal, it is made good, 
Deokaran had 2, then 24, and then 3 rozgars, Ghunni Dal had 34 razgars, as 

also Dachman Das, There were s&xeu extm rozgars Ghunni Dal's ' 

sister was married to my maternal uncle's son. Her marriage took place in 
another house given by Lachchho. The money for expenses was received 
from Lachchho on the condition that the same would be deducted from Maya 
Ram and Deokaran’ s , There are two sorts of account books 

viz., (1) those relating to the business carried on by [the] proprietors alone, 
and (2) those relating to rozgars, \ . Lachchho also had two sots of 

account books of the sort mentioned by me.” 

The extracts from the rosnamcActs (day-books) put in evi- 
dence by the respondent strongly corroborate this -witness’s evi- 
dence. 

This mode of doing business necessitated the keeping of two " 
sets of books, (1) daybooks containing the receipts and expen- 
diture for each day, and (2) ledgers in -which the principal and 
her agents were respectively debited and credited -with the 
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properjsumsiii the separate acfcounts of each. Without these ledgers 
it is impossible to ascertain who ultimately bore the burden of 
any expenditure recorded in the day-books. As far as the books 
produced are concerned, there is^ therefore, no proof whatever 
that the expenses of Chiinni LaPs marriage were really borne 
by Lachchho. She herself says she ad vauced the money for the 
marriage and that it was disbursed. If the ledgers were pro- 
duced, this matter would most probably have been cleared up. 
That ledgers existed is established by the admission of the res- 
pondent himself . In the year 1894, he instituted a suit in the 
joint names of himself and Lachchho against one Kunj Lai. On 
the 14th January 1895, a list of documents was produced with 
the plaint. It is signed by Radha Kisban as agent for Musam- 
mat Lachchho, and contains the following item 

" Eight account books, i.e,, 6 day books and 3 ledgers from Sambat 1920 
to Sambat 1950, relating to the plainti:ffi's business " 

No ledgers whatever have been produced in these actions 
by the respondent, and only two day-books. The only witness 
who purports to account for their disappearance is Radha Kishan 
who verified this list. He deposes as follows : — 

** The goods and property o£ the IcotM (firm) are in Chunni Laps posses- 
sion. ..... My pay is Es. 100 a year. I wrote the account books and 
performed the court business. I saw those account hooks also’which were at 
the time prior to my entering the service. I did not sec tlw account books of 
the time of Dwarka Das. I have seen the account [hooks from sambat 1929. I 
might have seen some account books of the time prior to this also. I saw 
them in the Tcotlhu The AaeeZi^house is called JcotTii, 

His examination was continued on the following day, when 
he again returned to this subject and deposed: — 

** The account books, in reference to one of which I made my statement 
yesterday,; were in existence. They were in that very house in which Chunni 
Lai lived. Now I hear that they are missing. Perhaps they might be locked 
up, , . . , • The account books were filed in connection: with the case of 
Kunj Lai. I do not recollect the period for which the account books were 
filed. They were subsequently taken back from the court and had been kept 
in the 

^ he drawn from this 

testimony is that evidence of a most important character has 
been deliberately suppressed by the respondent. That fact, 
coupled with his non-production as a witness, covers his case with 
suspicion. The account books which have been produced, 
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however, cover the period of his alleged adoption in the year 1877. 

It must, if it took place, have attracted the attention of almost 
every inhabitant of the small village of Thulai, and involved 
considerable expense. The accounts put in evidence on both 
sides are most detailed in character. Petty items of expenditure 
down to a fraction of a rupee are duly recorded under many 
heads. Having regard to the well-known habits of the people 
of India, as well as to the mode in which the business of this 
firm was carried on, it is inconceivable that, if this ceremony of 
adoption ever in fact took place, an account would not have been 
kept of expenditure incurred in respect of it. Yet there is only 
one item (a disputed one^ of Es. 5 in the accounts produced in 
which the word “ adoption ” is mentioned. It occurs in the 
middle of the items relating to the marriage of Chunni Lai in 
the year 1878, and, in their Lordships’ opinion, plainly refers to 
this latter event. Many witnesses have been examined on both 
sides. They are of somewhat the same class and character — 
zamindars, money-lenders, persons accused of serious crime 
though not convicted, inhabitants of the village of Thulai and 
the adjacent villages j numbers of them of the same brother- 
hood, some of the same gotra as the respondent, many mere 
cultivators. They flatly contradict each other on almost eveiy 
important point. Several of the respondent’s witnesses not only 
prove that Dwarka Das], before his end gave permission to his 
wives to adopt a sonjand gave directions to build a temple to his " * 
memory ; but, with a vividness of recollection which is almost 
supernatural, purport to repeat the very words used by him for 
that purpose more than half a century before they themselves 
spoke. Others, again, purport to describe the most minute details 
of the ceremony of adoption, and to repeat the very words used 
by Maya Earn when he gave over his son, then 9 or 10 years old, 
to Lachchho and placed him on her lap, though that event must 
have occurred close on 26 years before the evidence was given. 

In addition, many of the respondent’s witnesses depose that, 
on the occasion of the dedication of the temple built by Lachchho 
near a place called Soron to the idol Dwarka Dhish, certain re- 
ligious ceremonies were performed by Chunni Lai, because he 
was the adopted son of Dwarka Das, while almost as many 
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witnesses examined on behalf of the appellant — including the 
priest of the temple, Gopi Nath, who was present both at the 
ceremony of pratisMIia (the placing of the idol in the temple 
for the first time) performed in 1883, and the Ichamb ceremony 
performed in 1893 — proved that both of these ceremonies were 
performed by Lachchho herself, because Chunni Lai was not the 
adopted son of Dwarka Das, and that invitations to these cere- 
monies (two of which were produced) were sent out in the name of 
Dwarka Das, not in the name of his son, as they would have 
been had he been adopted. The inhabitants of Thulai examined 
on the appellant’s behalf denied that such a remarkable ceremony 
as that of the adoption described ever took place in their village, 
while the members of the brotherhood and others examined on 
the respective sides proved that Chunni Lai passed and was 
known amongst his brotherhood and neighbours as the adopted 
son of Dwarka Ejas, or the son of Maya Earn, his natural father, 
and not the adopted son of Dwarka Das, according as they were 
examined for the respondent or appellant. It is impossible to 
reconcile these conflicting statements on any theory of the 
defective memory, or failing powers of observation, of the 
several witnesses who thus oontradiob each other. The only 
safe guide to follow in such a case is that afforded by the 
action and conduct of the principal parties concerned, 
and the contents of the documents produced. If Chunni 
► • Lai was adopted in the year 1877, as alleged, he became the 
absolute owner of the considerable property, movable and im- 
movable, of which Dwarka Das died possessed, Musammat 
Lachchho being only entitled to her maintenance out of it; yet 
down to the time he began to quarrel with her (save in certain 
matters to be hereafter specially dealt with] not only did he 
never exercise the rights of an owner over the property, but he 
did not even assume the airs of ownership. He came to age, 
according to the Hindu Law, when he was 16, about 1883, 
and according to the Indian Majority Act, 1875 (No. IX of 
1875), about 1885. Yet, after he reached the age of manhood, 
he continued for years to act as paid agent over the estate— 
which, if he was adopted, was his own — at a salary the same in 
amount as his fq^ther received, namely, 3| rozgars. Musammpt 
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Laclichho has continued down to Ihe present to be the registered 
owner of all the real property belonging to Dwarka Das in the 
hhewats of the several villages in which that property is situated. 
Only once does Chunni LaPs name appear in any Ichewobt, and 
then he is registered as the cultivator of a certain grove, and is 
described, not as the adopted son of Dwarka Das, but as the son 
of his natural father, Maya Ram. JThe income from these sev- 
eral villages was recovered and received by Musammat 
Lachchho in her own name, through the hands of her several 
agents, including the respondent. 

It is not suggested that there was any agreement or arrange- 
ment that she should be permitted to remain registered as owner 
of these lands and act in all respects in that character. The 
respondent, in his written statement filed in the first action, says 
her name was caused to be entered simply to console her,^^ 
From a time, however, long prior to the adoption down to a 
recent date, she carried on this business of a money-lender. It 
may be fairly presumed that it was lucrative, else she would have 
abandoned it. Maya Ram, Deokaran, and Chunni Lai were her 
agents for that purpose. Yet, though several documents con- 
nected with this business were given in evidence, in none of 
them of an earlier date than the 15th July 1888 does the 
respondents name appear, or is any mention whatever made of 
the adoption. 

That, however, is not all. In corroboration of those of the 
appellants witnesses who stated that Chunni Lai passed and was 
known among his brotherhood as the son of Maya Ram, his 
natural father, and not as the adopted son of Dwarka Das, a 
deposition made by him was put in evidence, from which it 
appeared that in a public court in December 1892 he deposed on 
oath that his name was Chunni Lai and his father^s name Maya 
Ram. On the 7th January 1896 he signed a valcalatnama^ 
executed iu a pending suit, in which he described himself as son 
of Maya Ram. Again, on the 16th July 1898 he signed a similar 
document, drawn up and executed in a suit instituted by himself, 
which contains a similar description. A fourth document, poss- 
ibly the most significant of all, was also given in evidence, 
namely, a list of biddings at a public auction held on the 2l8t 
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October 1895, at which he purchased some property for Rs. 1,200, 
in which he is described as ^^Ghunni Lai, sou of Maya Ram.’^ 
It may be that the significance of these descriptions can, as was 
contended on his behalf, be explained away ; but if so, the 
explanation should be given by the respondent himself upon 
oath, and he has abstained from giving it. As they stand, un- 
explained, they are inconsistent with his case, and support on this 
point the evidence given on behalf of the appellant. 

It is, however, contended on the respondent's behalf that the 
several documents now about to be referred to discharge the 
burden of proof which rests upon him, and establish the fact of 
his adoption. 

It is necessary to examine them in detail. 

The first four are me ney-bonds executed in favour of Musam- 
mat Laohchho and Chunni Lai, who is described as the adopted 
son,^^ not of Dwarka Das, but of Lachchho. The consideration 
for two out of the four is a previous debt due to Lachchho alone. 
The first in date may be taken as a sample of the others. It is 
a hypothecation bond, dated the 16th June 1888, executed by 
Jamna and Lekha, two sons of Man Singh^ deceased, a sum of 
Es. 800 due to Musammat Lachchho, wife of Dwai'k^^s, and 
Chunni Lai, adopted son of Musammat Lachchho aforesaid.'^ 

, It is witnessed by Kadher Mai, one of the respondent’s witnesses, 
who, in reference to it, deposed that it was written under Deo- 
karan’s supervision ; that it was not read out to him ; that he 
thought the bond w^as made in favour of Lachchho ; and that the 
bond at the time of its registration was not read out by the sub- 
registrar to the executants, one of whom (Jamna) appears to be 
illiterate. 

The fifth document is a petition dated the 8th June 1891, 
purporting to have been presented on Lachchho’s behalf by her 
pleader Lokman Das, praying that “her adopted son, Chunni 
Lai,” might be appointed her sarbarahkar. It is signed by 
Deokaran as her mukhtar on her behalf. Like the four preceding 
documents, it is altogether his work. Lokman Das, her pleader, 
was examined, and stated that Lachchho never came to him on 
any occasion, and there is nothing to show that the contents of 
any one of these documents were ever brought to her knowledge. 
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In the month of February 1893^ after the death of Deokaran, 
a suit was instituted in the name of Musammat Lachchho against 
one Gajadhar Singh to recover the amount of a promissory note, 
dated the SObh December 1889, executed in her favour by Gaja- 
dhar Singh and his father, Chet Earn. The pleaders for her in 
that case were Lokman Das and Jogindar Nath. The latter 
states that Chunni Lai gave him instructions and came to him 
to look after the case, and that Lachchho never came to him. 
The defendant in his written statement raised, on inforrhation 
and belief, the defence that the plaintiff could not recover, as 
she had adopted Chunni Lai, and that all the property of 
Dwarka Das, of which this note was part, vested in him. The 
statement or reply, if any, filed in answer is not in the record, 
but from the judgment of the Subordinate Judge of Aligarh it 
would appear that the defence put forward on Lachchho^s behalf, 
presumably on Chunni LaPs instructions, was that she had 
adopted Chunni Lai as the son of her late husband, but that, 
notwithstanding this adoption, she had been and was in posses- 
sion of the money-lending business inherited by her from her 
late husband, and the decision was to the eSect that it was 
clear upon the evidence that the plaintiff was herself in posses- 
sion of the money-lending business, and that, as owner in pos- 
session as well as the promisee of the note, she ^Tas entitled to 
sue. A good deal of suspicion attaches to these proceedings. 
They appear to disclose something like conkivance on Chunni 
LaPs part to get upon the record an admission of his adoption 
which would not affect the result of the proceedings. Had the 
suit failed, Lachchho would possibly have heard of the failure, 
but she would most probably know nothing of the averments 
contained in the pleadings. From first to last the efforts of 
Chunni Lai and his brother Deokaran seem to have been 
directed to bind Lachchho by descriptions of Chunni Lai as her 
adopted son, introduced into mstruments upon the operatibn of 
which that description could have no effect whatever, and which 
would probably never be known to her. 

The only other documents with which it is necessary to deal 
at length are (1) those connected with a suit which purported 
'to be instituted on the 12th Novemter 1894 in tha names of 
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Musammat Laclichho and Chunni Lai, described as adopted 
son of Dwarka Das,” against one Kunji Lai and Duli Chand 
to recover pssession of a shop in the market town of Hathras 
part of the estate of Dwarka Das, in which a compromise was 
entered into, and (2) those connected with a grant of land made 
to endow the temple erected by the widow to the memory of her 
husband, at Soron, because these are the only documents whose 
contents there is any evidence to show were brought to the 
knowledge of Musammat Lachchho. In the suit against Kunji 
Lai and Duli Chand, Lokman Das was again the pleader for 
the plaintifis. He is not able to state whether he was instructed 
by Chunni Lai or some other agent of Lachchho’s. The claim 
contains averments that : — 

" In liis lifetime Bv\rarka Das was in proprietary possession and enjoy- 
ment of tie said shop, and since his death Musammat Lachchbo, plaintiff, 
has been in proprietary possession and enjoyment thereof for about 40 years 
and Chunni Lai, plaintiff, who is joint with her, has been in possession and 
enjoyment of it since the time of hisjadoption." 

A compromise was arrived at to the effect that the plaintiffs 
should obtain a decree for possession, the defendants to obtain 
proprietary possession of the house on paying a lump sum of 
Es. 1,500, with interest, within a certain time, and the costs of 
this and of a preceding suit instituted by the widow alone for 
rent not to be recovered. 

This compromise was embodied in a memorandum entitled 
Chunni Lai and Musammat Lachchho, Iplaintiffs, v, Kunji Lai 
m and Duli Chand, defendants.” It is signed by Chunni Lai, 
Duli Chand and Kunji Lai. It does not contain, in the body 
of it, any reference whatever to the fact of adoption, and except 
that the plural plaintiffs ” is once used in it instead of the 
singular plaintiff,” it might, as far as its language is concerned 
have been drawn up between Lachchho alone and the defend- 
ants. This memorandum was filed in Court, and a decree in the 
suit was on the 13th May 1895 made upon the basis of it. Before 
decree, however, one Ahmad Husain, an officer of the'^Muneif^s 
Court at Hathras, went to the village of Thulai to get the com- 
promise verified by Musammat Lachchho. He says that he read 
over and explained to her the contents of the memorandum, but 
on cross-examination he admitted that he did not remember 
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whether any “ mention of the adoption was made.” Unless he 
read out the title and emphasised the plural plaintiffs, there is 
nothing whatever in the document to suggest to Lachchho that 
she was not suing in this suit, as she had in the previous suit sued, 
for rent in her own name and in her own right. In this latter 
suit she was defeated, not on any non-joinder point, or because 
she was not owner, but solely for the reason that the agreement 
to pay rent for the shop had not been satisfactorily proved. 
Ahmad Husain states he drew and signed an attestation clause 
on this document — ^in which it is stated that Musammat Lachchho 
“ heard and understood the contents ” of the compromise — and 
duly attested the same. It purports to bear her mark. And 
the names of Kanhai Earn and Eadha Kishan are sighed as 
witnesses. Kanhai Earn was not examined. Eadha Kishan 
swears that “ the written statement ” (presumably the compro- 
mise) was read over to her, and that she put her mark to it. 
He says nothing about her having understood it, or about its 
having been explained to h'er. On that evidence it is, in their 
Lordships’ opinion, impossible to hold that Musammat Lachchho 
was fixed with the knowledge that Chunni Lai was joined with 
her in the suit as the adopted son of Dwarka Das, or that he was 
so described on the record. 

The documents in the case on which the respondent most 
strongly relies are those connected with the endowment of the 
temple at Soron. They are three in number: (1) A taml'ik- 
nama bearing date the 29th July 1899; (2) a special power of 
attorney dated the 8th August 1899; and (3) a special power of 
attorney dated the lOth August in the same year. They each 
purport to be executed by Musammat Lachchho and CJiunni Lai 
who is described in each of them as the adopted son of Dwarka 
Das, and made .a party to them in that character. 

. The tamliknama contains many long, and complicated reci- 
tals, and amongst others the following 

•'According* to the custom of my caste and the members of my brother- 
hood and under lawful authority and by the permission of my husband, I 
adopted to him Chunni Lai during his minority and made him his successor, 
after performing' religious ceremonies and carrying out the injunctions of 
the Hindu law, He (Chuhni Lai) haa now attained majority and he lives 
^Jointly with: m And looks -aftej all the .aSairs relating to the estate of " 
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Bwarka Bas. In accordance witli the will of my hushand, the Mnsammati 
oonatrnoted at Soron, at the place where the Hindas perform worship, 
daring the minority of the aforesaid Chunni Lai, a pacca stone building 
called Kunj at the cost of Rs. 50,000, tinder the supervision and management 
of Maya Ram, the natural father of the aforesaid Chunni Lai j and in Sambat 
1940, 1, after Chunni Lai, one of the executants, had attained majority, 
installed therein Thakur Bwarka Dhlsh Maharaj after performing the 
fratuThtlia ceremony according tojthe principle of the Hindu law." 
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The document then proceeds to declare, in its operative part, 
that the Thakur therein named shall remain in proprietary pos« 
session of the landed property therein described, in order to pay 
thereout his salary, and have the temple at Soron cleaned and 
kept in repair, &c. By the first power of attorney EadliaKishan 
is appointed attorney to procure a mutation of names in the 
registry in respect of this property so dedicated, and the second 
power of attorney is to somewhat similar effect, Musammat ’ 
Lachchho in her evidence admits that she' had built this temple, 
desired to endow it, and executed a deed for that purpose in 
favour of Thakur ji, the deity named in it. She, however, posi- 
tively denies that the deed was ever read over to her. She must 
have been about dOjyears of age at that time, and she says her 
sight was dim. She admits that the registrar came to her house 
about the deed. She says that she sat behind the curtain, and he 
outside it ; that he asked her if she had executed a^deed in favon* 
of Thakurji, and she replied yes : that he questioned her about 
the property she had given over^to Thakurji, and she told him it 
was the property of Jahangirpur and Tor. She says thab the 
deed was not read out to her by any of those present when she 
witnessed it, that she asked them to have it read out to her, and 
was told it would be read out afterwards. She farther says that 
the registrar did not read it out, but merely told her it was a 
deed of gift to Thakurji, If this account be true, it is obvious 
that nothing occurred to call her attention to the statements in 
the deed concerning Chunni LaPs ad option, "and in the face of 
her evidence it is incumbent on the respondent to establish con- 
clusively that these particulars of the deed were brought to her 
notice before he can in any way rely upon them as admissions' as 
against her. The deed was tendered for registration, and before 
its registratibii the sub-registry Hathras called upon her in , 
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order to verify it. In his certificate he states that she admitted 
the completion and execution of this document after hearing and 
understanding the same.^^ He was examined as a witness.- His 
evidence is rather extraordinary. He does not deny that she 
was inside the curtain and he outside, but he says that he read it 
over to her word for word ; that his clerk also read it over to 
her; that he asked her if she understood the document word for 
word ; that she replied, I executed the document and I have 
understood it ” ; that she then added, Chunni Lai is my adop- 
ted son ; that he said to her, what was the necessity of making 
mention of adoption therein, and that she replied, “ I have made 
mention (of it) herein to make the matter more secure so that no 
dispute may arise in future.” He admitted that he had not 
noted down that Lachchho had told him she had made the adop- 
tion. This witness'proves rather too much. His clerk, who is 
alive, was not examined. His business] would naturally be to 
find outfif she knew that she was disposing of property by this 
deed, what was its nature and extent, and what was the purpose 
of the disposition. If the respondentia case be true, his adoption 
had been notorious for 22 years. Radha Kishan says that he 
also read the valcalatnama and power of attorney to Lachchho. 
Girdhari Lai, who was a witness to both this deed and the power 
of attorney of the 10th August, was^not produced. Ram Prasad, 
whose name appears on the power of attorney of the 8th August, 
was called ; he admitted that he drafted this document and said 
he read it over to Lachchho. He also states that both Lachchho 
and Ohuuni Lal]said the latter was her adopted son, and then 
makes the extraordinary statement that it was suggested that the 
name of Musammat Lachchho should be expunged. According 
to this evidence the deed was read over to Lachchho three mr 
four times, on as many separate occasions by as many different 
persons. Why this repetition? It is evident that Chunni Lai 
and his attorney, who is charged with the duty of superintending 
this litigation on his principaPs behalf, and is therefore party to 
the suppression of evidence, arranged this entire business. • Their 
Lordships are not satisfied that the passages of these documents 
dealing with the adoption of Chunni Lai were brought to the 
knowledge of Lachchho and their effect explained to her, though 
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the gift and declaration may have been. It was entirely colla- 
teral to the main purpose of the deed thus to record what, accord- 
ing to the respondent, was a notorious fact. Their Lordships 
cannot concur with the High Court that the fact that these or 
any other documents of the like kind containing such collateral 
recitals were registered and acted upon raises any presumption 
whatever that Lachchho was aware of the existence of the recitals 
in the instrument acted upon. 

Of the many suspicious things about these documents contain- 
ing references to adoption, or describing the respondent as an 
adopted son, one of the most suspicions is the absence of all refer- 
ence to the date of the adoption. For all they disclose, it might 
have occurred at any time between his birth in 1865 or 1866, and 
July 1888. As far as appears in this case, the date of that cere- 
mony was first fixed when the plaint in the second suit was 
filed on the 24th December 1900. The first action (i.e,, that in 
which Kishori Lai was plaintiiT) was instituted on the 22Dd 
September 1899, over fifteen months previously. In this latter 
case, though Chnnni Lai pleaded that he was adopted, he did not 
name any date for the ceremony. Having regard to all these 
facts— the contradictions between the principal witnesses ex- 
amined on the respective sides on almost every important point ; 
the improbabilities of the respondentia story ; its inconsistency 
with the conduct and action of the principal parties concerned, as 
well as with the mode in which the business of the firm was 
conducted and carried on ) the suppression of documents • the 
non-appearance of the respondent as a witness at the trial to 
explaio,*if he could, the many circumstances which called for 
explanation from himj and, above and beyond all, the non- 
production of any account of the expenditure at the ceremony of 
adoption — their Lordships think that the most rational and just 
conclusion is this, that the respondent has failed to discharge the 
burden of proof of the adoption which undoubtedly lay upon him, 
that is, that his case is not proven. 

Their Lordships will therefore humbly advise His Majesty • 
that these appeals should be allowed, the decrees of the High 
Court discharged with costs, and the decrees of the Subordmato 
Judge restored. 
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The respondent must pay the costs of the appeals. 

Appeals allowed. 

Solicitors for the appellant : — Pi/fe, FarroU & Co. 
Solicitors for the respondent : — T. L. Wilson & Co. 

J.V.W. 
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jDecember 1 . 

Before Mr, Justice BicTiards and Mr, Justice Griffin, 

BIBA JAN (PiATNUPP) V. KALB HUSAIN AND OTHERS CDepbndantb).* 
Muhammadan Zato-^^ Sunnis-- Waqf—Bro'oisionfor celebration of anniversary of 
hirth of Ali Murtaza, expenses of the Muharram and the death anniver* 
taries of members of the family of, the. wdqif also for repairs of xmamlara 
—Waqf held to he valid, 

A Muhammadaii lady belonging to tlijs sect purported to make a 
waqf of all her property and provided|tbat a sum amounting to decidedly tbo 
larger portion of tbe income of the dedicated property should be applied annu* 
ally tovrards the following purposes, viz,^ the celobration of the birth of Ali 
Murtaza, the expenses of keeping Vasias in the month of Muharram, the anni- 
Yorsariei of the deaths of members of the w^lqif’s family and the expenses for 
repairs of an imambara which the wtlqif had built, and declared that the pro- 
perty had been dedicated to God and charitable and religious purposes. 

JOfeW that the dedication was not illusory; there was an intention of 
cro<iting a substantial waqf for pious and charitable purposes, and the objects 
for which the waqf was created wore valid. 

The facts of the case were as follows:— 

The plaintifi alleged that one Musammat Najiban was the 
daughter of plaintiff’s father’s sister, and was the owner of 
considerable movable and immovable property; that she died 
on the 4th of June 1904, when she was about 90 years old ; that 
Kalb Husain, defendant 'No. 1, was the muh'htar-i-df'm and 
servant of Musammat Najiban ; that Ata-ullah, defendant No. 2, 
also lived with the said Musammat at Bareilly, being the brother 
of the defendant No. 1 ; that Musammat Maddo Jan, plaintiff’s 
own sister, who was defendant No. 3 in the suit, also lived with _ 
the said Musammat Najiban, who]]on account of her old age and ' 
having no child or near heir was under the undue influence of all 
these defendants ; that the plaintiff was living in her husbands’ 

•EiritAppealNo,62ofl907,fromadecreeofGirrBjKiihorDatt,Subor- 
AinatB Judge of Bartilly, dated the 17 th of November l90(5/ 
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house m the Budann district ; that on the death of Musammat Naji- 
ban the plaintiff and her sister, defendant No. 3, became entitled 
to all the property left by the said Musammat in equal shares ; 
that when the plaintiff made efforts to take possession of the 
property and to obtain mutation of names in her favour in the 
Eevenue Court, she found that the name of the defendant No. 1 
had been entered in the revenue papers in respect of a five bis- 
wa zamindari share in mauza Giirgawan under a deed of sale, 
dated 18th February 1902; that the names of defendants Nos. 1 
and 2 were so entered in respect of another five biswa share in the 
said mauza under a waqfnama, dated the 2nd of November 1902, 
and that the names of^all these defendants were entered in 
respect of the remaining property under a deed of gift, dated 26th 
February 1903 ; that the plaintiff desired to bring a separate suit 
in respect of the deeds of sale and gift, the present suit being 
only for possession and mesne profits in respect of the plaintiff^s 
share in five out of ten biswasof mahals musMaqil and ihtimali 
in the said mauza Gurgawau and a house named ixnambara in 
Bareilly, which were in the possession of the defendants Nos. 1 
and 2 as mutawallis under the said waqfnama and for a declara- 
tion th at the waqfnama was altogether invalid in law. 

The defendants Nos. 1 and 2 contested the suit on the 
allegations that the plaintiff was not the daughter of Sana-ullah| 
Musammat Najiban^s maternal uncle, and had no right to bring 
the suit j that the defendants were the sons of the said Sana-ullabj 
and one Musammat Mammi Jan, being the daughter of the said 
Sana-ullah, was a necessary party to the suit ; that the deed of 
endowment was valid according to Muhammadan law, and had 
been executed by Musammat Najiban of her own free will and 
without any undue influence of any. person and while she was in 
fuU possession of her senses and in proper health; and the w^qif 
had relinquished her own possession of the endowed property and had 
properly put the mutawallis in possession thereof; that the greater 
part of the income of the endowed property had been assign- 
ed for pious and charitable purposes, and a margin of the profits 
had been left to meet probable contingencies like those of alluvion, 
diluvion, costs of litigation and arrears, &c., and that if th 
endowmint be heldinvaUd and the plaintiff' be proved to be Ik 
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daughter of Saua-ullah/ she could ouly^ claim one out of seven 
shares of Musammat Najiban^s property and that the mesne 
profits claimed were excessive. 

The Court below found that the plaintiff was one of the two 
daughters of Sana-ullah ; that the defendants jSTos. 1 and 2 were 
not sons of Sana- ullah, although they styled themselves as such, 
being the sons of one Musammat Dhuman a prostitute, who had 
never been married to Sana-ullah, although living with him; that 
Mammi Jan was not a necessary party, being the daughter of the 
said Musammat Dhuman ; that the donor had built the imambara 
house in which she used to hold majlises (religious meetings) 
during ashra (the first ten days) of mu^arram, and being of a 
charitable and religious turn of mind, used to spend Rs. 1,000 to 
Rs. 1,200 per annum in these majlises and charities, and that 
the waqfnama had been validly executed by her and was con- 
sistent with her religious and charitable ideas ; that the deed of 
endowment was not in favour of the defendants Nos, 1 and 2 
except in so far as it made them the Mutawallis, and that the 
waqf in the present case was a valid waqf under the Muham- 
madan law. It accordingly dismissed the suit with costs. The 
plaintiff appealed. 

Mr. Abdul Majid, for the appellant, submitted that the 
Fatawa -Alamgiri was the most authoritative book for Sunni 
Muhammadans. According to it appropriations for reciting the 
Quran w^ere void. Observance of taziadari ceremonies during 
the muharram were not in accordance with Sunni tenets. 
There must he qurhat (or nearness) between the appropriation 
and the object. If a Sunni Muhammadan were to make a 
waqf for taziadari ceremonies, there would be total absence of 
qurhat He cited Baillie’s Digest of Muhammadan Law, 
pp. 658, 569, 676, 

It might be good to hold prayer meetings on the anniversary 
of a death, but it was not the general practice to observe 
ceremonies on the anniversary of a birth. The Jaw was that the 
bulk of the property must go for charitable pui’poses. If this 
was not so, the whole waqf was void. The gist of the evidence 
was that during muharram illuminations took place and some 
^iweets were distributed. These were not the sort of acts which 
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were meritorious and for which a valid waqf could be maiie 
according to Sunni laws. The fatehah brasi referred to in the 
deed could not mean the celebration of the death anniversaries 
of persons of the family. This was never cauutenanced by 
Sunni law. The establishment of an imambara is not a valid 
object among Sunni Muhammadans. Any sum appropriated 
for the purposes of the imambara would not go for any valid 
object, and except for the Imambara no certain object of 
appropriation was mentioned in the deed. The waqfnama was 
certainly invalid so far as this was concerned and it was 
therefore invalid as a whole. Regarding fatekas^ illuminations 
and object of waqfs, counsel submitted the following original 
texts for consideration of the Court :~ 

(1) '‘It is reported by Abdullah, son of Masud, that the Propbefc of God, 

may the mercy and peace of God be upon him, baa said, —He who beats the 
cheeks and tears the garments and laments lamentations of the days of dark, 
is not among us (f. e, among my followers)/’ ^ 

It is reported by Burdah that Abu Musa became unconscious. Then 
his wife, Umma Abdullah, came and cried out weeping. When he came to his 
senses, he said, Do yon not know (he mentioned the tradition saying) that the 
Prophet of God, may the mercy and peace of God be upon him, said ‘I am 
angry with the person who gets his head shaved, weeps loudly, and tears his 
garments.* These traditions are reported by Bokhari and Muslim.” 

[The Mishkatul Masabili, chapter relating to lamentation 
on the dead, sub-chapter I, p. 150.] 

(2) . “ Among tbe objectionable inventions is the act done in most of 
the towns, i e. the display of large number of lights by waste of money on 
certain nights of the year.” 

[The Al-ukvdu Dmrrat-o Ji-tanhihil-Fatawat EanUdiyat-i, 
^,369.]. 

(3) . “ The Prophet of God, may the mercy and peace of God be upon 
him, has forbidden the recital of elegies.” 

[The book of the traditions reported by Ibn-i-Maja, the 
chapter relating to dead bodies, p. 116,] 

So far as fateha was concerned there might be some differ- 
toce of opinion among the auBhorities. It might be meritorioos 
to some extent. But so far as was concerned there 

was no authority which considered it meritorious according to 
Sunni Muhammadans. The case of Ealeloold v. HfuseeTuddeen 
(1) showed what purposes could be meritorious and wl^t 
p) (1894) I. D. B., 18 Mad,, m 
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might be valid. As ia that ease, so in this, the waqf contravp« .1 
the rule against perpetuities. Unless it could be shown that n 
the objects of taeiadwri were valid, the waqf whollv L 

™l.tog to waqf mad, by a Shi. Mohamldai *1 . 
the waqf was declared invalid. ™ ® 

to trr.T “ ““““ 8k» aid SaMi lawyer, „ 

2od J A a M“l>»1>1»da1 Law 890 

2«d ,d. Aeoordmg to the Shia, . waqf must be J’,f ' 

*» “>» b»”^ 

mawkrnd The qaestioa of the validity of waqf with 
rrferenoe to faMah oeremooie, wa, disoasted i Rut d j 1 
ar Yar Khan (2), and this was the only reported 
psel could find on the point. The learned Judge ^ not 
oun w et ier m this case there was any purpose of endowment 
pious, religious, or beneficial to mankind according to Sunni 

rt '"“ft ^ or religion to 

whob the waqjf wa, . party eomteoaoced each ob,ervano., and 
whether such observances were customary. 

So fat a, the mmtlad the eelebrafion of the birth 

oeremony of ft. Prophet wa. eonoerned, it wa, inonmbenl on 

S.rdqb T t >’““1 dieoreoe. between the 

Snnni, and Sbm, lay where we came to the portion of tto fontli 

Cahph. Onthewhole.aooordingto Shi.,, the endowment mart 

be for pmjm pt^o,,,, which .oeording to the Snnni, nmrt be 
for charitable objects. 

It w., he ,e,n lh.1 the w.,f was not certain a, to .11 

fto objeols referred to in ii-Fatma SiM v. The Mmral, 
G^eralofScnMy (S) If fteir Lordship, were of opinton 2 
a y of the purposes of waqf mentioned in the deed was illeeal 
the question would remain whether the bulk of the property had 
been dedicated for charitable purposes or not, or wheS was 
a perpetual bequest to the mutawallis iu the guise of a waqf. 

-—Phulohand V. Akbar Yar 
V. Amc^chand (5) and 

Abul Fahta v. Rasamaya (6). ^ 

(1) (1904) 2 A. L. J. E., 619 

(2) (1896) 1. L.B.,19A11 f*” , 


rW J- J-- B- 19 ail, 211. 
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A consideration of tHs question would render it necessary for laoB 
their Lordships to inquire into the total income and expenditure of biba 

the endowed property in order to as certain whether the appropria- 
tion made in the deed was for valid purposesor not. According to Husaix. 
the plaintiff out of a total income of Es. 2,500 after all appropria- 
tions and expenses there was a balance of Es. 1,500 unprovided 
for in the deed, and this was clearly to go into the pockets of the 
muta Wallis. 

Mr. Abdul Maoof fMr. B, E, O^Gonor with him), for the 
respondents. The validity of the waqf was attacked on the 
ground that the objects for which it had been made were not 
countenanced by Sunni law and that the persons for the benefit 
of whose souls the endowment had been made were not regarded 
as sacred by the Sunni Muhammadans, Hazrat Ali was 
respected by Sunnis as well as Shias. The other three 
Caliphs his predecessors were revered by the Sunnis enly. 

To say that any ceremony for the commemoration of Hazrat 
Ali was illegal would be contrary to Sunni tenets. The 
essence of the muharram ceremonies was that the Musalmans 
mourned the sad death of the two Imams Hasan and Husain, 

They were the grandsons of the Prophet and the sons of Hazrat . 

Ali, whom the Shias and Sunnis would alike revere. The real 
object of faziadari (muharram ceremonies) was to assemble to 
mourn for the sad death of 'the two Imams, The merits of the 
ceremonies were not to be judged by any artificial ceremonials 
that perhaps had gathered round the true object. The people 
who assembled there would observe a manner of mourning and 
it could -never mate the waqf illegal because the idea of the 
waqf was to commemorate the death of the two Imams. The 
original authorities cited on behalf of the appellant had no 
bearing on this point. In reply to that the respondents submit- 
ted various authorities in the original. are offered for 

the benefit of the souls of the deceased as the Eoman Catholics 
celebrated their mass. The merits from them would also accrue 
to the good of those who offered them. It was to be observed 
also that during all these ceremonies substantial gifts were 
distributed to the poor and to all those who assembled in the 
TTiajUses. 
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It had been argued before their Lordships that portion of 
the appropriation was bad because the object had not been 
mentioned with certainty. The words Fatehah barsi etc., could 
not mean Fatehahs for the benefit of all dead souls, A reason- 
able construction was to be put on such language conveying the 
wAqif s intentions. The language could only mean that the dead 
persons of the donor’s own family were referred to. Ameer Ali 
Muhammadan Law^ Vol. 1, 3rd ed. 174. 

There was no uncertainty in the subject-matter, neither in 
the object. The motive was for the good of the poor (Ibid, page 
323). Even mere vagueness, if there was any, could not invali- 
date the whole waqf. The law would hold it valid for all the 
valid purposes enumerated in the deed. Something like the 
doctrine of cy-pres it was submitted, would apply. The case ot 
Kaleloola v. Naseeruddeen (1) would support the respondents’ 
case better than it would the appellant’s. At page 213 it was 
mentioned that a waqf for fatehahs w^as valid when made for the 
benefit of the souls of the saints. Again at page 20G the prac- 
tice, the appellant so strongly objected to, was reported to have 
been sanctified by long usage and custom. These specific pleas 
had not been raised in the Court below and so there was no dis- 
cussion of such matters in the judgment. Hai they been so 
laised there would have been overwhelming evidence to show 
that the Sunnis as a matter of fact observe such ceremonies. 

Upon a proper construction of the deed it would appear that 
the entire income was to go for charitable purposes. The w&qif 
herself regarded her entire ten biswas property to be yielding an 
income of Rs. 2,000 only : for she had leased the whole 10 biswas 
share for that sum. The corpus of the 5 biswa share had been 
dedicated. The income, whatever it was, (the donor herself 
regarded it at Rs. 1,000 per annum) was to be regarded as dedi- 
cated. No special provisions had been made for the benefit of the 
mntawalli who were always accountable for the property to the 
public. It was only when a specific portion of the income was 
dedicated to charity, side by side with any provisions for the 
mutawallis thab a question could arise whether a substantial 
dedication for public charity had been made. Any conditions 
(1) (1894) L L. R., 18 Mad., 201. 
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restricting the accountability of the mutawallis Were certainly 
void; but so was not the waqf. Here the question could not arise 
whether the whole was a scheme in disguise for the benefit of the 
mutawallis. The donor herself calculated the income of the 
endowed property to be Es. I5OOO. The position of the Muta- 
wallis in respect of expenditure from this income was more like 
that of an executor of will. The mere fact that there could be a 
possible surplus left with the mutawallis would not invalidate 
the waqf. The whole corpus and so the whole income, together 
with any possible increase or diminution, was the subject-matter 
of the waqf. The ease of Muhammad Munawar Ali v. Ila$Vr 
Ian (1) related to the waqf of a Sunni. At page 336 the clauses 
of the waqf are discussed. There a substantial portion of the 
property had not been dedicated for charitable purposes. Here 
the entire property had b<"en so dedicated. 

The case of Luchmiput v. Amir Alum (2), would show how 
far fatehahs, &c., were good piirposesfor waqf. The word Z7rsas 
defined in Hughes’ Dictionary of Islam^ showed that they were 
ceremonies for the celebration of Any celebrated saint of Islam. 

Only a small portion of the income had not been shown as 
speciScally appropriated to any of the specific objects mentioned in 
the deed. That was because the up-keep of the estate was expen- 
sive. Portions of the mahals were subject to heavy litigation 
owing to alluvion and diluvion. The extra expenses for all these 
had to be met. The respondents submitted that no portion of the 
income was meant for their personal benefit. The respondents 
also relied on FhulOhand v. Akbar Yar Khan {Z),8ayed Mustafa 
V. Amina (4). The original authorities submitted will show 
that the whole waqf could n ot be set aside simply because an insig- 
nificant portion could be said to be unauthorijzed. The waqf was 
not bad either on the ground that it was illusory or upon the ground 
that the objects were not authorized by Muhammadan law. 

Mr. Abdul Majid, replied. 

Eichaeds and Geiffik, JJ. — .The plaintiff in this suit seeks 
to set aside a waqfnama^ dated the 2ad of November, 1902, execu- 
ted by one Musammat Najiban, and for possession of a half share 
in property dealt with by the waqf nama, and for mesne profits. 

(1) (1899) I. A11., S29. (8) (1896) 1. L. E., 19 AH., 211, 

(2) (1882)|L L4E., 9^^C^^^ (4) (1804) A. L. J .E., 
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The plaintiff alleged that the execution of the deed was brought 
about by the undue influence of Kalb Husain, that Najiban was 
insane when she executed the deed and that no valid endowment 
had been created (1) because the objects were not legal, and (2) 
because the endowment was illusory and really made for the 
benefit of Kalb Husain and his brother Ataullah, the mutawallis 
appointed by the waqfnama. This appeal is closely connected 
with First Appeal No. 341 of 1906 decided on the 27th Novem- 
ber 1908, and also with another First Appeal No. 340 of 1906, 
which it has been unnecessary for us to demde inasmuch as the 
parties compromised it. The evidence in all these cases was by 
consent read asjevidenoa in each case. The two connected appeals 
Nos. 340 and 341 of 1906 arose out of suits to set aside a deed of 
sale, executed by Muaammat Najiban on the 18th of February, 
1903, in favour of Kalb Husain on the grounds of the insanity 
of Musammat Najiban and the undue influence of Kalb Husain. 
The case of the plaintiff, so far as the plea of insanity was con- 
cerned, completely failed, and we have given our reasons at length 
in First AppealNo. 341 of 1906 for holding that the case founded 
on undue influence has also failed. The court below decided 
in favour of the plaintiff in the connected cases on the ground 
that the transaction came under the provisions of section 16 
of the Contract Act. But the present suit was dismissed, the 
court below being clearly of opinion that Najiban was not 
insane and that undue influence was not proved. We agree 
with the court below in this finding and we do not think it 
necessary to discuss the evidence, particularly as we have al- 
ready dealt with it in our judgment in First Appeal No. 341 
of 1906. 

There remains the question of the validity of the waqfnama. 
In the court below this was certainly not the main ground of 
attack on the waqfnama, but it was raised by the pleadings 
and has been argued by Mr. AbdvZ il/aj'jci • in support of the 
appeal. Najiban, it is clear from the evidence, was piously 
and charitably disposed for » number of years before her 
death. She had built an Imambara at a cost of several thou- 
sand rupees. She was in the habit of keeping tazias and 
distributing gifts of food in charity. Her expenses in these acts 
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of charity amounted to Es. 1,000 or Es. 1,200 a year. She took 
a specialinterest in these matters. Before her death she made 
a pilgrimage to Mecca and after her return she continued 
the same pious course of action. All this clearly appears 
from the evidence. The endowed property, which of course 
includes the imambara, is stated in the waqfnama to be worth 
Rs. 40,000. The landed property exclusive of the imambara 
is worth Es. 30,000. It appears that the tenants were some 
what uoruly and there was considerable amount of litigation 
in realizing the rents. Part of the landed property consisted 
of a share in an alluvial mahal, the income of which was 
subject to fluctuation. The waqfnama is to the following 
elTect : — 

« Whereas there are a 6 biswa Ka^mindari share in 10 biswa ^atti iurhh 
'in the village G-nrgawan, pargana Aonla, and a $acca newly built house used 
as Imambara No, in Bareilly near the library, bounded as given below, 
worth Es. 40,000, and I am np to this time in proprietary possession thereof 
without the participation of anyone, I have now in a sound state of body 
and mind without coercion and of my own accord made a wag^f of the whole 
of the said property, ue. 5 biswas of the village Gurgawan and the house 
used as imambara together with all the original and appended rights, 
zamindari appurtenances, sir land, groves, collection houses, abadi, hasar 
(market), all the setoai items and etc., including mabruha lands, 

for religions and charitable purposes subject to the following conditions 
and have appointed Kalb Husain, general attorney, and Ataullah, sons of 
Shaikh Sanaullah, as mutawallU (superintendents) of the endowed property 
and put the said mutamallis in possession thereof like myself. I shall get 
mutation of names in respect of the said xamindari share duly effected in 
the revenue department (Court). 

1. The said mutaxoalUs should collect rent, and every sum of money 
due in respect of the endowed property, and pay the Government revenue, 
the village expenses and the salaries of the servants and out of the remain* 
ing amount of net profits they should pay under their own management 
Es. 200 annually for the expenses of milad (birth anniversary) of the last 
of the Prophets {may the mercy of God be upon him) and that of Ali Mur- 
taza in'^ the months of Eabi-ul-awwal and Ramzan respectively, Es. 6G0 for 
the expenses of making offerings and keeping iazias in honour of the 
chief of the martyrs, namely. Imam Husain and Hasan (may peace be on 
them) in the month of Muharram, and Bs, 200 for the expenses of the 
death anniversary of the dead persons and the repairs of the 

2. The said mutawallU shall, in no case, have power to sell or 
mortgage the endowed property, nor shall the said property be liable to 
pay the debt due by the mutawallU or to be sold by auction. 
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8. Should the said muiawalUt die without appointing anyone as 
mutawalUi or their representative, a qu^ilified male descendant of the 
present muiawalUs shall be appointed as mutawalli; no other person 
shall have a right to bo appointed as mutawalli. On the other hand 
this order of succession shall remain in force for all eternity generation 
after generation. No committee or society can interfere in the endowed 
property, inasmuch as the profits of the said endowed property have been 
dedicated for the maintenance of charitable purposes and offerings so 
that my name may be perpetuated in this world as well as in the next 
world and my soul benefited in the next world. 

4. All the proceedings in the civil, criminal and revenue courts and 
in the Honourable High Court, Board of Revenue, Privy Council and all 
the departments in India relating to the affairs of the endowed property 
shall rest with and be taken under the control of the mutawallis. 

6. I have made the endowed property God’s property from this 
day and divested myself of ‘all proprietary connection therewith. After 
agreeing to the aforesaid conditions, !%have executed this deed of endow- 
ment, in order that it may stand as authority and be of use when, 
needed.” 

It will be noticed that the mutawallis are directed to collect 
the rents, then to pay the Government revenue, the village 
expenses and the salaries of the servants, and then to apply 
the net profits in certain proportions. 

Tha actual amounts are set out. They come to a sum of Rs. 
1,000. It is argued that the property naust yield a net profit of 
more than Rs. 1,000 per annum and that as only Rs. 1,000 is 
appropriated, the balance would all come into the hands of the 
mutawallis, Kalb Husain and Ataullah, beneficially. As re- 
gards this it must be borne in mind that it is not only Rs. 1,000 
which is appropriated by the donor to the service of God. She 
expressly says that the entire property is appropriated to the 
service of God. Mr. Abdul Baoof counsel on behalf of the respon- 
dents, repudiates all claim to any beneficial interest to any part 
of the income of the estate. If we assume for the purposes of 
this branch of the case that the objects of the wa<jf were legal 
and that the waqfnama was duly executed, the onus of showing 
that having regard to the value of the property, the waqf was 
merely illusory lay upon the plaintiff. We have been referred 
to the extract from the khew^at of 1310 fasli, exhibit 15 C., in 
which the Government revenue of the entire 10 biswa share 
owned by Najiban is shown as Rs. 3,912 and to an extract from 
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the jamabandi, for 1310 Fasli showing the income of the 10 
biswa share for that year. The patwarl of the village was examined 
as one of the plaintiff ^s witnesses. He stated that the Govern- 
ment revenue was Rs. 4,537-14-7. That statement was allowed 
to go unchallenged and it was accepted by the court below. This 
witness farther s bated that the village expenses according to the 
account furnished to him by the agent amounted in 13 12 fasli to 
Rs. 2,244-2-9. The village expenses and the expenses of the man- 
agement seem no doubt very high, but we think it very probable 
that for many years the village had been managed in an extravag- 
ant way. Musammat Najiban had been a prostitute and a dancing 
girl. It appears that the whole 10 biswa share had been leased 
out for a term of 14 years from 1878 to 1892 at a rent of 
Rs. 2,000. ThiswouldleaveonlyRs. 1,000 [as the profits of the 
endowed property. This lease had expired in 1892 and the estate 
is now probably of greater value, but we do not think that there 
would be a very large surplus over aud above Rs. 1,000 after 
defraying the pay of the servants and the cost of managing the 
estate. Under the waqfnama the mutawallis get no remuner- 
tion for their services and they would of course be justified in pay- 
ing for the services of manager of the property. Taking all the 
evidence into cousideratiou we are clearly of opinion that it can 
not be said that the main object of the waqfnama was to benefit 
the mutiwallis under the guise of religious and charitable en- 
dowment. On the contrary there was a dedication of the entire 
property to the objects set out in the waqfnama. 

The only point that remains is the question of the validity of 
the objects of the endowment. The parties are Sunnis and it is 
contended that to endow the property for the purpose of cele- 
brating the milad of Ali Murtaza is not good according to Hanafi 
School, although it is admitted that a like celebration of the milad 
of the Prophet stands on quite a different footing and is valid. 
The appropriation of Es. 600 to miiharram is also challenged on 
like grounds. We have been referred to no authority forbidding 
the celebration of the birth of Ali Murtaza. As to the muharram 
expenses, the deed provides for the making of the offerings, i.e. 
feeding of the poor on the occasion of the muharram. This is 
clearly ^ charitable object, and the keeping of the tazias is a 
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pxotisand religious ceremony not restricted solely to theShia sect. 
It may be that the mode of observing the ceremony differs in the 
case of each sect, but we are satisfied that in the present case the 
intention of the donor was to continue and perpetuate the religious 
ceremonies and charitable works in which she had been engaged 
during her life. The remaining Es. 200 is appropriated to the 
death anniversaries (6am ammat) and to the repairs of the Im- 
ambara. The latter is admittedly a legitimate object of waqf. 
The contention of the respondents is that the death anniversaries 
(6am ammat) should be understood as meaning the death an- 
niversaries of the members of Najiban^s family, and we think that 
this is a reasonable interpretation to be put on the words. We 
have come to the conclusion, after considering the evidence and 
the arguments, that the waqfnama was not illusory and there was 
an intention of creating a substantial waqf for pious and charit- 
able purposes, and we hold that the objects for which the waqf was 
created were valid. We therefore dismiss this appeal with costs. 

A^pjpeal dismissed. 

APPELLATE CRIMINAL. 


JBefore Mr» Justice Aihmanand Mr» Justice Karamat Mutain, 
EMPEROR f?. GCTTALI. • 

Act JTo. XZV 0/1865 (Indian lenal Code) ^ section Murder — Poisoning 

by dhatura — Intention-^ Knowledge. 

nbatura was administered with the usual object of facilitating robbery, 
but in such quantity that the person to whom it was ^ivendied in the course 
of a few hours. 

Meld that the person so administering dhatura was rightly convicted 
under section 302 of the Indian Penal Code. 

Thk facts of this case are fully stated in the judgment of the 
Court. 

The Assistant Government Advocate, (Mr. Tf. K. Porter) for 
the Crown. 

Aikman and Kabamat Husain, JJ — The appellant Gutali, 
alias Ajudhia, has been convicted of an offence punishable under 
section 302 of the Indian Penal Code and sentenced to transpor- 
tation for life. He has also been convicted of an offence punishable 

• Criminal Appeal No. 933 of 1903, from au order of S. B. Daniels^ 
Segsioni Judg^e of Baudi, dated the 7tih qf^Sep bomber 
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under section S28 of the Indian Penal Code and sentenced to 10 
years’ rigorous imprisonment. The sentences have been ordered 
to run concurrently. We have read through the whole of the 
evidence and we see no reason whatever to doubt the prisoner's 
guilt. On the 29th of May last he attached himself to an o|d 
man Arjun and his grandson Earn Nath, who had gone to 
Mahaban to purchase an ox. He was previously unknown to 
them. He said that he was a Thakur of Chilikpurwa and that 
he too had come to buy an ox. He remained in their company 
from 2 or 3 gharis after sunrise until after noon. Both Arjun 
and his grandson partook of the food which the accused had pro- 
cured. The accused pressed them to go to the village Karahra 
where he said he had seen some bullocks for sale. After going 
a short distance Arjun became ill and fell to the ground uncon- 
scious. He and his grandson*were seen lying on the road that 
same evening. The grandson was dead. Arjun and the grand- 
son were seen by the Hospital Assistant, who found in each case 
the pupils of the eyes dilated. When Arjun was found, he was 
seen to be pluckiug at the ground with his hands. The brain of 
Earn Nath was congested and in the opinion of the Hospital 
Assistant the congestion was probably caused by poison. 
Although no poison was found by the Chemical Examiner in the 
portion of the viscera of Earn Nath sent to him, we think that 
there can be little doubt that dhatura had been administered. 
When Arjun came to himself, he found that he had been robbed 
of his money and his grandson^s ear-rings had been taken away. 

The dhotis of both had also been taken away. At that 
time no^ trace was found of the person who had been in the 
company of Arjun and the deceased. 

On the 19th of June two more men, Girdhari and HalKa, 
were joined by an utter stranger, who persuaded them to partake 
of food which he gave them. They both became unconscious. 
Before the accused could make off, some residents of N-athupura 
came up and had their suspicions aroused by what they saw. 
They arrested the accused as he was attempting to make off* He 
was taken to the police station and sent to the Hamirpur jailp 
There on the Ist of July he was picked out by Arjun from 
amongst a number of under trial prisoners as the man who hi4 
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been in his company for” several hours on the 29th of May and 
had given him the food, after eating which he became unconscious 
and his grandson died. No reason is assigned to account for 
Arjun or the other witnesses falsely identifying the accused. 
The evidence of the Hospital Assistant and of the Chemical Exa- 
miner clearly proves that Girdhari and Hallia were drugged 
with dhatura. The prisoner called evidence to prove an alibi 
which we agree with the learned Judge in considering * quite 
insufficient to shake the strong case for the prosecution. We see 
no reason to interfere with either conviction. Although death 
does not always follow from poisoning, yet it does follow 

in a considerable proportion of cases. Here the accused must 
have given dhatura to Ram Nath in such a large quantity as to 
"result in his death within 3 or 4 hours. We consider therefore 
that although he may not have intended to kill Earn Nath, he 
' must be held to have known that his act in giving a dangerous 
substance in such a quantity was at least likely to cause death. 
We find no reason for interference and dismiss the appeal. 
[But see Emperor v. Bhagwan Din, I. L. E., 30 All., 668 
—Ed.] 

Appeal dismissed. 


REVISIONAL CRIMINAL. 


Defer 6 Mr, Justice Sir Q-eorge Knox, 

JHXNGAI SINGH t?. RAM PARTAP. ♦ 

Criminal 'Brocedure Code, sections 145 a7id 435 — Statute 24 and 25 Viet., Cajc, 
; CIV, section 16 — Order under section 145, Crimmal Brocedure Code^ 
Revision — Bowers of High Court, 

Where proceedings are in intention, inform and in fact proceedings 
under Cliapter XII of tUe Code of Criminal Procedure by a Magistrate duly 
empowered to Act under that chapter, cho High Court has no power to send 
, for those proceedings either under the Code or under section 15 of the Indian 
, High Courts Act, 1861. Daulat Koer r, Kameswari Koeri (1), In re Bandurang 
Govind (2) and Daldeo DaJesh Singh Y.HaJ Dallam Singh (3) referred to. 
Maharaj Betoari r. DCar Charan Dai (4) followed. 


• Criminal Revision N'o. 725 of 1908, from an order of 1), T. M. Wright, 
Magistrate 1st Class, of Mirzapnr, dated the 24th July 1908. 


ISl 


*voii. xxn.] 


ALIiAHABAD SEttllS. 


Ox til e 7th of August 1901, one Mahadeo Singh executed a 
lisufruetuary mortgage of certain property belonging to him in 
favour of Jhingai Singh whereby he mortgaged his interest as 
Malih Adna in the holding. One Makhan liwari claimed to 
be the occupancy tenant of the same holding, and Earn Par tab 
alleged himself to be the sub-tenant of Makban. In a litigation 
between Makhan Tiwari and Jhingai Singh before the Subordi- 
nate Judge of Mirzapur, a compromise was filed on May 24th, 
1905, whereby, subject to certain terms, Makhan Tiwari agreed 
to surrender possession of the holding to Jhingai Singh. Jhingai 
-Singh obtained possession and executed a dahhalnama, on the 
28th of June 1905, in pursuance of the compromise decree. Sub- 
sequent to this Makhan Singh, on the 2nd of July 1905, 
executed a lease of the holding in favour of Earn Partap, Earn 
Partap filed a complaint under section 145 of the Code of Cri- 
minal Procedure in the court of the Magistrate of Mirzapur 
•against Jhingai Singh. The Magistrate held that Earn Pratap 
was in actual possession. He did not refer to the proceedings in 
the Civil Court. Jhingai Singh made an application for revision 
to the High Court. 

BbA)u JDwga, Oharan Banerji^ for the applicant, contended 
that a Magistrate was not justified in disregarding the decree of 
the Civil Court. It was his duty to uphold and carry out that 
decree so far as it lay in his power to do so. To take proceed- 
ings which necessarily must have the effect of cancelling such 
decree, was to assume a jurisdiction which the law did not con- 
template. The Magistrate having acted without jurisdiction in 
going behind, the judgment of the Civil Court, the High Court 
had power to interfere. He relied on Daulaf Koer v. Marries^ 
wari Koeri (1), Baldeo BaJcsh Singh v. i2cy Ballam Singh (2) 
and In re Pandnrang Qovind (3). 

Dr. Tej Bahadur Sapru^ for the opposite party, submitted 
that where an order under section 146 of the Code of Criminal 
Procedure existed and the proceedings were in substantial compli- 
ance with the requirements of the section, the High Court had no 
power in revision to interfere. He referred to the proceedings 
drawn up under section 146, Criminal Procedure Code, and cited 

(1) (1899) I. L. B., 26 Calc., 625. (2) (1903) 2 A. L, J., 274^ 

(3) (1900) I. L, K., 24 Bom., 627, 
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Bahan Singh v. Baldeo Singh (1), Debi Prasad v. Sheodai Rai 
(2); Behari Lai v. Chajju (3) and Maharaj Tewari v. Sar 
Charan Rai (4). 

Kisrox, J.— This is an application in reyision asking this 
Court to call for the record and to revise an order passed under 
section 145 of the Code of Criminal Procedure on the ground 
that the magistrate who passed the order complained of refused to 
uphold an order passed by the Civil Court and decided the 
question before him contrary to that order, I have considered 
the following cases referred to by the learned advocate for the 
applicant:— Da^6^a^ Koer v. Rameswari Koeri (5), In re Pan^ 
durang Qovind (6) and Baldeo Bahsh Singh v. Raj Ballam 
SmgfJi (7) decided by this Court on 11th December 19C3. But 
it has already been held by a Bench of the Court in Maharaj 
Tewari v. Ear Charan Rai (8) that as the law at present stands 
where the proceedings below are in intention, in form and in fact 
proceedings under chapter XII of the Code of Criminal Proce- 
dure by a magistrate duly empowered to act under that chapter, 
this Court has no power to send for those proceedings either 
under the Code or under section 16 of the Indian High Courts 
Act, 1861. It has not been shown to me that the proceedings 
before the learned magistrate were not proceedings under chapter 
XII of the Code or that he was not duly empowered to act under 
that chapter. According to the contention of the learned advo- 
cate it was after being properly seised of the case that the learned 
magistrate went out of his way, passed an order which he had no 
jurisdiction to pass, and that by it the learned advocate^s client 
has been debarred from all remedy and deprived of th^ fruits of 
the case won by him in the Civil Court, This may or may not 
be so. The fact remains that section 435 expressly excepts 
records of proceedings under chapter XII, and I know of no 
other Act or Statute which confers upon this Court the power of 
sending for such proceedings. The application is dismissed. 

Application dismissed. 

(1) Weekly Notes, 1907, p. 60. (5) (1899) I. L. R., 26 Calc., 625. 

(2) Weekly Notes, 1907, p. 265. (6) (1900) 1. L. B., 24 Bom., 627. 

(8) Weekly Notes, 1907, p. 49. (7) (1903) 2 A. L. J. R., 274. 

(4) (1903) I. L, R., 26 All., 144. (8) (1903) I, L, R., 26 AH, 144* 
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JSeJ’^ors 2£t»3uitic6^iclh(ivdtM and Idf* Justice 

KISHAN KTJHWAR (PiiAINTIpf) tv G- AN GA PRASAD (Depbistdaki) • 
Ciml Procedure Code, (1882), section 2Q2---Proeedure^Court not competent 
to alter judgment after delivery. 

Where a District Judge wrote and delivered a judgment in a civil appeal, 
but suspended the issue of his decree pending the production by the plaintiff 
of a certificate of succession, it was AeZcfthatit was not competent to the 
Judge to cancel the judgment already delivered and to pronounce a second 
judgment inconsistent therewith. 

The facts out of 'wMch this appeal arose are as follows : — 

The defendant No, 1 executed a mortgage in favour of Ma- 
khan Lai, husband of the plaintiff, on 18bh January 1901. Ma« 
khan Lai died leaving plaintiff as sole heir and representative. 
She brought this suit for sale on foot of the mortgage of the 18th of 
January 1901. The defendant No. 2 held a prior usufructuary 
mortgage as well as a subsequent mortgage over the same property. 
He pleaded that two sisters of the mortgagor were also owners 
of the mortgaged property and were necessary parties to the suit 
and that the plaintiff, being a mortgagee of the interest of defen- 
dant No, 1 alone, could not redeem Ms mortgage and bring the 
property to sale. In the court of first instance, the defendant 
No. 2 prayed for an adjournment, which was refused and the 
plaintiff's suit was decreed. On appeal to the District Judge, 
he, on the 20th May 1908, delivered a judgment holding that 
there was no cause shown for an adjournment, and also deciding 
the other points against the defendant No. 2, but adding : — I 
defer passing a decree in this appeal for two months in order to 
give plaintiff an opportunity of producing a succession certifi- 
cate. .On the 25th May 1908, however, the District Judge 
passed an order remanding the case to the court of first instance 
on the ground that as the defendant No. 2^s prayer for an ad- 
journment had not been granted, he had not had a sufficient 
opportunity of presenting his case. The plaintiff appealed. 

The HoMble Pandit LaZ, for the appellant, contend- 

ed that the court below had no jurisdiction to go behind the judg- 
ment recorded by it on the 20th May 1908. Section 202 of 
the Code of Civil Procedure forbade the alteration of a Judgment. 

• First Appeal No. 88 of 1008, from an order of H. J. Bell, District 
of dated the 25tli of May JdpS. 


1908 

Decemher 18 . 




1906 


^ Kishajt 
Kttnwab 

V. 

Gan <3- A 

Fbasad. 


154 THE imjm LAW KEPORTS; [yOL. XXXI. 

The Judge had simply deferred passing the decree, until a suc- 
cession certificate was produced. He had no power to re-open 
the matter and deliver an altogether fresh judgment. 

Dr. Satish Chandra Banerji (with him Babu Benoy IL Jfu- 
herji), for the respondent, submitted that the case was not finally 
disposed of on the 20uh May 1908. It was still on the list of 
pending cases. No decree was framed on the basis of the writing 
dated the 20th May 1908. It was therefore not a ^ judgment ^ 
within the meaning of the definition in section 2 of the Code. 

The only judgment in the case was that dated the 25th May 
1908. So long as a case was pending in a court, the court had 
seisin of it, and if it found that an opinion expressed by it at a 
former stage was erroneous, it could give effect to its reconsidered 
opinion wdien disposing of the case finally. Here the Judge him- 
self stated that all the facts were not fully present before his 
mind oh May 20th. 

After an appellate court has expressed an opinion and remit- 
ted issues to the lower court, which records findings on those 
issues, the appellate court can re-open the case and decide it 
without reference to those findings. He referred to Lachman 
Prasad v. Jamna Prasad (1) and Amir Kazim v. Zainab 
Beg am (2). 

Eichabbs and Geiepix, JJ. — This was a suit on foot of a 
mortgage. The plaintiff^s mortgage was dated the 18th of Jan- 
uary 1901. Defendant No. 1 was the executant of the mortgage. 
Defendant No. 2 held a prior mortgage from the same mortgagor. 
He also held a second mortgage from the same mortgagor and also 
alleged that he held a third mortgage from him. The court of first 
instance decreed the suit. Defendant No. 2 alone appealed. His 
grounds of appeal to the lower appellate court were that he had not 
had sufficient opportunity to present his case, and that he had ap- 
plied to the court of first instance to adjourn the case, which that 
court refused to do. The matter having come up for trial to the 
lower appellate court, judgment was delivei'ed on the 20th of May 
1908. The court in the clearest possible way decidedrthat defend- 
ant No. 2 had had sufficient opportunity in the court below. The 
judgment goes into the entice facts of the case. It deals with all 

(X) (1887) LL. JE^., XO Ail., (3) Weekly Notes, 1897, p. X$2, 
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the objections of defendant No. 2. It was, however, necessary 
for the plaintiff before a decree eonlcl be passed in her favour 
that she should produce a certificate to collect debts as the heir 
of the original mortgagee. The concluding words of the judg- 
ment are— following the course adopted by the High Court in 
Abdul Karim Khan v. Maqbii.Um-nissa (1), I defer passing 
decree in this appeal for two months in order to give the plain- 
tiff an opportunity of producing the certificate ” This judgment 
is duly signed and dated, and it is impossible to read it without 
seeing that the Judge in!ended it to be a complete judgment. 
He merely deferred passing the decree for production of a cer- 
tificate ,to collect debts. He did not even adjourn the case. 
Five days afterwards the court delivered a second judgment and 
made an order remanding the case to the court of first instance. 

This judgment is inconsistent with the first judgment. Ac- 
cording to the first judgment nothing remained to be done except 
to pass a decree. According to the second judgment the learned 
District Judge was to pass no decree at all but lemanded the case 
to the court of first instance. Section 202 of the Code of Civil 
Procedure provides that as soon as a judgment is dated and sicrn- 
ed by the Judge in open court it must not be altered or added to 
save to correct verbal error or to supply some accideuLal defect 
not afiPectiflg a material part of the case, or on review. In view 
of these provisions of the Code, we think that the order of the 
Court below was.illegal. We accordingly ^llow the appeal, sot 
Side the order of the court below, and remand the case, directing, 
the learned District Judge to deal with the ease in aooordanci 
with his judgment of the 20th May 1903. The appellant will 
Lave his costs. 

(1) {im h L. 30 All., 315, 
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APPELLATE CIVIL, 

before Mf- Justice Hichards and Mr. Justice G^rijin. 

GANGA BAYAL (PiAiKirr®) u. MINI RAH anb othbbs (DaB-BSfD Akts^« 
jtcif JTo. XF 0/1877 [Indian Limitation Act), section Joint Mindu family 
Sale of joint ^^roperty Ip guardian of minors -^Suit to avoid sale -'Limit ation. 
The certificated guardian of two Hindu minors sold certain property of 
the minors without the sanction of the^District Judge. Within three years 
of his attaining majority the younger of two minors, who were brothers, 
sued to avoid the sale. The elder, however, had come ot ago several years ear- 
lier and had taken no steps to repudiate the transaction. JSeld that the suit 
was not barred by limitation, Teriasami y , Krishna Ayyan {l)^ndVigneswhra 
V. JBajiayya (2) referred to. 

One Baji Lai died on 19tli August 1884 leaving the plaintiffs 
as his heirs. Musammat Parbati was in February 1886, appoint- 
ed guardian of the person and property of the plaintiffs, who were 
minors. She mide an application to the court for leave to sell a 
6 anna 4 pie share in village Grantha and a 7 anna 4 pie share in 
village Amritpur. The District Judge sanctioned the sale on the 
terms that defendant No. 1 Mani Ram should give a clear receipt 
of all that was due to him and the consideration for the sale was 
to be Rs. 8,400. Instead of carrying oat this sale, a sale of a 
totally different nature was m ule on 28bh April 1886. The pro- 
perty sold was not the same property which the Judge had given 
permission to sell, and instead of the minors^ getting a clear receipt 
for all the debts due to Mani Ram^ the sum oE Ks. 1,000 only was 
placed to their credit. Mani Ram and defendants Nos. 2 and 3 
had also a mortgage on part of the property, which they foreclosed, 
although it was the intention of the sale which the Judge had per- 
mitted that the mortgage should be extinguished as far as the 
minors and their property were concerned. The jylaintiSs 
brought this suit for caacellatiou of the sale-deed and possession 
of the property. Plaintiff No. 1 attained majority according to 
the finding of court below more than 16 years before the institu- 
tion of the present suit. The suit however was brought within 3 
years of plaintiff ifo. 2 attaining his majority. The fir.-t court 

• Sccoud Appeal Ho. 135i of 1907, from, a decree of W. Tudball, Diatrict 
Judge of Oawnpore, dated the 2ad of September 1907, reversing a decree of 
Girdhari Lai, Subordinate Judge of Ca-wn pore, dated the 7th of January 1907. 

(1) (lf02) I, L. R., 25^Mad., 431. (2) (1813) I. L. R., 16 Mad., 436. 
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(Subordinate Judge of Gawnpore) decreed the suit^ but the lower 
appellate court (District Judge) reversed the decree. — Sliral — 

Plaintiff No. 2 appealed. Djltai* 

Mr. Nehal Ghand (with him Babu Jogindro Nath Ghaudhri mak^raic. 
and the Hon’ble Pandit Bandar Lal)^ for the appellant; submitted 
that the sale by the certificated guardian was void and the 
minors could ignore the sale. 

Act VIII of 1890 was not in force when the present sale 
took place. The Act in force was Act XV of 1850, which con- 
tained no provision similar to that contained in section 30 of the 
present Act. Section 2 of the present Act had no re.^tropective 
effect. Lala Hutto Proaad v. Basaruth Ali (1). 

Section 8 of the Limitation Act had no application. This was 
a joint Hindu family. One brother could not give a valid dis- 
charge without the concurrence of the other. The Act contem- 
plated ouly money demands or claims for damages. 

Mr. B. E. O^ConoTj for the respondent, submitted that section 
8 of the Limitation Act applied to a suit of this kind. The 
elder brother had full power to give a discharge in his capacity 
of an elder brother and karta of the joint family. Any dis- 
charge granted by him in the latter capacity would be binding 
and could only be impugned if shown to be in fraud of the 
interests of the joint family. He could have sued to get the 
alienation set aside, and could have carried on the litigation 
alone in his capacity of head of the family. If therefore after 
attaining majority he took no steps to impugn the alienation 
made by the mother, time would begin to run from the time he 
attained majority, and limitation would operate equally against 
the younger brother. The elder of the family always acted as 
manager. No formal appointment was necessary Vignes^ 
wara v. Bapayya (2), Anando KisJiore Bass BaJcshi v. Anando 
Kiskore Bose (3). 

Mr. Nehal Ghand in reply cited Mannar Ali v! Mahmud-un» 

' nusa {4:)i md AJiinsa BibiY. Ahdul KadeT Saheh {5). 

Eiohards and Geiffih, J J. — This was a suit to recover pofi^ 
session of certain zamindari property. The plaintiffs are the sohs 

(1) (1898) I. L. B., 25 Gftlc., 009. (3) (1887) I. L. B., 14 Calc., SO. 

(2) (1893) I. L. K., 16 Mad., 486. (4) ( 1902) I. L. K, 25 All, 155. 

(5) (1902) I, L, E., 25 Mad., 26. 
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of one Baji Lai, who died on the I9fch of August 1^84. After 
■his death, his widow, Musammafc Parbati, was appointed gaard- 
ian of the persons and property. of the plain tiS*s, wdio were then 
minors. An application was then made to the court for leave 
to sell a 5 anna 4 pie share in the village and a 7 anna 4 pie 
share in another village. The District Judge sanctioned this sale 
on the terms that the defendant No. 1 in this suit, Mani Ram, 
should give a clear receipt for all that ^vas due to him. The con- 
sideration for the sale was to be Rs. 8,400. Instead of carrying 
out this sale, a sale of a totally different nature was made. The 
property sold w^as not the same property wdiich the Judge did 
give permission to sell, and instead of the minors’ getting a clear 
receipt foi all debt that was due to Mani Earn, a sum of Rs. 1,000 
only was placed to their credit. It would appear that Mani Ram 
and the defendants Nos. 2 and 3 had also a mortgage of a part of 
the property. This they foreclosed, although it w^as the inten- 
tion of the sale 'which the Judge had permitted that the mortgage 
should be extInguLhed, at least so far as the minors and their 
property w^ere concerned. This sale took place on the 28th of 
April 1886. The plaintiff No. 1 attained majority, according to 
the finding of the court below, more than 15 years before the ins- 
titution of the present suit. The suit, however, was brought with- 
in three years of the plaintiff No. 2 attaining his majority. In 
the lower appellate court the suit was determined on the question 
of limitation, the learned Judge being of opinion that inasmuch 
as j)laintiff No. 1 was of full age he was entitled to give a dis- 
charge” within the meaning of section 8, Limitation Act, and that 
accordingly the right of plaintiff No. 2 was also barred. ' 

Section 18 of Act XL of 1858 (which w^as in force at the date 
of the sale to Mani Ram) provided that no such person (i, e. the 
guardian) shall have power to sell or mortgage any immovable 
property, or to grant a lease of the estate for any period exceed- 
ing five years without an order of the civil court previously ob- 
tained, The sale which Musammat Parbati was induced to make 
was not in any sense the sale sanctioned by the District Judge. 
Section 30 of Act No. VIII of 1890 provides that the disposal of 
immovable propeity by a guaTdian in contravention of certain 
provisions of that Act is voidablt. The older Act containfl no 
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corr espondiDg provision, and in our judgment the sale by Musam- 
mat Parbati was absolutely null and void. The only question 
accordingly that we have to decide is whether or not the plaintiffs 
are entitled to the benefit of the provisions contained in the last 
portion of section 8, Limitation Act, No. XV of 1877. That 
. seetioii provides as follows : — when one of several joint credi- 
tors or claimants is under any such disabilitj^, and when a dis- 
charge can be given without the concurrence of such person, time 
will run against them all : but where no such discharge can be 
given^ time will not run as against any of them until one of them 
becomes capable of giving such discharge without the concurrence 
of the others. The cause of action in the present case unques- 
tionably arose when -the defendants took possession in 1886. 
Section 7 of the last-mentioned Act appears to apply to the case 
of a sale, plaintiff or applicant being under some disability or to 
the case of all plaintiffs or applicants being under disability. 
The section w^as so construed by a full Bench of the Madras 
High Court in the case of Periasami v. Krishna Ayyan (1) and 
accordingly plaintiffs cannot succeed unless they come under the 
provisions of section 8 and can show that neither of them was 
capable of giving a discharge without the concurrence of the 
other. It is a little difficult to understand the meaning of the 
expression when a discharge can be given without the concur- 
rence of such person/^ and we may note that the word claim- 
ants ” in section 8 has been omitted from the corresponding sec- 
tion of the new Limitation Act, No. IX of 1908. 

As a member of a joint Hindu family, it is quite clear that 
the plaintiff No. 1 could not have sued alone to recover possession 
of the joint property. If his brother did not join as plaintiff, it 
would have been necessary for him to take advantage of the 
provisions of the Code of Civil Procedure and to make him a 
defendant. It is equally clear that the plaintiff No. 1 could not 
have sold or mortgaged the property without the concurrence of 
his brother plaintiff No. 2. One case cited was Vignesivara v. 
Bapayya (2). That was a suit by two sons to set aside the sale 
/ on the ground that it was illegal as contravening the provisions 
,of section 99, Transfer of Property Act. The suit was clearly 

(1) (1902) h L. B*, 25 Mad., 431. (2) (1893) I. L. B., 16 Mad , 436. 
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not brought in time so far as one of the plaintiffs was concerned 
and the court decided that the claim of the other brother was also 
barredj apparently upon the ground that the elder brother could 
have sued and compromised the suit. It was argued that the 
elder brother; if he did sue^ could not have compromised the suit. 
The learned Judges pointed out that the elder brother could have 
sued making his younger brother a co-plaintiff and then compro- 
mised the suit with the sanction of the court. It seems to us that 
the very fact that it would be necessary to obtain leave of the 
court shows that the elder brother could not have given a good 
discharge without the concurrence of his brother within the mean* 
ing of the section. It is further argued in the present case that 
the plaintiff No. 1 nlu-t be deemed to be the managing member 
of the family who would havo a right to give a discharge. The 
powers of the manager of a Hindu family are undoubtedly very 
extensive; but there is nothing in the present case to show that 
the plaintiff No. 1 ever acted as the manager. In the present 
case all that he did was to remain quite inactive without taking 
any step to recover possession of the property or to set aside the 
transaction w^hich was completely against the interest of himself 
and his minor brother. On the whole we have come to the con- 
clusion that the plaintiff No. 1 was not capable of giving a dii- 
charge without the concurrence of plaintiff No. 2 within the mean- 
ing of section 8 of Act XV of 1877. The consequence is that 
time did not run against either of the plaintiffs and the suit iff 
maintainable. As the case was decided on a preliminary point 
by the lower appellate court, we allow the appeal, set aside the 
decree of the court below and remand the case for disposal of the 
other issues. Goats here and hitherto will abide the result. 

Appeal decreed and cause remanded. 
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$$for4 Sir John SianUy^ Knight, OhUf JuBiia, and Mr. JutUoB JBanerJi. 

GAJADHAR AKTD AisroTHBB (BaMSBAiTTfl. «. KATOSILLA J>§em^ir %SL 

(PlAIITTIU). • 

Mindu law-^Kindn widow ^Maintenance— 'Remarriage of widow^Act 
No, XV 0/ 1856, 

During tlie lifetime of her husband the wife of a Hindu obtained a 
decree for maintenance against him^ and the payment of this maintenance 
waiby the decree made a charge on certain property which had been of the 
husband, but was then in the hands of certain donees from him. The husband 
died, and the widow, being permitted to do so by the rules of her caste 
( Malwai ), married again. 

Meld that the fact* of the widow huYing married again did not disentitle 
her from recovering maintenance from the property of her first husband. 

Matungini Bafta v. Ram Rutton Roy (1), Rasul Jehan Re gum v. Ram Surun 
Singh (2), Vithu v Goninda (3), Ranchagga v. Sanganlasawa (4), Murugayi 
T. Viramalcali (5), Bar Saran Bat r. Nandi (6), Bharam Bat v. Nand Lai 
Singh (7) and Banjit v. Radha Bani (8), referred to. 

The facts of this case are as follows 

The plaintiff, Musammat Kaunsilla, had on September 6, 

1881, obtained a decree in a suit for maiatenance brought by her 
against her husbaud and certain other persons to whom her 
husband had sold or gifted his property. 

The material part of the decree was as follows : — 

It is accordingly decreed that the plaintifiF do obtain a main- 
teuause of Rs. 5 a mouth and Es. 150 as arrears up to the date 
of suit ; that she do recover the said amount of maintenance and 
arrears from the defendant No. 1 and from the two houses in 
suit; that she be declared entitled to reside in that portion of the 
house No. 1 which is not in the occupation of Salig Ram, tenant, 
and the deed of gift and the sale-deed, so far as they affect the 
plaintiff's right of maintenance and residence, be declared void.^^ 

The husband died some time afeer this, and the transferees 
continued paying the maintenance. In 1905, however, Musam- 
mat Kaunsilla, who was then a widow, according to a custom 
recognised in her caste (Halwdi) remarried, and the transferees 
of her husband then stopped the allowance. She, thereupon, 
brought the present suit against the defendants for arrears of 
maintenance. The court of first instance (Munaif of Allahabad) 

• Appeal Ko, 33 of 1908, uaderKction 10 of the Letter. Patent. 

(I) (1891) I. L, B., 19 Calc., 289. {6j (1877) I. L. E.. 1 MaA, 226. 

( 3 ) (1895) I. L. E, 22 C4o., 589. (6) (1889) I. L. E., 11 All, 330. 

(3) (1896) I. L. E, 22 Bom., 321. (7) Weekly Note., 1889, 78. 

(4) (^99) L L, E„ 24 Bom., 89. (8) (1898) I. L. E., 20 All., 478. 
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decreed the claim. The lower appellate court (Small Cauye 
Court Judge with powers of a Subordinate Judge) modified the 
decree by di^misniig the claim in respect of that portion of the 
arrear w^hich had accrued due since the date of remarriage. 

The plaintiff appeale d, and Kkox, J., reversed tlie decree of 
the lower appellate court and restored that of the first court. The 
judgment is reported in the Weekly Notes for 1003, p, 149, s.v. 
Kciiinbilla v. Gajadhar. The defendants appealed under sec- 
tion 10 of the Letters Patent. 

The Hon’ble Pandit Sundar Lai (with him Babu Ditrga Gharan 
Banerji), for the appellants contended that according to Hindu 
conception marrip.ge'is a sacrament. Its efl'ect is to unite the hus- 
band and wife and to transfer the latter into the gotra of the 
former so that the two persons become one person. When the hus- 
band dies ho is considered as surviving in the wife, She gets main- 
tenance as the wife or widow, as the case may be, of the person 
to whom she was married. If she does some act whereby a ohatio’e 
occurs in her shrtiis as such, the right to get mairileuance also 
comes to an end. Remarriage, it is submi tied, is one of such acts 
being, as it is, a complete severance o£ her coiinoction wdth the 
family of her husband. According to the doctrine of Hindu law 
it is civil death, and its effect upon the light t ) get maintenance 
is the same as if she wore actually dead. The decroe that was 
given to har was in her capacity as the wife of her husband, and 
when she ceased to be that wife her right also ceased. As the 
widow of her former husband she wmuld get maintenance, but 
that character also is lost when she remarries. The right to 
receive maintenance being a recurring right, subsequent- conduct 
although not positive unchastity, wmuld entail its forfeiture. As 
authority for this position reliance was placod upon West and 
Buhler^s Eindio Law, 2ncl edition, Vol. II, p. 999. 

The Act XV of 1866 only legalises remarriage of widows, 
but does not take into consideration tlie consequences that 
would arise from such remarriage. The general puuciples of 
Hindu law would apply. MtmhgayiY, Vimmakali (\), 

The cases in this High Court as to the effect of the Act have 
not been approved of by the other High Courts, and there is a 
(1) (1877) I.L.R, 1 Mild., 226. 
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; anthoritiesj Fall Bench and other authorities. Reli- 

ance was also placed upon the remarks of Raxade, in Pan- 
chappa V. Sanganhasawa (1). 

The ground on wdiich the obligation to pay maintenance rests 
is, in the case of the husband, moral and, in that of the father- 
in-law who has property of the husband in his hands, legal. That 
being the correct principle, it is submitted that the right and the 
relationship are co-ordinate : with the cessation of the one, the 
other also goes. Reliance was placed, besides the cases cited 
in the judgment, upon SurampalU Bangaramma v. 
palli Brambaze (2). 

In the loresent case, the second husband is the person under 
obligation to maintain his wife, by reason of the connection. 
The former husband and the person deriving title through him 
are absolved, as the plaintilf cannot be regarded either the wife 
or the widow of her former husband. 

Baba Sital Prasad Ghose (with him Babu Mangal Prasad 
Bhargava), for the respondent. 

The case has been argued bn the supposition of those cases 
which relate to the three higher castes among whom marriage is 
a^sacrament. The parties are Halmais, and that strict view of 
the marriage tie does not prevail among thbm. Remarriage is 
sanctioned by custom amo gthem. Farther, a court of justice 
has declared the plaintiff^s right to receive maintenance and 
made it a charge upon the property. Unless something in the 
texts or in decided cases is shown limit ng or extinguishing this 
right, she cannot be deprived of it. 

[He read from p. 95 in I. L. E., 24 Bom., and submitted that 
the case was no authority for the particular point.] 

In the absence of such authority what the appellants can 
invoke in aid of their position is the text of Naraday in which 
the only ca=e which will entail the forfeiture of the right of 
maintenance is that of the wife’s not ‘‘ keeping nnsullied the bed 
of her lord.^’ In the ca«te to which the parties belong it cannot be 
said that by remarriage the widow has not kept the bed of her 
lord unsullied, remarriage being lawful among them. The case 
in I. L. R., 1 Mad., 226, has no bearing. There being a decree 

(1) (1899) I. L. B., 2^ Bom., 89. (2) (1908) Ii. E., 31 Mad., m 
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of court the fact of her remarryiDg "will not nullify it, unless the 

^jabhab decree so provided. 

The Hon’blo Pandit Siondar Lai replied. 

KAtrifsiMA. BanebjIj J* — The question in this appeal is whether a 
Pliiido widow, who acoording to the custom of her casle is 
allowed to re-marry, forfeits upon remarriage her right to the 
‘maintenance decreed to her against the estate of her first 
husband. 

The p)laintiff, Musammat Kaunsilla, belongs to the caste of 
Hahoais or confectioners. She was first married to one Sahtu and 
in 1881 brought a suit against him and transferees from him for 
her maintenance. On the 6th of September 1881 a decree was 
passed in her favour fixing Es. 5 a month as her maintenance, 
which was declared to be a charge on the estate of her husband 
in the possession of certain donees from him. The husband died 
subsequently, but the transferees of the property continued to pay 
her the maintenance decreed to her. In 1905 she married a 
second time and thereupon the defendants who are in possession 
of the property refused to pay the maintenance. She accordingly 
brought the present suit for recovery of arrears of maintenance 
by sale of her first husband^s property now in the hands of the 
defendants. It has been found that according to the custom of 
the caste to which she belongs remarriage is permissible and is 
valid. The defendants contended that by marrying a second 
time she forfeited her right to maintenance. The court of first 
instance decreed her claim in part. The lower appellate court 
set aside that decree and dismissed her suit. Upon second 
appeal to this court the learned Judge who heard it reversed 
» the decree of the lower appellate court and restored that of the 

court of first instance. Prom his judgment this appeal has been 
preferred under the Letters Patent. It is urged on behalf of 
the appellants that Act No. XY of 1858 applies to the case and 
that under section 2 of the Act the plaintiff by marrying a 
second time forfeited her right to maintenance from the estate 
bf her first husband. It is also contended that remarriage dis*" 
solves the relationship between the widow and the family of her 
first husband and as the right to maintenance is founded on rela^ 
txonsbip; it ceases as soon as the relationship isput an’^end to by 
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remarriage. In snpporb of these contentions the learned Adyo- 
cate for the appellants relied on the rulings of the Calcutta High 
Court in Matungini Gupta v. Ram Button Roy (1) and Rasul 
Jehan Begam v. Ram Swun Singh (2) ; of the Bombaj^ High 
Court in Vithu v. Oovinda (3) and Ranchappa v. Scmgan- 
basawa (4) aad qf the Madras High Court in Murugayi v. 
Vimmakali (6). He also referred to West and Biihler’s 
Hindu LaWy Vol. II, p. 999. 

Had the question not been concluded by the rulings of this 
court I should be inclined to accede to the contentions of Pandit 
Sundar Lai. But as the course of rulings in this court has been 
uniform, I feel myself bound by those rulings whatever my 
personal opinion may be. In Ear Saran Dasy. Nandi (6) it 
was held by Stbaight and Bbodhttrst, JJ., that a widow 
belonging to the sweeper caste, in which there was no obstacle 
against the remarriage of widows, did not by marrying again 
forfeit her interest in the property left by her first husband and 
that Act No. XV of 1866 did not apply to the case of such a 
widow. A similar view was held by Straight and Tybell, 
in Dharam Das v. Nand Lai Singh (7), which was the case of a 
widow belonging to the Ahir caste. In the case of a widow of the 
Kurmi caste, Ran jit y. Radha Rani (8),BLAiEand Aikmax. JJ., 
followed the above rulings and observed : — Several unre ported 
cases have all been decided in th's court in the same w^ay. We see 
no reason to doubt the soundness of those decisions, which f orm, as 
far as we know, a consistent cutsus cuHcb in this court.’^ According 
to these rulings not only is Act No. XV of 1856 iuapplicable in 
the case of a widow who is permitted by the custom of her caste 
to remarry, but she does not forfeit the property inherited by 
her from her first husband. Theefifect of these rulings, there- 
fore, is that the relationship with the family of her first husband 
does not come to an end, and she does not by remarrying forfeit 
her right to maintenance. Un chastity may entail a forfeiture of 
her right to maintenance, but it cannot be said that a widow who 
has married again has thereby become unchaste. I may observe 

contention on this ground* 

(1) (1891) L L. B, 19 Calc., 289. (5) (1877) I. L, B., 1 Mad, 226 . 

(3) (1895) I. L. B., 22 Calc., 589. (6) (1889/ I* L, E., 11 All., 330. 

(8) (1896) I. L. B., 22 Bom., 321. (7) Weekly Xotes, 1889, p. 78. 

(4y ‘{1899) I, L, B., 24 Bom., 87. (8) (1898) I. L. E., 20 All, 476, 
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He urg^s that the right to maintenance has ceased because 
the relationship with the first husband^s family has ceased* 
but in Anew of the rulii3gs to which T have refert ed this con- 
tention cannot be accepced. If the widow even after remarri- 
age is ontitled to retain the estate of her first husband, she is 
afortioiri entitled to receive the maintenance fixed for her by 
the deci'ee passed against her husband and against the trans- 
ferees of his estate. The appeal therefore fails and must be 
dismissed. 

STAifTLEY, C.J. — I agree in the proposed order. 

Appeal dismissed. 

Befor€ Sir John Stanley^ Knight^ Cnief Justice^ and Mr, Justice Ba^erji, 
EAR. PKASAD (Dbfendakt) d.' RAG HUN AN DAN PRaSAD axd othbes 
(Plaintibfs).* 

Act 2i^o- IV of 18S2 {Transfer of Property Act), sections 82 and 100 - 

gage--^Bffe^ t of satisfaction of entire mortgage delt by one oo^mortgagor-^ 
Charge’-^ Subrogation, 

Meld (1) that a mortgaf»or who discharges tho whole mortgage debt 
obtams thereby a charge on his co-mortgagor’s share of the mortgaged pro- 
perty in respect of tho amount paid by him in excess of the share of the mort- 
gage debt for w'hich ho is proportionately liable : and (2) that such charge 
takes priority over a subsequent mortg* go on the same x>i’oporty created by 
one of the other co-mortgagors. JBliagwan Das v. Mar Dei (1) and Dancham 
Singh V, AH Ahmad (2) referred to. 

The facts of this case are as follows : — 

On the 25th May, 1892, Umrao and Piare Lai executed a 
mortgage in favour of Brij Lai and Lida Nanhe Mai for Rs. 2,500. 
On the 6th of January, 1890, Shlb Lai and Piare Lai ancestors 
of defendants Nos. 1, 2 and 8, had executed a mortgage in favour 
of one Ghumi Mai. The whole of the mortgage money due 
under the bond was alleged to have been paid off by Har Prasad 
alone, son of Shib Lai, after the mortgage of the 25th May, 1892, 
was executed. The present suit was brought by the mortgagees 
to enforce their mortgage of the 2oth May, 1892. To this suit, 
Har Prasad, son of Shib Lai, was made a defendant on his appli- 
cation. He contended that he had paid Piare Lai’s share also of 

• First Appeal No. 66 of 1907, from a decree of Girraj Kisbore Batt, Sub- 
ordinate Judge of Bareilly, dated the 7th of December 1906. 
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the mortgage money due under the mortgage of 6th January, 

1890, and so had acquired the title of n, prior mortgagee in respect 
of the mortgage money due from Piare Lai and the property Pbasad 
hypothecated. The Lower Court (Subordinate Judge of Bareilly) baoht 7 kas»^ 
held that he had acquired no charge by the payment he claimed 
to have made. The defendant appealed to the High Court. 

Babu Jogindro Nath Ghaudhri^ for the appellant, submitted 
that a co-debtor had a charge over his other co-debtor’s property 
for any payment made on his behalf. The charge no doubt arose 
on the date of payment, but as Har Prasad discharged a prior 
debt, he was entitled to priority. To ascertain priority, the date 
of the debt which was discharged should he looked to and not the 
date of actual payment. There was no difference in principle 
between the position of a subsequent mortgagee in this respect 
and that of a subsequent charge holder. He cited Bhagwa% Das 
V. Ear Dei (1). 

Dr.Satish Ghandra Banerji (with him Pandit Moti Lai 
Nehru), for the respondents, admitted in view of the rulings of 
this court, that Har Prasad would acquire a charge, but contend- 
ed that the charge had not a retrospective effect. Section 74 of 
the Transfer of Property Act dealt with the right of a subsequent 
mortgagee to pay ofiF’a prior mortgage and under that section the 
subsequent mortgagee acquired all the rights of the prior mort- 
gagee. The language of section 95, however, was different. It 
only gave the co-mortgagee a charge which was distinct from a 
niortgage. Section 100 dealt with charges. 

A mortgagor paying off the entire debt would not become the 
prior mortgagee or step into his shoes, nor would a co* mortgagor. 

The lattePs charge would come into existence when the payment 
was made and there was no analogy between this right of the co- 
mortgagor and the right by subrogation which the subsequent 
mortgagee acquired under section 74. A statutory charge was 
not to be confounded with a mortgage. 

'Bskhn Jogiudro Nath Ghaudhri replied. 

Stanley, C. J. and Baneeji, J.— This appeal arises out of a 
suit for sale on a mortgage executed on the 25th of May, 1892, 

two persons, Umrao and Piare Lai. One of the propertiei 
(X) (10OS) l.L. B., 26 Alt., 22?. 
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mortgaged is a five-biswa share in the village Meadi Khurd A 
^vo b,3^a share in that village had been nrorogaged to one Ghumi 
Mai by Piare Lai on the 6th of Jannarj, 1890. To this mortgage 
Shib Lai, the father of Har Prasad, defendant, was also a party 
Har Prasad, wlio was added as a defendant, contended that he 
had discharged the debt due on the aforesaid mortgage and had 
thereby acquired a prior charge on the two biswa share of Piare 
Lai mortgaged to Ghumi Mai and that the plaintiffs were bound 
to pay the amount which he, Har Prasad, had paid to Ghumi 
Mai before they could bring to sale a two-biswa share of the 
village Meadi Khurd. This contention was overruled by the 
court below on two grounds : first that if Har Prasad discharged 
the prior mortgage he did not thereby acquire a charge on the 
property of Piare Lai; and second that even if he acquired a 
charge he could not enforce it against the plaintiffs, who were 
pmsne mortgagees. The correctness of these findings is impugned 
in this appeal which was brought by Har Prasad. ^ 

^ The lower court’s view that a mortgagor, who discharges a 

simple mortgage, does not thereby acquire a charge on the pro- 
perty of Ins co-mortgagor comprised in the mortgage for a rate- 
able share of t!i e debt, is clearly erroneous. By virtue of the 
provisions of seclions 82 and 100 of the Transfer of Property 
Act a charge is acquired by a eo-mortgagor redeeming a mortgacro 
This was hold in £/mgwa7i Das v. ITar Dei (1). If thei^fore 
Har Prasad, who upon the death of his father, Shib Lai, became 
the co-mortgagor of Piare Lai in respect of the morto’ao'e of the 

6th of January, 1890, discharged that mortgage, he ''acquired a 

right to obtain contribution from Piare Lai and a charge for 
the amount of the_ contribution on Piare Lai’s two-biswa' share. 

The nest qiieition is whether this charge can take priority 
over the plaintiffs’ mortgage. Ho doubt the charge came into 
existence when the mortgage was paid off', but as the person 
who acquired the charge had discharged a prior mortgage he 
acquired we thiuk priority over an iutermediate puisne mort- 
gagee. There can he no doubt that a subsequent mortgagee or 
the purchaser of the equity of redemption who pays off a prior 

,^ortgage, acquires, ou equitable grounds, priority over a puisne. 

(I) (1903) I. L. R., 26 All., 227, 
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mortgagee. On the principle of subrogation he is substituted for 
the prior mortgagee and acquires the rights of such mortgagee 
and the benefit of the securities held by him. We fail to see any 
difference in principle between the case of a subsequent mortga- 
gee or purchaser of the equity of redemption and that of a co- 
mortgagor who satisfies a prior mortgage Both classes of persons 
relieve another and his property of the liability which attaches 
to them and the same principles of justice and equity which apply 
to the one class equally apply to the other. The rule of subro- 
gation is founded on equitable principles and if a subsequent 
mortgagee or purchaser is subrogated to the rights of the prior 
mortgagee whose debt he discharges, a co-mortgagor is equally 
subrogated. It was held by this Court in Fancham Singh v. 
Ali Ahmad (1) that a co-mortgagor who discharged the whole 
amount of the mortgage debt acquired the rights of the mortga- 
gee. The same rule is applied by the courts in America. It is 
thus stated in Jones on Mortgages j Vol. I, para. 877 When 
a mortgage is paid by one entitled to redeem who is under no 
obligation to pay it, although he does not take a formal assign- 
ment of it, he is subrogated . to the rights of the mortgagee 
in the mortgaged property and holds the title so acquired as 
against subsequent incumbrances In such 

case no proof of intention on his part to keep the mortgage 
alive is necessary to give him the benefit of it. His pay 
ment of the mortgage and his relation to the estate are in aid 
of his title to strengthen and uphold itF In the present ease 
Har Prasad, who was one of the mortgagors, was entitled to 
redeem Ghumi Mai, but he was under no obligation as between 
Himself and Piare Lai to pay the latter’s share of the debt. He 
conld not redeem the mortgage piecemeal and was therefore 
bound to pay the whole amount of the mortgage. If he paid that 
amount he was by such payment subrogated to the rights of the 
mortgagee and was entitled to priority over the subsequent mort- 
gagees, who appear from their mortgage deed to be the sons of 
-the prior mortgagee whose prior mortgage is mentioned inlihat 
deed. We have not been referred to any authority in support of 
Abe v?®w of the learned Subordinate Judge. For the reasons 

(1) (1881) All., C8, 
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stated above we bold that if Har Prasad discharged the mort- 
gage of the 6tb of January, 1890, he acquired priority over the 
plaintiffs, as regards two biswas of Meadi Khurd, to the extent 
of the proportionate liablity of that property for the mortgage 
debt. The court below has not found whether he has paid off 
that debt, and, if he has done so, what is the proportionate amount 
of liability of the aforesaid share for that debt. We accordingly 
refer the following issue to that court under the provisions of 
section 666 of the Code of Civil Procedure 

Did Har Prasad pay the amount due upon the mortgage of 
the 6th of January, 1890, and if so, for what portion of that 
amount was thetwo-biswa share of the village Meadi Khurd com-. 
prised in that morfgage proportionately liable ? 

The court below will take such additional evidence relevant 
to the above issue as may be necessary. On receipt of its find; 
ings ten days will be allowed for filing objections. 

Cause remanded. 


Before Sir John Chief Justice^ and Mr* Juiiioi 

JBanerJi, 

HAMID-UST-KISSA BIBI;(Pi,ainttef) t;. NAZIR-UN-NISSA and Anothbb 
(Defend ants).* 

AoiNo-IVof\SB2Cl^^ansferofJ?rojpertyActf eecUon 5S’^Tra7zsfer with 
intent to defeat or delay creditors — Muhammadan law *** Transfer hy Mu* 
hammadan to one 4)f Ms loives with intent to defeat claim of the other for 
dower, 

A few days after tlio institution oP a suit against him by Ms first wife 
for recovery of her dower, a Muhammadan, who bad two wives, transferred the 
bulk of his property to his second wife in satisfaction of her claim for dower. 
JTfiZc?, on suit by the first wife to have the transfer above mentioned set 
aside, that such transfer was not necessarily unimpeachable, but that it was 
necessary to find, first, that the transfer was a real, and not merely a colour- 
able transaction 5 and, secoudly, that the second wife had not combined with 
her husband in carrying out tbe transaction in question for the improper 
purpose of defeating the claim of the first wife. 

The facis out of which this appeal arose are as follows : — 
One All J awad had two wives, Hamid-un-niasa and 
Nazir-un-nissa. On the 1st December 1904, Hamid- un-nissa 

• Second Appeal 'N’o. 1324 of 1907, from a decree of C. Rustomjee, District 

Judge of Allahabad, dated tbe 3rd June 1907, confirming a decree of Raj Nath 

Sahib, Subordinate Judge of Allahabad, dated the 16ch of May, 1906, 
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filed a suit against Ali Jawad for the recovery of her dower 
debt. On the 6th December 1904, Ali Jawad transferred 
substantially the whole of his property to his second wife Nazir- 
nn-nissa. On the 22nd of February 1905 Hamid- un-nissa 
in her suit for dower obtained a decree for Es. 5,000 and 
proceeded to execute her decree by attachment of property vhich 
was the subject of Ali Ja wad’s gift to his second wife. Na^ir- 
nn-nissa successfully objected to the execution of her co- wife’s 
decree, and in consequence the present suit was brought for a 
declaration that the transfer of bis property by Ali Jawad to 
Nazir-un-nissa was void. The Court of first instance (Subordinate 
Judge of Allahabad) dismissed the suit, and this decree was on 
appeal confirmed by the District Judge, mainly with reference 
to the following cases : fifuha v* Balgohind Baa (1), Khodija 
Bihi V. Shah Mu^iammad Zahi Alara (2) and Umrao Singh 
w. Kaniz Fatima (3). The plaintiff appealed to the High 
Court. 

Mr. Ahdul Majid^ for the appellant. 

Dr. Tej Bahadur Sapru^ for the respondent. 

Stanley, C.J. and Bakeeji, J.— This appeal ai ises out of a 
#uit brought by the first wife of the defendant Ali Jawad for a 
declaration that a transfer made by him on the 6th of Decemberi 
1904 substantially of all his property in favour of his second wife 
was void against her. It appears that the appellant, Hamid- un- 
nissa Bibi, demanded her dower from her husband and instituted 
a suit for the recovery of it on the 1st of December 1904. Five 
days after the institution of this suit Ali Jawad made the transfer 
which isr impeached in this suit. On the 22ad of February 1905 
the plaintiff appellant obtained a decree for her dower amount* 
ing to Es. 5,000, and forthwith proceeded to execute her decree. 
She was resisted by the defendant respondent, Musammat Ifazir* 
un-nissa, and in consequence tie suit out of which this appeal hag 
arisen was instituted. 

The court of first instance dismissed the plaintiff’s claim. 
Upon a| I eal the learned District Judge affirmed the dee'sion of 
the court below 

(i) (18S6) I. Ii. E., 8 All., m. (2) Weekly Kotes, 1901, p. 64. 

Weekly Eotes,190J, p. 67. 
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The ma’n ground of that aj>peal was that the deed of transfer 
in question .was a collusive and fictitious document, and that the 
dower of the defendant was only 600 dirhams and not, as she 
■alleged, Es. 20,000. As regard the amount of the dower both 
courts find that the dower of the defendant, Nazir-un-nissa was 
Es.' 20,000, but the learned .District Judge finds that the 
impeached deed of transfer was undoubtedly a device on the part 
of Ali Jawad to deprive his first wife of the fruits of her victory 
in her suit for dower. He refers to a number of authorities 
and observes : — Taking the trend of all these rulings I am of 
opinion that the deed of gift cannot be looked upon a ; a 
fraudulent transaction.’^ He then says— At the time of the 
gift the dower of the second wife was still due to her and consti- 
tuted a valid debt in payment of which he could under the law 
make a valid gift of all his property to her,” and then he ob- 
serves:— I must therefore hold that in law the transaction is 
unimpeachable.” Now it may be true that a transfer by Ali 
Jawad to his second wife. of all his property in satisfaction of her 
dower may be a valid and unimpeachable transaction, but that 
is not the sole question for determination. Having found that the 
transfer to his second wife was made by Ali Jawad for the 
purpose of defeating his first wife’s claim and depriviog her of 
the fruits of her successful litigation, it was necessary for the 
learned District Judge to determine whether or not the second 
wife was a party to the improper ocnduct of her husband. In 
other words whether or not she combined: with her husband in 
carrying out the transaction in question for the improper purpose 
of defeating the claims of the first wife. If she did so dombine, 
she would not be a transferee in good faith, It was further 
alleged that there was in reality no real and genuine transfer by 
the husband to his second wife. Before therefore we can deter- 
mine this appeal we must have definite findings upon the fol- 
. lowing two issues : — 

(1) Whether the transfer of the 6th of December 1904, 
was a real transaction or merely colourable ? 

(2) Was the defeadanl; Nazir-un-nissa a transferee of 
the property comprised in that transfer in good 
faith? 
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W© rofer tbe above issue to the learned District Judge 
under order 41, rule 25, Civil Procedure Code. These issues 
he will determine upon the evidence already before him. On 
return of the findings the parties will have the usual tea days 
for filing objections. 

I smes remitted,' 


Bifore Sir John Stanley^ Unighi, Chief Justice t a7id Mr. Justice Banerji. 
UAM KUMAK SINGH (DfcPBiTDAKT) e. ALI HUSAIN at^d othijes 

(PlAOTIPI'S).'*' 

Suii for damfsges against joint tort feasors r^Com^romise hetween platnitff 
and one of th§ defendant — such compromise no har to a decree against the 
other defendants. 

The plaintiff sued several defendants jointly to recoyar damHges in 
Tpespect of an alleged assault committed on him by the defendants, hut entered 
into a compromise with one of the defendants. Meld that the existence of 
this compromise did not preclude the plaintiff from recovering damages 
against the remaining defendants. JBrinsmead r, Marrison (1) and Thurman 
y. Wild (2) referred to, “ 

This "was an appeal under seofcion 10 of tlie Letters Patent 
from a judgment of RiOHAEDS, J. The facts are stated in the 
judgment under appeal, which n-as as follows : — 

‘‘ This wasa suit for damages for assault. Before the institution 
of the present suit criminal proceedings had been commenced 
against some 12 persons, with the result that 8 out of 12 were 
convicted. The criminal proceedings were followed by the 
present proceedings in the Civil Court for damages against the 
same 12 persons. Before the suit was tried one of the four 
persons who had been acquitted by the Criminal Court entered 
into a compromise with the plaintiff. The suit then proceeded 
ao-ainst the remaining defendants, with the result that a decree 
was given against the same 8 persons who had been convicted 
by the Criminal Court. The only plea argued in the present 
appeal is that the compromise by one of the defendants, to 
which I have referred above, barred the plaintiff’s right to .a 
decree against the other defendants or any of them. The 
appellant relies upon Pollock on Torts, 7th edition, p. 194- 

• Appeal No, 46 of 1908 under section 10 of the Letters Patent. 

(1)(1872) L K., 7 C. P.,647. (S) (1840) 11 A. and B., 453. 
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He also cites the case of Brinsmead v. Harr ison (1) in whioli 
it was held that a jadgment recovered against one of several 
joint tort-feasors is a bar to an action against the others for the 
same cause. It is contended that the compromise is analogons- 
and equivalent to the recovery of a judgment. In my opinion 
this contention is not correct. .The principle on which the case 
of Brinsmead v. Harrison wm decided was that the plaintiff^s 
cause of action had merged in the judgment on the principle 
of transit in rem judicatam* In my opinion there is no force 
in this ground of appeal which is the only ground pressed. It 
must also be remembered that the compromise was confined to 
the particular defendant with whom it was made, I accord* 
ingly dismiss the appeal with cosrs. 

The objections under section 561 of the Code of Civil 
Procedure cannot be sustained and are dismissed with 
costs. 

The same defendant appealed. On this appeal— 

Babu Satya Ohandra Muherji for the appellants, contended 
that, since the plaintiff had accepted Es. 25 from one of the 
defendants and had exempted him, he could not maintain his 
claim as against the other defendants. The act of the plaintifiT 
amounted to a release of the other defendant^i. He cited Under* ' 
hill on Torts, pp. 112 & 113, Polloch on Torts, 7th edition, p. 
194, Brinsmead v. Harrison (1) and Thnrman v. Wild (2). 

Mr, iHuftammad Is/iag ZAai?, for the respondent, was not 
called upon. 

Stanley, C.J. and Baherji, J; — ^The circumstances under 
which this appeal has arisen are as follows. The plaintiff^ Sheikh 
Ali Husain, was mercilessly beaten by some persons including some 
of the defendants in this suit. Thirteen persons were prosecuted 
for this assault, with the result that eight were convicted. After 
the conviction of these parties the plaintiff instituted the suit 
out of which this appeal has arisen for damages for the injuries 
fiustained^by him at the hands of his assailants. He claimed 
a sum of Es. 325. Amongst the defendants were the 8 persona 
wEo were convicted of the assault. During the progress of the 
case one of ti e defendants admitted that the assault had been 
(1) (1872) L. E., 7 C. P., H7. (2) (1840) 11 A. an^ E., 461. 
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committed and represented that he was willing to pay a sum of 
Rs. 26 as his share of the damages claimed by the plaintiff. As 
the sum of Rs. 326 only was claimed in the suit, it wdll be seen 
that Rs. 25 represented the proportionate share of the damages, 
which the defendant in question would be in fairness bound to 
pay. The plaintiff was willing* to accept this amount and so“ 
certified to the Court, The Court of first instance decreed the 
plaintiff’s claim as against eight of the defendants and in its 
decree exempted the party who had paid or secured the payment 
of the Rs, 25 and also the other defendants from the operation of 
the decree. On appeal this decree was upheld with this 
modification that the damages were reduced to a sum of Rs, 150. 
A second appeal was preferred to this High Court, mainly on 
the ground that inasmuch as the plaintiff had accepted from 
' one of the defendants a sum of Rs. 25 in satisfaction of his 
liability the plaintiff^s claim against the other defendants could 
not be sustained. Reliance was placed upon the leading case of 
Brinsmead y, Harrison (1) in support of this contention. 
The learned Judge did non accede to the argument advanced by 
the appellants before him aud dismissed the appeal. Hence 
this appeal under the Letters Patent. 

We think that the learned Judge of this Court was right 
in the conclusion at which he arrived. The fact that one of 
several tort-feasors in the progress of a suit admits his liability 
aisf well as that of the other defendants and agrees to pay a sum 
of money in satisfaction of his liability does not exonerate the 
other defendants, who may be found responsible for the acts 
complained of, from liability. In the case of Brinsmead v. 
Harrison^ one of the tort-feasors, was sued for damages for 
trover of a piano and damages were recovered as against him. 
In that case it wms held that a suit against the other tort-feasor 
could not be sustained for the same cause of action, notwithstand- 
ing the fact that the judgment already recovered remained 
uns-atisSed. That is a very different case from the ease before 
us. ^ In the case before us all the tort-feasors were sued in one 
and the same suit and judgment was not recovered only agaimt 
the party who had admitted his liability in the progreai of 
(1) (1872) L. 7 Or P.; 647. 
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and had agtced to pay a sum of money in satisfaction of his liabil- 
ity. Another case ^hich was relied upon by the learned vakil for 
the appellants is the ease of Thurman v, Wdd (1). This case does 
not appear to us to assist the appellants. In it an action was 
brought for damages for a trespass committed by the defendant 
as servant and by command of his master. It was held that the 
acceptance of satisfactiori by the plaintiff from the master was- a 
good defence to an action against the servant. The ground upon 
which this decision was arrived at is to be found in the judg- 
ment of Lobe Denman at page 461 of the report. The passage 
runs as follows:~^^ He (i, e, the plaintiff) has chosen to accept 
from one of the trespassers a compensatii3n for the whole 
trespass, and in discharge of all parties, and whether this was 
rendered .with or without the consent of some of them he is equally 
barred as against all.^^ The ground, therefore, of this decision 
was that the plaintiff had accepted complete redress from one of 
two joint tort-feasors, and having done so he could not sustain a 
suit against the others. As Lobe Denman says: — ^‘He had 
accepted a compensation for the whole trespass and in discharge of 
all parties.” We think under the circumstances that the learned’ 
Judge of this Court was perfectly right in dismissing the appeal 
to him and we accordingly dismiss this appeal with costs. 

Appeal dismissed. 

FULL BENCH. 

Before Sir John Stanley, Knight ^ Chief Justice, Mr. Jusiue Sir O-eorge Knox, 
Mr. Justice Banerji^ Mr, Justice AiJcman and Mr. Justice Bichards. 

OH ANEBADE Q SING-H akd othees (Eefe^sdakts) Appellaots r. 

MATA PBASAD Am> anothbe (Plaiutiees) akd SHEO BABU SINGH 

AND OTHEES (EeEENDANTS) EesPONDENTS,* 

Mindnlaw — Mitahshara—Joint JECindu family — Mortgage of joint family 
^royerty hy father — Lialility of sons in suit to enforce mortgage^An* 
teeedent debt — '-Family necessity — Burden of ^roof. 

The fatiier of a joint Hindu family goYerned by the Mitakshara law cannot, 

■ execute a mortgage of the joint family property whicli will he binding on his 
sons where the loan is not obtained for family necessity or to meet an ante- 
cedent debt. 

A debt is not antecedent y if it is incurred at the time of the execution 
of a mortgage for the purpose of securing such debt. 


* Second Appeal No. 1028 of [1907, 
(1) (I84j) 11 A. & E,,45S. 
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A creditoiv suing to enforce against the sons, a mortgage executed hy the 
father in a joint Hindu family over the joint family property is hound to prove 
that the loan secured by such mortgage was talien to satisfy an antecedent debt 
or was justified by some family necessity, or at least that he had before advanc- 
ing the loan made inquiries which reasonably led to the belief that the loan was 
required for family necessities or to pay ofi an antecedent debt. 

So held by Stikuby, 0 J., Kijox, J., and Aikman, J., concurring, 

A mortgage of joint family property was executed by the father of a joint 
Hindu family who had sons living at the time. The mortgage was for valuable 
consideration but it was not shown that it was executed to meet any antece- 
dent debt or for any family necessity. On the other hand it was not alleged 
that the debt secured by the mortgage was tainted with immorality. 

Seld hj Sa?ANLHr, 0. J., and Knox and Aikman-, JJ., that the mortgage in 
question could not be enforced against the sons’ interests in the joint family 
property. 

Banbeji, J, Eiohabds, J, concurring 

As regards a Hindu son’s liability to pay his father’s debts not tainted with 
immorality there is no distinction in principle between a debt secured by a 
mortgage and an unsecured debt. Unless the debt is of such a nature that it 
is not the pious duty of the son to pay it, a mortgage of joint ancestral property 
made by the father is binding on and enforceable against the son and his in- 
terest in the property whether the loan secured by the mortgage was incurred 
at the time of the mortgage or had been taken at some date anterior to that of 
the mortgage. In a suit 'brought against the son to enforce the mortgage the 
onus is not on the plaintiff to prove that the debt was incurred for the benefit 
of the family, but it is for the son to prove that, having regard to the nature of 
the debt, it was not his pious duty to discharge it. 

The following oases were referred to : — DeH Dat v. Jadu Bat (1), Jamna v» 
JSain Suhh (2), Badri Frasad v. Madan Lai (3), Lai Singh v, Leo Narain Singh 
(4), ManbaTial v. G-o^ahMisra (5), SanumanKamaf v. Laulai Mundar (6), Ram 
J^agal Y, AjudUa Frasad (7), Surja Frasad v, Golal Chand (8), Venhatarama- 
naya Faniulu V, VmTcataramana Loss Fantula (9), Suraj Rami Koer v. Shea 
Farshad Singh (10), Bala Singh v, Bihiri Lai (11), Karan Singh v, Rhu^ 
Singh {FH), Girdharee Lai Y, Kanioo Lai (13), Wanomi Raluasin Y^-Modhun 
Mohan (14), RCanoomangersaud Fandag v, Mussumat Rabooee Mmraj 
Koonweree (15), Kameswar Fershad v. Run Bahadur Singh (16), Maharaj Singh 
V. Baltoani Singh (17), Jamsethji IT*. Tata v. Kashinath Jivan Manglia (18), 
Chidamlara MudaliarY, KootJia^erumal (19), Sami Ayyangar v. (20), 

(1) (1902) 24 AH. 459. (11) (1908) I. L, E., 30 AH., 156, 

(2) (1887) I. Ii. B., 9 AH., 493, (12) (1904) I. L.'B., 27 AH., 16. 

(3) (1893) I. Ii. B., 16 All., 75. (13) (1874) Ii. B., 1 1. A., 321. 

(4) (1886) I. L. B., 8 AH., 279. (14) (1885) L, B., 13 I. A., 1 ; s. 0., I, 

B., 13 Oalo., 21, 

(6) Weekly Hotes, 1901, p. 67. (15) (1856) 6 Hoo. I. A., 393. 

(6) (1884) I. Ii. B., 10 Oalo., 525. (16) (1880) I. L. B., 6 Oalo., 843. 

(7) (1906) I. L, B., 28 AH., 328. (17) (1903) I. L. B., 28 AH., 508. 

(8) (1900) I. L, B., 27 Calc., 762. (18) (1901) I, L, B., 26 Bom., 326, 

(9) (1905) I. L. B., 29 Mad., 200, (19) (1903) I. L, B., 27 Mad., 326, 

(10) (1878) I, L, B„ 6 Oalo., 148 1 (20) (1897) I, Ii, B., 21 Mad,, 28, 

s, c. Ij, B., 6 I, A., 88 
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.. ou.auy ( 1 ). 

Fershad (2), Maheswar Futt Tewart'^. K%slun Singh { ^ _ 

Chowdhry v. Xipan Pershad Singh (4). BalgoUnd Das v. ""“p v’ 

Lahshman Dada Naih v. Pamchandra Dadi Plmh ■* “ 7„,%ad^ 

Mehrhan Sinyh (Y). v. 

JVaW Sr.Sai (9), S£i« B«mv. (10^ f J'f,..: 

&„ddhn,aja Prasad Singh [ID, Chail Behan Lai v. Mal[lD,_ 

Kalin V Pateh (IS), QUntamanray MehendaU v. Kaslmath (14), Bhawam 
PaTchsh V. iJa>» (IS), Ban Singh v. SoJA® Bam (16). Bamohandra Y. 

yaiirffijJjps (lY), -BAos^'Sa# 

Pershad Singh y. JToei' (19)- 

This was a suit to enforce payment of a mortgage executed 


in 1883, by sale of the mortgaged property. The suit was brought 
after the death of the original mortgagor and mortgagee, who were 
both Hindus governed by the Mitakshara. The defendants, who 
were the sons and grandsons of. the mortgagor, denied that the 
debt had been taken for the benefit of the family and that the 
mortgage was binding on them. The courts befow found that the 
debt had been taken by the mortgagor who was also karta of the 


joint family, but that it was not contracted for legal necessity or 
pay an antecedent debt. On the other hand, it had not been 
alleo'ed or proved that the debt had been taken for immoral pur- 
poses. The Court of first instance (Munsif of Jauupur), decreed 
the plaintiffs’ claim and this decree was on appeal confirmed 
:by the District Judge. 

The defendants appealed. The appeal was referred to the 
Full Bench on the recooimendation of Eiohaeds and Kaeamat 
Husaie, JJ. 

Mr. Q. TT. Dillon (with him Munshi Gokul Prasad)) for the 


appellants The suit ought to have been dismissed as it had not 
been proved that the debt was contracted for a legal necessity or 
to pay an antecedent debt. The pious liability of Hindu sons to 
pay their father’s debts is not disputed. What is disputed is 


(1) (1880) I. L. B., 5 Oalo., 855. 

2 1892) I. L. B;, 20 Oalo., 328. 

(3) (190Y) I. L. B., 34 Oalo., 184, 

(4) (190Y) I. L. B.. 34 Oalo., Y35. 

(5) (1893) I. L. B., 15 All., 339, 

(6) (1880) L. B., Y I. A., 181. 

(7) (1890) L. B., lY I. A., 194. 

(8) (1890) I. L. B., 12 AH., 99. , 

(9) (1889) I. L. B., lY Oalo.. 584. 

' (19)- (1888) I. 


(10) (1886) I. L. B., 8 AH., 231. 

(11) (1899) I. L. B., 21 All., 238. 

( 12 ) (1909) 6 A. L. 3r. B., 133. 

(13) (1904) 1 A. L. J. B., 816. 

(14) (1889) I. L. B., 14 Bom., 320. 

(15) (1891) I. L. B., '13 All., 216. 

(16) (190Y) I, L. B., 29' All., 544. 
(lY) (1900) 2 Bom., L. B., 450. 

(18) (1881) I. L. B., 8 Oalo., 131, 

B., 15 Oalo., 717. ■ 
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that the father in a joint Hindu family can mortgage family 
• property, there being no legal necessity shown for the mortgage, v 
The limitation prescribed by law for recovery from the sons 
of a debt due by a Hindu father is six years. See article 120 of 
the Limitation Act, No. XV of 1877 and the case of Narsing 
Misra v. Lalji ifisraf (1), If, therefore, the appellants are 
right in contending that a Hindu father, in the absence of legal 
necessity, has no power to mortgage or sell ancestral family 
property^ any claim to recover the amount from the sons qud 
. debt is barred by limitation. 

I JPor the decision of this case two principles of Hindu law 

require consideration. The first is that Hindu sons are under a 
pious liability to pay their father’s debts, if not tainted with im- 
morality. The second is that a Hindu father has no higher 
powers than any other member of a joint co-parcenary body. 
These are two distinct principles and in no way depend- 
ent upon each other. The first principle, that of the pious 
liability is not involved in this case and is fully admitted by the 
appellants. The second principle is still good law and has not 
been departed from in subsequent decisions. When a person 
under a disability creates a charge (a Hindu father is under 
such a disability), it is for the person enforcing a charge so created 
to prove that the person who created the charge was acting within 
his powers. In the present case, therefore, the burden lies upon 
the plaintiflfs-mortgagees to prove that the money was borrowed 
for a legal necessity or to liquidate an antecedent debt. The 
expression antecedent debt nowhere occurs in the Hindu Law. 
The earliest cases before the Privy Council, on this branch of 
Hindu law, were the cases of Girdharee Lai v. Kantoo Lai (2), 
and Swaj Bansi Koer v. Shea Parskad Singh (3). In those 
cases fathers of Hindu families had become indebted. Being 
pressed by their creditors they had executed mortgages of ancestral 
property. Suits had been brought on those mortgages, decrees 
'obtained against the fathers, and sales had taken place in execu- 
tion. After sales in execution^ sons bad brought suits to reco^ or 
their shares in the property sold. Tiieir lordships of the Pr 7 
Council held that where joint ancestral property has passed*^t 

L (1) (1901) 1. L. E., 23 AIL, 209. (2) (1874) L. E„ 1 1. A., 321. 

(3) (1899) L. E. 6 1, A., 88. 
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1909 a joint family, either under a conveyance executed by a father 

ri TTATS TTm 4n consIderation of aH aBtecedent dobt, 01 ’ lu order to raise money 
DEO SiHGH to pay off an antecedent debt, or under a sale in execution of a 
Mat a decree for a father^s debts, his sons by reason of their duty to pay 
Peasab. their father’s debt, cannot recover that property, unless they show 
that the debts were contracted for immoral purposes/’ In other 
words, they laid down that a Hindu father to liquidate his antece- 
dent debts could mortgage and sell joint family property and that 
such payment came within the expression pious purpose.” 

He submitted that these cases did nob in any way enlarge the 
father’s powers. 

The lower courts relied on Debi Bat v. Jadio Rai (1), That 
case it was submitted was not rightly decided. In Manhahal 
Rai V. Gopal Misra (2), it was held that when a father executed 
a sale-deed of the family property for his own debt and not 
for a legal necessity or to pay off an antecedent debt, the sale was 
not binding on the sons. In Kallu v. Fateh (3), the same viewwas 
taken as in Debi Bat v. Jadu Rai, but the case of Manbahal 
Rai v. Qojpal Misra was not considered. In the later case of 
Ram Bial v. Ajudhia Prasad (4) Manbahal Rai v. Gopal 
Misra was followed. 

The Full Bench case, Karan Singh v. Bhup Singh (6), was 
not a case of mortgage but of a simple money debt. The differ- 
ence is this. In the one case the father is contracting a debt, in 
the other he is hypothecating family property which he cannot 
do. 

The Mitakshara lays down that the father in a joint Hindu 
family has no higher powers of alienation than any other mem- 
ber. (Mitakshara, ohaptev 1, section 1, verses 27, 28.) When 
a son claims exemption on the ground of the immoral nature of 
the debt, it is for bicn to prove the immorality, but the creditor 
had first to prove that a transfer was made for a legal necessity 
or to pay off an antecedent debt. 

The case of Nanomi Babuasin v. Modhun Mohan (6), relied 
upon in Behi Bat v. Jadu Rai was not a case of a mortgage at 

(1) (1902) I. L. R., 2i All., 459. (4) (1906) I. L. R., 28 All., 328. 

(2) Weekly Kotes, 1901, -p. 57, (6) (1904) I. L, R./27 All, 16. 

(3) (1904) I A. L. J. R., 316. (6) (1885) L. R., 13 I. A., 1 s I. L. 

B., 13 Calc., 21, 
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all but one of debt. Therefore the question could not arise in 
that case and the observations of their Lordships were obiter. 

There'is a conflict of opinion not only in this High Court but 
in the other High CouruS as well The following oases 
were referred to:— Narain Singh y. Januk Singh (V), 
Luchmun Dasv. Qiridhur Okowdhry (2), Lai jee Sdhay v. 
FaJceer Ghand (3), Sanuman Kamat v. JDowlat Mnndar (4), 
KhalUul-Bahonan v. Qovind Per shad (5), Surja Prasad v. 
Qolab Ghand (6), Kishun PersJiad Gliowdhry v. Tipan Pershad 
Singh (7), Maheswar DvbU Tewari v. Kishun Singh (S), 
Okintamanrav Mehendale v. Kashinath (9), Jamsetji N. Tata v. 
Kashinath Jiwan (10), Ningareddi y. Lakshmana (II), Sami 
Ayyangar y. Ponnamal (12), Ghidambara Mudaliar v. 
Koothaperu7nal {l8), VenkataramanayaPantuluy. Venhatara^ 
mana Doss Pantulu (1 i), JSanuman Singh v. Nanak Ghand, 

(16) , Jamna y. Fain Sakh (16), Badri Prasad v. Madan Lai 

(17) ^ Maharaj Singh v. Balwant Singh (18). 

In all cases before the Privy Council from 6 I. A. onwards 
the suit had been brought after the property had been sold in 
execution of a decree. 

The general principle of Hindu law is that every member of 
a joint Hindu family stands on an equal footing with and Las the 
same powers as the others. The Privy Council have guarded 
this principle of Hindu law with great jealousy. Lakshman 
Dada Naih v. Ram Chandra Dada Kaik (19), Madho Par shad v. 
Mehrhan Singh Balgovind Das v. Narain Lai (21). 

In the case of father and son the Privy Council safe-guarded 
this principle by the theory of antecedent debt and in the case 
of others by holding that no member can transfer even his own 
share 'without the consent of others, although at the suit of a 
creditor they allow such undivided share to be attached and sold. 


(1) (1877) 2 Cal., 438- 

(2) (1880) I.L.K., 5 Calc., 855. 

(3) (1880) I.L E., 6 Calc.. 135. 

(4) (1884) IL.E., 10 Calc., 528. 

(5) (1892) 20 Calc., 328. 

(6) (1900) I.L.E., 27 Calc., 762. 

(7) (1907) 34 Calc., 735. 

(8) (1907C 34 Calc., 184. 

(9) (1889 j I.n.E., 14 Bom., 32a 
C1901) I]i.R., 26 Bom., 326. 

(21) {1893) 


(11) (1901) I.L.E , 26 Bom., 163 at 

pp. 368-169. 

(12) (1897) I.L. E, 21 Mad., 28. 

(13) (1903) I. L. B., 27 Mad., 326. 

(14) (1805) L L. E., 29 Mad., 200. 

(15) (1884) I. L E., 6 All., 193. 

(16) (1887) L L. E., 9 AIL, 493. 

(17) (1893) 1-5 All, 75. e.b, 

(18) (1906) I. Ii. B., 28 All.. 508. 

(19) (1880) Jj, B.,7 t‘A., 181, 195. 

(20) (1880) L. E., 17 I. A., 194. 
Ii.E.,20I.A.,116. 
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The father thus being under a legal disability to charge the share 
of the sons except for an antecedent debt or for legal necessity , 
the onus of pi’oving that his case eotnes under the exception, lies 
on the creditor who seeks to enforce the charge. 

Munshi Gokul Prasad^ on the same side^ pointed out that 
there WiiS no case in which the mortgagee was the plaintifi 
and in which the Privy Council had laid down that the burden 
of proof did not lie upon the plaintiff who was seeking to 
enforce a transfer made by a person with limited powers like 
the father, but that it was for the sons to prove the immoral 
nature of the consideration for the transfer before they could 
escape liability. He referred to Kameswar Fershccd v. Run 
Bahadur Singh (1). 

Mr. M, Z. Agarwala (for Mr. Tf. Wallach)^ for the respon- 
dent. The question whether an alienation by a father can be 
upheld when no antecedent debt or necessity is proved aid the 
consideration is not immoral, is one of interpretation of certain 
dicta of the Privy Council. So far as the shastras are con- 
cerned, not a word is found in them about antecedent debts. The 
only ground on which the son is made liable to pay his fathePs 
debts is his pious duty to save the soul of his father from going 
into the regions of torment and this duty is as great in the case 
of a present debt as in that of an antecedent debt. According to 
the rulings also an ^antecedent debt ^ may mean a present debt, 
Luchmun Das v. QiridhuT Ghowdhvy (2), Khalil-ul Rahman y. 
Oovind Per shad (3), Maheswar DuU Tewari v. Kislmn Singh (4). 
This view was also held by the Madras High Court in Chidam- 
bara Mudaliar v. Koothaperumal (5). In Venkataramanaya 
Pantulu V. Venhaiaramana Doss Pantulu (6), the Judges 
adopt the principle laid down in 27 Mad., 326. There is 
practically no distinction between a present advance and an 
antecedent debt. J. C. Ghose, Hindu Law, second edition, 
445. 

On th 0 question of the onus of proof, the rulings of the Bombay 
High Court in Ghintamanrav Mahendale v. Kashinath (7), 

(1) (1880) I. L. R.. 6 Calo., 843, 847, P. C. (4) (1907) I. L. E., 34 Oalc., 184, 

" (2) (1880) I. L. B., 5 Gale., 855. (5) (1903) I. L. B., 27 Mad., 326. 

(3) (1892) I. L. R., 20 Gal, 328. (6) (1905) I. L. B., 29 Mad., 200. 

(7) (1889) I.L.R., 14 Bom., 320. 
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Earmhandra Mahadev Nadgir v. Falcirappa (1), and Oovind- 1909 - 
hrishna Qujar v. S'xkharam Narayan (2) were referred 
to. 

The rulings of the Allahabad High Court also have been, 
except for two decisions and an obite^^ diotum^ uniformly in 
favour of the creditor, irrespective of the fact whether he comes 
as a plaintiff or as a defendant. Sita Ram v. Zalim Singh (3), 

Kiskan Lai v. Qarwuddhwaja (4), Debi Rat v. Jadu Bai ( 6 ), 

Kailua. Fateh {Q)y and jBa6it Singh v. Behari Lai (7). The 
only direct ruling against the respondent is, Jamna v. Nain 
Sukh ( 8 ). In this case it was held that the onus of proving 
l^al necessity lay upon the creditor. This ease was decided 
on the strength of Lai Singh v. Reo Ffarain Singh (9). 

But the judgment in that case was disavowed in a later case, 

Bhawani Bakhsh v. Bam Dai (10)^ by the jadtes who delivered 
the former judgment. Therefore the judgmenib in 9^ All;, 493, 
being based on 8 All., 279, is, it was submitted, incorrect. 

In Manhahal Bai v. Gopal ilf-isra (11), the remarks made 
with regard to antecedent debts were not necessary f or th^e 
decision of the case. There is a passage in Karan Sm^ ' 

Y, Bhup Singh (12), which taken by itself is in favour of the 
respondent. The passage includes mortgage debts ais well as 
simple money debts. 

As to Maharaj Singh v. Balwant Singh (13), the remarks 
in it as to the burden of proof being on the creditor were not 
necessary for the decision of the case. The immoral nature 
of the debt was proved in this case and the question did not, 
therefor^, arise at all as to whether the burden of proving legal 
necessity lay on the creditor: Basa Mai v. Maharaj Singh (14), 

Beni Madko v. Basdeo Pathak (15), Bhawani Bakhsh v. Bam 
Rai (16), Pern Singh v. Partah Singh (17), and Lai Singh v. 
Pidandar Singh (IS), were referred to and it was urged that 


(1) (1900) 2 Bom., L.B., 450. 

(2) (1904) 28 Bom., 383, 389. 

(3) (X88o) I.LJB., 8 AB., 233. 

(4) (1899) 21 AIL, 288. 

(5) (1902) 24 All., 459, 

(6) (1904) 1.A.LJ.E., 316, 

S (1908) 5 A.L.J.B , 175. 

(1887) IX.E., 9 AU., 493. 

(9) (1886) I, L. R, 8 All, 279. 

26 


(10) (1L91) I. L B., 13 AH , 216, 

(11) Weekly Notes 1901, p. 57* 

(12) (1904) 27 All., 16, 18. 

(13) (1903) I. L. B., 28 All., 508. 

(14) 11883) I. L. a, 8 AH.. 205. 

(15) (1890) I. L. B., 12 All. 99. 

(16) (1891) I. L. a, 13 All., 318. 

(17) (1832) L L, a, 14 All., 179. 

(18) (1905) I. L. E., 28 All, 182. 
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in Oirdharee Lai y. Kantoo Lai (1), their Lordships of the 
Privy Council were in doubt as to whether sons could question 
alienations made by the father, except on the ground of immoral- 
ity, but in the later case of Nanomi Baliiasin v. Modhun 
Mohun (2), their Lordships held that sons could not set up their 
right against the remedies of the creditor. This High Court has 
made observations on this ruling favourable to the creditor in 
Lachman Das v. KhuTinu Lai (3) and Karan Singh v. Bhup 
Singh (4). The Privy Council clearly lay down in 13 Calc., 21, 
that a creditor can pursue any remedies open to him against the 
son which he could have pursued against the father unless 
the debt is tainted with immorality. This view has been 
followed in Bhaghut Pershad Singh v. Qirja Koer (5) and 
Mahahir Pershad v. Maheswar Nath Sahai (6). 

It was submitted that from 1886 to 1908 there was a unifor- 
mity of decisions in this High Court that the onus lay on the son. 
The principle of stare decisis should not be departed from. 

Munshi Gohul Prasad, in reply referred to the principle 
of Hindu law that no member of a joint Hindu family can 
alienate family property without necessity. Balgohind Das v. 
Narain Lai (7). Mitakshara, Chapter I, section 1, verses 27, 
28. The power of the father is not greater than that of any 
other member except that he is the natural manager of the 
family and that sons have a pious duty to pay the debts of their 
father. The reason \hy the father is unable to transfer family 
property is given by the Privy Council in Sartaj Kuari v. 
Deoraj Kuari (8). 

The power of the father to alienate family property should 
not be confused with the liabilities of the sons to pay their 
father^s debts. The Privy Council have applied two different 
rules of evidence to the two classes of cases, viz., those in which a 
creditor sues to enforce a charge against joint family property 
created by a Hindu father who has only a limited power of dis- 
posal, and those in which the sons come in as plaintiffs to set 
aside sales in execution of decrees obtained against the father. 

(1) (1874) L. B., 1 1. A., 321. ( 5 ) (1888) I. L. E., 15 Gale,, 17, p o 

SI T S*’ H H (1B93 I. L. B., 15 AU., 339, p, c. 

(4) {1904} I. L. B., 37 All., 16, 18, r. b. (8) (1888) I, L, B., 10 AU., 272, 286. 
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In the former class of cases they have applied the general rule igog 
that a plaintiff seeking to enforce a charge created by a person — 

with limited powers must show that under the circumstances beo Singh 
that person was competent to charge the property. This general 
rule is laid down in the well-known ease of ffanoomanjperaaud 
Panday v. Babooee Munraj Koonweree (1). The same rule has Stanley, C.jr, 
been applied to cases of transfers by a father where in derogation 
of the rights of his son, under the Mitaksharaj he has made an 
alienation of the family property. Kameshwar Per shad v. Run 
Bahadur Singh (2). In the latter class of cases they have 
applied tiie rule that when the sons sue to recover property which 
has passed out of the family by sale in execution of a decree 
obtained against the father,they must prove that tliesale tookplace 
under such circumstances that they were not bound by it. The . 

Privy Council case in I. L. E.., 13 Gale , 21, is a case of that 
kind. In NanomiBahuasin v. Modhun Mohun (3) the Privy 
Council never said that the sons could not plead limitation ; what 
they said was that sons could not set up their, right against the 
remedies of the creditor, but that implies that there mubt be in 
existence some remedies open to the creditor and not barred by 
time. 

As regards the meaning of the phrase ^antecedent debt^ 
it has been held by this court that anteceden!; debt means a 
debt contracted before the sale or the mortgage sought to be 
set aside by the son, and other courts have, in many cases, 
expressed the same view. The cases of Lai Singh y. Deo Narain 
Singh (4:)yManbahal Eai Y. Gopal Misra (5), Pam Dayal y, 

Ajudhia Prasad (6), Hanuman Kamat v. Daulai Mundar (7), 

Surja Prasad v. Gidah Ghand (8), Ghinnayya v. Perunial (9), 

Sami Ayyangar v. Ponnammal (10), and Venkataramanaya 
Pantulu V. Venkataramaria Doss Pantwlu (11) were referred to* 

The following judgments were delivered : • 

Stanley, C.J.— This second appeal was directed to be laid 
before a Full Bench in consequence of a conflict in the deeisior^ 

(1) (1856) 6 Moo. E A., S93, 418-9, (6) (1908) I. L. B., 28 AU., 328. 

(2) (1880) I. L, B., 6 Oalo., 843, 847-8. (7) (1884) I. E. B.. 10 Gale., 528, 

(3) (1885) I, E, B., 13 Gale., 21. (3) {1900) I. E. B., 27 Gale., 762, 

(4) (1886) I. E. E., 8 All., 279, (9) (1889) I. E. B., 13 Afad., 51, 

(5) (1901) A. W* 57. (10) (1897) 1. L. B., 21 28 

(11) (1905) I. E, B., 29 Alad., 200. 



186 


THE INEIA^Sr LAW EEPOETS, [VOL. XXXI. 


1909 of this and the other High Courts upon the main question in- 
volved in it. The suit is one to enforce payment of a mortgage 
“ DEo SiHGH by sale of the mortgaged property. The mortgage was executed 

Mata by the late Earn Narain Singh^ who Y/as the head of the 
defendants’ family on the 4th of September 1883 to secure a 
i Stanly, C.J. principal sum of Es. 400 in favour of Earn Narain Kalwar, 
the father of the plaintiff respondent Sheo Babu Singh and 
the granlfather of the appellant Giianderdeo Singh. The parties 
are governed by the law of the Mitakshara. It was found 
by the Court of first instance that the mortgage was not exe- 
cuted for the purpose of satisfying any antecedent debt and 
there was no evidence that the consideration was required for 
the legal necessities of the family, or that the lender made 
any inquiry as to the purposes for which the money was bor- 
rowed. On the other hand it was not proved, or even alleged, 
that the debt was tainted with immorality. On these findings the 
court mainly relying on the decision in the case of Dehi Bat 
Y, Jadu Rai (1), decreed the plaintifis’ claim'. Upon appeal 
this decision was upheld by the learned officiating District 
* Judge. He held that the money advanced to the mortgagor 

could not be said to have been applied to the discharge of any 
antecedent debt, but at the same time that the debt was not 
tainted with immorality and consequently the appeal was without 
any force. A second appeal was preferred, the first gronnd of 
appeal being that the mortgage not being one for the payment of 
an antecedent debt, nor for family necessity, was not binding 
on the appellants. There is a second ground of appeal^ namely, 
that the claim of the plaintiffs so far as it is based on the 
j poios duty of sons to pay their fathers’ debt is barred by time. 

; In view of the pious obligation of Hindu sons in a Mitak- 

; rihara family to pay their father’s debts, the learned counsel for 

* the appellants did not for a moment contend that this pious 

duty did not lie upon his clients. He admitted that they were 
so liable, but he contended that the mortgage of the 4tli of 
September 1883, not haviug been made to satisfy an antece- 
dent debt, or for family necessities, was not binding upon the 

i : (1) (1902) 21AU„ 469. 
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appellants. The sole question then for the court is whether a 
father of a Hindu family governed bjr the Mitabshara law, can 
execute a mortgage which will be binding upon his sons where 
the loan is not obtained for family necessity or to meet an antece- 
dent debt. 

The rule of the Mitabshara is to be found in Chapter I, section 
1, clause 27. Clause 27 runs as follows Therefore it is a settled 
point that property in the paternal or ancestral estate is by 
birth, although the father has independent power in the disposal 
of effects other than immovables for indispensable acts of duty 
and for purposes prescribed by text of law, as gifts through affec- 
tion, support of the family, relief from distress, and so forth but 
he is subject to the control of his sons and the rest, in regard to 
the immovable estate, whether acquired by himself or inherited 
from his father, or other predecessor 5 since it is ordained though 
immovable or bipeds have been acquired by a man himself, a 
gift or sale of them should not be made without convening all 
the sons. They who are born, and they who are yet unbegotten 
and they who are yet still in the womb require the means of 
support, no gift or sale should therefore be made, and then 
follows in clause 28 an exception to this rule. It runs as 
follows Even a single individual may conclude a donation, 
mortgage, or sale, of immovable property, during a season of 
distress for the sabe of the family, and especially for pious 
purposes.” This means, I tabe it that a donation, mortgage or sale 
cannot be made except for the ^purposes named or one of them. 
This is the foundation of all the decisions governing the com- 
petency of a Hindu father in a family governed by the Mitak- 
shara to dispose of the joint property of the family. He can 
dispose of it during a season of distress, for the sake of the 
family or for pious purpose. 

Until recently the decision of this High Court in the case of 
Jamna v. Main (1) was regarded as a binding ruling. In 
that case Sir John Edge, 0. J., and Mahmood, J, held that asa gene- 
lal rule a creditor endeavouring to enforce his claim under an 
hypothecation bond given by a Hindu father against the estate of 

(1) (1887) I. L.B. 9 All, 498, 
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190<} a joint Hindu family in respect of money lent or advanced to the 
~ father, should prove either that the money was obtained by the 

tmo Sings father for a legal necessity, or that he (the creditor) made such res- 
mIta ponsible enquiries as would satisfy a prudent man that the loan was 
Pbasid. contracted to pay off an antecedent debt or for the other legal neces- 
» • ^ — • sides of the family. In that ease in a suit against the members of 
Stanley, C-J, ^ Hindu family upon a bond given by their father by 
which family property was hypothecated no evidence was given 
on either side, as here, as to the circumstances under which the 
bond was given. It was held that the burden of proof lay upon 
the plaintiff to show that either the money was obtained for legal 
necessity or that he had made reasonable inquiries and had 
obtained such information as would satisfy a prudent man that 
the loan was contracted to pay off an antecedent debt or for the 
other legal necessities of the family. 

In the case of Badri Prasad v. Madan Lai (1), a Full 
Bench of this Court consisting of all the Judges held that the 
sons in a joint Hindu family were liable to be sued along with 
their father upon a mortgage bond given by the father alone 
after the birth of the sons, which purported to mortgage the 
joint family property, the consideration having been money 
advances antecedently made by the mortgagee to the father, not 
as manager of the family, or with the authority of the sons, or 
for family purposes, but not for purposes of immorality or for 
purposes which if the father were dead would exonerate the sons 
from the pious obligation of paying such debts of the father. 
In this case, as appears from the judgment of Edge, 0. J., the 
consideration for the bond in suit was a sum of Es. 1,457-3-0 due 
under a prior bond of the 7th of October 1881, Es. 181-4-0 
interest due under this bond and a present advance of Es. 11-9-0* 
The money was borrowed to pay off an antecedent debt. The 
present advance of Es. 11-9-0 being regarded as a negligible 
quantity. The decision therefore gives no support to the conten- 
tion of the respondents. 

In the case of Manbahal Rai v. Oojgal Misra (2) Sii’ Arthur 
Straohey, G.J., and my brother Banerji expressed the view that 
a sale of ancestral property by a father in a joint Hindu family 

(2)‘ Weekly IsTotes 1901, p. 57, 
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may be set aside on suit by the sons so far as it affected their i$p9: 
interest in the property if there were no antecedent debt or 
valid necessity to support it^ although the transaction was not beo Siuoh 

shown to be tainted with immorality. In his judgment Sir Mata 
A rthur Strachey, C.J.^ commenting upon the view expressed ^ 

by the learned Judge of this Court from whose decision the Stanley, 
appeal had been preferred observed as follows : — The learned 
Judge held that the plaintiff was entitled to no relief what- 
ever, inasmuch as he was Hindu son impeaching the sale 
of ancestral property of a joint family made by his father ” 
and it had been constantly held that when the vendor is the 
father in a joint family the son can impeach the sale only on 
the ground that the money was raised for debauchery and 
other immoral purposes,^^ In my opinion that proposition is too 
broadly laid down by the learned Judge. The doctrine limiting; 
the son^s power to impeach an alienation of joint family property, 
made by his father is based solely on the pious duty which the 
Hindu law recognises as incumbent upon a son to pay his father^s 
debts not tainted with immorality. The true rule is that the 
son cannot impeach an alienation of ancestral joint family pro- 
perty made by a father, for which the consideration is an 
antecedent debt of the father not tainted with immorality or the 
object of which is to pay such a debt. That this is the true scope 
of the doctrine is shown by the numerous decisions, of which it 
is sufficient to refer to Lai Singh v. Deo Narain Singh (1) the. 
decisions of the Privy Council cited in the judgment in that case, 
and the judgment of the Full Bench in Badri Prasad v. Madan 
Lai (2). These cases show that the doctrine has no application to 
a case in which no antecedent debt of the father, that is a debt 
antecedent to the alienation in question is concerned as the 
consideration or objectiof the alienation. In the present case 
the deed does not state any antecedent debt of the father as the 
consideration or the object of the sale. (The italics are mine.) 

Nothing can be clearer than this language of the learned Chief 
Justice. In his judgment my brother Banerji endorsed the view 
expressed by Sir Arthur Straehey in the f ollowing language 
‘^According to the well known rulings of the Privy Council, 

(1) {1S86) I. Ii, Bn 8 AJI., 279, ^2} |189a) I, L. B,, 15 All, 75. 
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1909 aE alienation of joint family property made by the father of a 
joint Mitakshara family cannot be impeached by his sons, if such 
Mjo SiiiiaH alienation has been made in lieu of an antecedent debt or for 

Mita the payment of the father^s debt, unless the son can prove that 

F bisad . incurred for an immoral purpose, the reason for the 

SUnUif.Q. J, being that it is the pious duty of the son to pay his father^s 
debt not tainted with immorality. Had the transaction in the 
present case been that of a sale made in lieu of an antecedent 
debt, or for the payment of a debt due by the father, the principle 
which the learned Judge of this Court has applied would have 
been applicable. But in this case there was no allegation that the 
consideration for the sale was an antecedent’ debt of the father 
or that it was taken for the purpose of paying off the father’s 
debt.’’ Now in that case it was found that there was no consider- 
ation at all for the sale. Consequently the suit was bound to 
succeed j but I cite the case as showing the view of the law 
which was entertained at this time by the learned Judges who 
decided it. This was the case of a sale, but it is obvious that 
no distinction can be drawn between alienation by out and out 
sale and alienation by mortgage. A mortgage is a sale suh 
modo. The word ^ alienation ’ frequently met with in the text 
books and judgments embraces both sale and mortgage. 

In the case of Ram Dayal v. Ajudhia Prasad (1) my late 
brother Burkitt and myself adopted the view of the law expressed 
in Manbahil y. Oopal Misra. 

Now by the expression antecedent debt I understand a debt 
which is not for the first time incurred at the time of a sale or 
mortgage that is presently incurred but a debt which existed 
prior to and independently of such sale or mortgage. It must 
he a hona fide debt not colourably incurred for the purpose of 
forming a basis for a subsequent mortgage or sale or other similar 
object. This was the interpretation placed upon the expression 
by the Calcutta High Court in the case of Sanuman 
Eamat v. Dowlut Mundar (2), in which it was held that 
although no member of a joint Hindu family governed by 
the Mitakshara or Mithila law has the authority, without the 
consent of his co-sharers, to sell or mortgage even his own share 
(1) (1905) I, Ii. B., 28, AU,, 328. (2) (1884) I, L, a, 10 Oalo., 528. 
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in order to raise money on his own account, and not for the 
benefit of the joint family, yet if a father does alienate even the 
whole joint property of his own and his sons in order to pay off 
antecedent personal debts, the sons cannot avoid such alienation 
unless they prove that the debts were immoral; that; to make the 
alienation to this extent binding upon the sons who did not 
consent to it, it must be shown that it was made for the payment 
of antecedent debts, and not merely in consideration of a loan 
or a payment made to the father on the occasion of his making 
the alienation ; and that in the case of a voluntary sale the 
purchase money does not constitute an antecedent debt such as 
to render that sale binding on the sons unless they prove the 
transaction to have been immoral. 

Again in the same High Court in the case of Surja Prasad 
V. Golah Chand{l) Ghose and Harington, JJ., held that in a 
case of a joint Mitaksliara family where the father raised money 
on a mortgage hypothecating ancestral family property and it 
was not proved that the money was required for payment of any 
antecedent debt or that the money was raised or expended for 
illegal or immoral purposes, or that any inquiry was made on 
behalf of the mortgage as to the purpose for which the debt was 
incurred, the mortgage security could not be enforced against the 
son (the father having died) unless it could be shown that the 
debts far which the mortgage was created were antecedent to 
the transaction in question and that under the circumstances the 
mortgage was not binding upon the son, but that the debt not 
having been proved to have been incurred for immoral or illegal 
purposes, the mortgagee would be entitled to a money decree 
against the sons, not upon the mortgage security, but upon the 
simple obligation created by the bond, and that a suit for such a 
relief must, under the Limitation Act, be instituted within six 
years from the date of the mortgage ‘bond. 

In the Madras High Court in the case of Venlcataramanaya 
Pantvl% v. Ymhataramana Boss FantutZu (2) Sir Arnold 
White, C- J., and Subramania Ayyar and Davis, JJ., held, fol- 
lowing several decisions of that High Court, that when a debt 
was incurred at the time of sale or mortgage, it was not an 
(1) (1900) I. Ii. B., 2T Oalo., 762. (2) (1^5) I. L. B. 29 Mad. 200. 
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antecedent debt within the meaning of those words as used in the 
judgment of the Privy Council in /Swoy Bunsi Koer v. Sheo 
Per sad Singh (1), In their judgment the learned Judges ob- 
serve : — As regards the question of sale there does not appear 
to be any decision^ either of the Privy Council or of the Courts 
of this country, that a sale is binding on the son^s share 
when the debt was not antecedent in the sense that it existed 
prior to and independently of the sale.^^ I think it to be 
beyond question that the expression antecedent debt means 
what it expresses, namely a debt incurred prior to and inde- J 

pendent of the sale or mortgage sought to be enforced, j 

The propriety of the decision in the case of Jamna y. Nam | 

(2) was questioned in the two cases oiBehiDat y* Jadu | 

- Mai (3) and Babu Singh v. Bihari Lai (4). In' the first men- | 

tioned case my brother Banerji seems to me to have resiled from j 

the view laid down by him in Manbahal Rai y.Gopal Misra. [ 

He and my brother Aikman held in a suit for sale on a mort- 
gage of joint family property executed by a father and three of 
his sons that the fourth son, who was a minor and four grand- 
sons, also minors who were not executants of tbe’mortgage, were 
properly arraigned as defendants, inasmuch as their own interests 
in the joint family property would be liable under the mortgage 
unless they could show that either the mortgage debt was never 
incurred or that it no longer subsisted or that it was tainted with 
immorality. The learned Judges delivered a very short judg- 
ment holding that the ruling in the case of Jamna v. Uain Suhh | 

was overruled by their lordships of the Privy Council. They 
say : — It is true that the ruling referred to above has not in 
express terms been overruled; but having regard to the later 
Pull Bench ruling in Badri Prasad v. Madan Lalj and to the 
ruling of the Privy Council in Nanomi Babuasin v* Modhun 
Mohun, it can no longer be considered as law. The sons and 
grandsons of a mortgagor can only dispute the validity of the 
mortgage either on the ground that the debt was never incurred, 
or is no longer in existence or that it was tainted with immoral- 
ity. I may here again point out that in the case of Badri 

(1) (1878) I. L. B., 5 Calc., 148. (3) (19D2) X L. B., U All, 459. 

(2) (1887) I. L,E., 9 All., 493. (4) (1908) 1. L. SO AH., 156. 
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Frasad v. Madan Lai, the consideration for the mortgage which 
formed the basis of the suit was with a trifling exception money 
advances antecedently made by the mortgagee to the father. 

In the case of Babu Singh v. Bihavi Lai (1), 'which was a 
suit for sale upon a mortgage my brothers Banerji and Eichards 
held that the decision in the case oi Jamna y, I^ain Swhh, Stanley, 
could no longer be supported and that it was sufilcient in order 
to establish the liability of a son to pay the personal debt of his 
father, if the debt be proved and the son cannot show that it was 
contracted for immoral purposes or was such a debt as does not ♦ 
fall within the pious duty of the son to discharge. In that case 
my learned brothers quoted with aj)prQval my words in the Full 
Bench case of Karan Singh y* Bhup Singh (2), as follows : — 
is not necessary in order to establish a son’s liability for his 
father’s debt that it should be shown that the debt was contracted 
for the benefit of the family. It is sufficient in order to estab- 
lish the liability of sons to pay a personal debt of their father, if . 
the debt be proved, and the sons cannot show that it was con- . 
tracted for immoral purposes, or was such a debt as does not fall 
within the pious duty of the sons to discharge. ” Now the suit of 
Karan Singh v. Bhnp Singh was not a suit to enforce payment, 
of a mortgage debt. It was a case in which a creditor obtained 
a decree for profits against the lambardar of a village and in 
execution of that decree attached immovable property belonging 
to a joint family of which Tota Ram^ the lambardar, was the head. 

The sons and grandsons of the lambardar were the plaintiSs in the 
suit, and in it they sought a declaration that their interests in 
the property attached were not liable to attachment and sale in 
execution of the decree against their father. As pointed out in the . 
Judgment there was no allegation that the debt in respect of 
which the execution proceedings were had was for immoral pur- 
poses or such a debt as the sons and grandsons were relieved 
from their pious obligation to satisfy. This being so, and the - 
sons being liable to satisfy the debt the joint family property was 
liable to attachment and sale in execution of the decree. The 
claim was in fact enforced against the sons by reason of their . 
pious obligation to pay their father’s debts. My brothers Banerji , 


(1) (190?) 30 AH., 156. (2) (1901) I. L. B., 27 AJl 10 
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and Eicliards seem not to recognize any distinction between a 
case in wMch a Hindu son is sued on the basis of his pious obliga- 
tion to pay his father’s debts^ and a case in which a mortgagee of 
the father seeks to enforce a mortgage against the son by sale of 
the mortgaged property. 

In the case before us, as I have said, it is not. denied that 
sons in a Mitakshara family are liable to pay their father’s 
debts, provided those debts be not tainted with immorality. 
Wtat is denied is that a mortgage by a father in such a family 
is binding upon his sons if that mortgage had not been executed 
to satisfy an antecedent debt or a family necessity and the mort- 
gagee has failed to show that he made any reasonable inquiry as 
to the necessity for the loan. A son admittedly may be suc- 
cessfully sued for the debt of his father on the basis of his pious 
obligation to discharge his father’s debts provided that the suit 
be not barred by limitation and a decree passed in such a suit 
may be enforced in execution by sale of the ancestral property 
of the family. 

Now let me turn to the decisions of their Lordships of the 
Privy Council which have been relied upon as supporting 
the view that a mortgage executed by a Hindu father, in a Mitak- 
shara family not shown to have been made to satisfy an antece- 
dent debt or a family necessity but not shown to have been for a 
debt tainted with immorality, is binding upon his sons. The 
first to which I shall refer iithe case of 8waj Bunsi Koer v. 
Shea Persad Singh (1). In that case an ex parte decree for 
money had been obtained against a Hindu governed by the 
Mitakshara Law upon a bond, whereby he had mortgaged his 
ancestral immovable estate ^and the estate was attached and sold. 
Prior to the sale in execution the judgment debtor died and his 
infant sons and co-heirs on filing a petition of objections, were 
referred to a regular suit. They instituted a smh after the sale 
against the execution creditor and the purchasers for a declara- 
tion of their right to the property sold and to have the mortgage 
bond, the ex parte decree and the execution sale set aside. It 
appeared that the father’s debt had been incurred without justify- 
ing necessity and it was held thafc>s between the infants and 
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the execution creditor neither they nor the ancestral immoyable 
property in their hands was liable for the father’s debt, but that 
as regards the judgment debtor’s undivided share in the estate 
sold whether or not his own alienation was valid by the law as 
understood in Bengal it was capable of being seized in execution 
and that the effect of the execution sale was to transfer the said 
share to the purchasers, the execution proceeding having at the 
time of the judgment debtor’s death gone so far as to constitute 
iu favour of the execution creditor a valid charge thereon which 
could not be defeated by the judgment debtor’s death before the 
actual sale. It will be observed that as between the infants 
and the execution creditor neither they nor the ancestral property 
in their hands were held to be liable for the debt. In delivering 
the judgment of their Lordships Sir James W. Col vile remarked 
that the rights of the coparceners in an undivided Hindu family 
governed by the law of the Mitakshara, which consists of a 
father and his sons, do not differ from those of the coparceners iu 
a like family which consists of undivided brethren except so far 
as they are affected by the peculiar obligation of paying their 
father’s debts which the Hindu law imposes upon sons (a question 
to be hereafter considered) and the fact that the father is in all 
cases naturally and in the case of infant sons necessarily the 
manager of the joint family estate. The right of coparceners to 
impeach an alienation made by one member of the family with- 
out their authority, express or implied, has of late years been 
frequently before the courts -of India^ and it cannot be said that 
there has been complete uniformity of decision respecting it. 
All are agreed that the alienation of any portion of the joint 
estate, without such express or implied authority, may be im- 
peached by the coparceners, and that such an authority will be 
implied at least in the ease of minors if it can be shown that the 
alienation was made by the managing member of the family for 
legitimate family purposes. It is not so clearly settled whether 
in order to bind adult coparceners, their express consent is not 
required.” His Lordship then referring to the case of Girdharee 
LM V. Kantoo LaM[{l) observed : — ^^ This case is undoubtedly an 
authority for these propositions. First, that where joint ancestral 
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pi^operty has: passed out of a joint family either under a conyey- 
'ance executed by a father in consideration of an antecedent 
debt^ or in order to raise money to pay off antecedent debt^ or 
under a sale in execution of a decree for the father’s debts^ his. 
sons by reason of their duty to pay their father’s debts, cannot 
recover that property unless they show that the debts were con- 
tracted for immoral purposes, and that the purchasers had notice 
that they were so contracted ; and secondly that the purchasers 
at an execution sale, being strangers to the suit, if they have not 
notice that the debts were so contracted, are not bound to make 
inquiry beyond what appears on the face of the proceedings.” 

The first of these propositions it will be observed deals with 
cases where joint ancestral property has passed out of a joint family 
either under a conveyance executed by a father in consideration 
of an antecedent debt or in order to raise money to pay oE an 
antecedent debt, or under a sale in execution of a decree for the 
father’s debt. It deals with cases in which ancestral property 
has passed out of the family and with no other cases and the 
words antecedent debt, seem to have been used advisedly. 
Likewise the second proposition deals with the case of a purchase 
at an execution sale. Neither proposition touches a ease in which 
a mortgagee of a Hindu father seeks to enforce his mortgage as 
against the sons. 

The next case to which I would refer is that of Mussumat 
Nanomi BaTymsin v. Modhun MoTiun (1). In that case the suit 
was instituted by the widow of a Hindu on behalf of her minor 
sons and herself to set aside a sale made in execution of a personal 
decree obtained against the father and husband, at which the 
defendant had become the purchaser and had as such obtained 
possession not only of the father’s interest but also that of his sons. 
In this case, it will be observed, the ancestral property had 
passed out of the joint family under a sale in execution of a 
decree for the father’s debt and therefore it fell within the propo- 
sitions laid down in Suraj Bansi Koer’s case. In delivering the 
judgment of their Lordships Lord Hobhouse made the following 
pronouncement There is no question that considerable difiS- 
cul^ has been found in giving full ejSfect to each of two principles 
(1) (1885) L. R., 13 1. A., 1 ; I. L. E., 13 Calc., 21. 


197 


YOL. xxxi.] AliLAHABAB SiIbIES. 

of theMitaksLara law, one being that a son takes a present vest- ‘1909 
edinterest jointly with his father in ancestral estate, and the other ‘ ’”~ohindea^ 
that he is legally bound to pay his father’s debts, not incurred deoSinoh 

for immoral purposes, to the extent of the property taken by him Mjita. 
through his father. It is impossible to say that the decisions on Stanley, c. J, 
this subject are on all points in harmony either in India or 
here. But the discrepancies do not cover so wide a ground as 
was suggested during the argument in this case. It appears to 
their Lordships that sufficient care has not always been taken to 
distinguish between the question how far the entirety of the joint 
estate is liable for the father’s debts and the question how far the 
sons can be precluded by proceedings taken by or against the 
father alone from disputing that liability. Destructive as it may 
be of the principle of independent coparcenary rights in the sons, 
the decisions have for some time established the principle that 
the sons cannot set up their rights against their father’s aliena- 
tion for an antecedent debt or against his creditor’s remedies for 
their debts if not tainted with immorality. On this important 
question of the liability of the joint estate their Lordships think 
that there is now no conflict of authority.” 

This pregnant statement of his Lordship has created much 
misconception, and it is upon the meaning intended to be 
conveyed by his Lordship that the Judges in the various courts 
in India have differed. On the one hand it has been held that 
this dictum is an authority for the proposition that a Hindu 
father in a joint Mitakshara family can give a valid mortgage of 
the joint ancestral property as security for an advance made to 
him at the time not to satisfy an antecedent debt ora family 
necessity but not made for an immoral purpose. On the other 
hand the view taken by other J udges is that this interpretation is 
too wide and that a mortgage to be valid must have an antecedent 
debt or some family necessity to support it or at least the mort- 
gagee must after reasonable inquiry have satisfied himself as to 
the existence of an antecedent debt or a- family necessity for 
the loan. 

In. theleading cBse q£ S anoomanpersaud Fanday Y* Mussum- 
at Bahooee Munraj E-oonwaree (1), in which the powers of a 
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manager for an infant heir to charge ancestral property by loan or 
mortgage were dealt with, the question was considered as to the 
party upon whom the onus of proof lay to prove that the alienation 
of a manager was honafide. Their Lordships remark that the ques- 
tion on whom such^nws lay was not capable of a general and inflex- 
ible answer, and then they observe (at page 41 9 of the report) 
Thus where the mortgagee himself, with whom the transaction 
took place, is setting up a charge in his favour made by one whose 
title to alienate he necessarily knew to be limited and qualified, 
he may be reasonably expected to allege and prove facts presum- 
ably better known to him than to the infant heir, namely those 
facts which embody the representations made to him of the 
alleged needs of the estate, and the motives influencing his imme- 
diate loan,^^ and they later on observe as follows; — Their Lord- 
ships think that the lender is bound to enquire into the necessities 
for the loan, and to satisfy himself as well as he can with reference 
to the parties with whom he is dealing, that the manager is 
acting in the particular instance for the benefit of the estate. 
But they think that if he does so enquire and acts honestly, the 
real existence of an alleged sufiScient] and reasonably credited 
necessity is not a condition precedent to the validity of his 
charge, and they do not think that, under such circumstances, 
he is bound to see to the application of the money Their Lord- 
ships were dealing in this case with the powers of the manager 
of an Hindu family, but the rule laid down by them is equally 
applicable to transactions in which a father in derogation of the 
rights of his sons under the Mitakshara law has made an aliena- 
tion of ancestral family estate. 

In the case of Kameswar Pershad v. Run Bahadw Singh, 
(1) it was held by their Lordships that in transactions such as the 
alienation by a Hindu widow of her estate of inheritance derived 
from her hubband, any creditor seeking to enforce a charge on 
such estate, was bound at least to show the nature of the transac- 
tion and to show that in advancing his money he gave credit on 
reasonable grounds to an assertion that the money was wanted 
for one of the recognised necessities ; that the principle was that 
the lender, although he is not bound to see to the application of 

(1) (1880) 6 Calc., 843 847 
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fete money and dees not lose iiis rights if upon honCi fide enquiry 
he has been deceived as to the existence of the necessity which he 
bad reasonable grounds for supposing to exists still is under an 
obligation to do certain things^ namely^ to inquire into the neces- 
sity for the loan and to satisfy himself as well^as he can with 
reference to the parties with whom he is dealing that the 
borrower is acting in this particular instance for the benefit of 
the estate. Their Lordships referred to the principles laid down 
in the case Hanoonianpersaud Panday v. Mussumat Babooee 
Munraj Eoonwaree and observed : — “ They have applied those 
principles in recent cases not only to the case of a manager 
for an infant which was the case there^ but to transac- 
tions on all fours with the present, namely alienations by a 
widow, and to transactions in which a father in derogation of 
the rights of his son under the Mitakshara law, has made an 
alienation of the ancestral family estate. (The italics are mine.) 
The principle broadly laid down is that, although the lender is 
not bound to see to the application of the money, and does not lose 
his rights if upon a bond fide inquiry, he has been deceived as to 
the existence of the necessity which he had rea.sonable grounds 
for supposing to exist, he still is under an obligation to do certain 
things, and then their Lordships specify w^hat was required of the 
creditor in the case to ' which we have referred. This decision 
is in consonance with the provisions of section 38 of the Transfer 
of Property Act which are quoted in the Bombay case to which 
I shall presently refer. Their Lordships, it will be observed, did 
not in the case of Fanami Babuasin v. Modhun Mohun 
profess to state any principle of law* which h ad not been pre- 
viously enunciated. The question determined in it was whether 
the entirety of a family estate, including the shares of minor 
sons had passed to a purchaser at a sale in execution of a 
decree obtained against the father alone, the minors not having 
been represented in the suit nor in the execution proceedings. 

The ease of Jamna v- Fain Sukh is on all fours with the case 
before ns. The learned Judges who decided it drew a distinction 
between it and cases in which a decree had been obtained against 
the father and the joint property sold or cases in which the sons 
come into Court feo ash for relief against a sale effected by their 
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father for an antecedent debt. Is it the case then that ^'hi« 
ruling can no longer be considered as law in view of the ruling 
in Nanomi Bahuasin v. Moclhwn Mohwnl It will be noticed 
from the Judgment that the learned Judges who decided it had in 
view and considei^fed the rulings of rheir Lordships of the Privy 
Council. 

Let ns see now what has been the trend of the rulings of this 
and other High Courts upon the question before us since the deci- 
sions of the Privy Council in the cases to which I have referred. 
I have already mentioned the cases of Dehi Dat v. Jadu 
Bai (1)? and Bobu Singh v. Bihari Lai (2). In the case of 
Bam JDayal v. Ajudhia Prasad (3)^ my late brother Sir 
William Burkitt and myself, adopting, as I have said, the 
view of the law expressed in. Manhahal Bai v. Gopal Misra^ 
held that a sale ancestral property by a father in a joint 
Hindu family might be set aside on a suit by the sons, so 
far as it affected their interests, if there was no antecedent debt 
or valid necessity to support the sale, although the transaction 
might not be shown to be tainted with immorality. In Maharaj 
Singh v. Balwant Singh (4) the question now before us was 
discussed in the judgment of myself and Sir William Burkitt 
and the authorities were referred to. It was not necessary in 
that case to determine the point which is for determination in 
this appeal but an expression of our view of the law is to be 
found at page 541. 

In the case of Jamsetji W Tota v. Eashinath Jivan Mang^ 
lia (5), the facts were these. By a written agreement of the 
9th of March 1900, the first two defendants, a mother and a son 
contracted to sell to the plaintiif certain ancestral property. 
The plaintiff discovered ^-hat the first defendant had a minor f^on 
and he instituted a suit against the first and second defendants 
and the minor son for specific performance of the agreement, 
contending that the minor^s interest was bound inasmuch as the 
property was sold in order to pay family debts. It was held 
that no decree could be made against the minor defendant ; that 
ia order to satisfy such of his debts as would be binding on his 

(1) (1902) I. L. E., 24 AH., 459. (3) (1903) I. L. E., 28 AU., 328. 

(2) (1908) I. L. E., 30 AU., 156. (4) (1906) I. L. B. 28 AH. 508. 

(5) (1901) I L. B., 26 Bom., 326. ' 
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heirs a Hindu father can sell the entirety of the family property 
so as to pass even his son’s interest therein, but in the case 
before the Court there was no evidence of debts which justified 
the sale, and that it lies on the party who seeks to bind an 
io fa nt to prove justifying circumstances and v^this the plaintiff 
had failed to do. The case came before Sir Lawrence Jenkins, 
C. J., and Starling J., on appeal from Russel!, J. *The ^earned 
Chief Justice in delivering the judgment observed as follows : — 
The eases have now established that to satisfy such of his 
debts as would be binding on his son a Hindu father can sell 
the entirety of the family i)roperty so as to pass even bis son’s 
interest therein, while section 38 (in error described as section 34) 
of the Transfer of Property Act provides that ^ where any person 
authorized only under circumstances in their nature variable to 
dispose of immovable property, transfers such property for con- 
sideration, alleging the existence of such eircumstanees, they 
shall as between the transferee on the one part and other persons 
(if any) affected by the transaction on the other part, be deemed 
to have existed if the transferee after using reasonable care to 
ascertain the existence of such circumstances has acted in good 
faith.” The learned Chief Justice then remarks This statu- 
tory provision is substantially a statement of the principle 
deducible from the cases on this point. But this principle 
obviously has no application where the transaction is still incom- 
plete! for it presupposes an actual transfer for consideration. 
Here there has been no transfer, nor has the consideration 
for the transfer been performed. Therefore the declara- 
tion sought in this suit against the infant defendant 
must be supported on some other basis. But the only basis sug- 
gested is the analogy of this very rule; for it is argued that as 
the completed transaction would have been supported and sanc- 
tioned against the infant son, so ought the incomplete transaction 
to be enforced against him. True, there is a superficial resom- 
blanee between the two positions, yet it is but superficial; the 
essential basis of the rule is absent. The duty to discharge the 
father’s debts justifies the acquisition of the money required for 
that purpose eveu though it be by sale of the ancGstral immovable 
land. But the existence or a reasonable belief by the purchaser 
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1909 in the existence of those debts is a necessary condition. Now it 
OHA^TBBiT" quite clear that the plain tifi^s agents by whom alone the nego- 
PEo SiHGH tiations were conducted made BO inquiry as to the existence of 
hIta. justifying debts/^ Then later on he observes:— We tliere- 
P basip . {oj'q^ have to see whether there are now debts that eallfor or at any 
Stanley, C.J. rate justify the conversion of the ancestral immovable property 
into money. On the evidence before us I am not satisfied of 
this, and it follows as a necessary consequence that in my opinion 
the declaration should not be made.^’ This ruling supports the 
appeliant^s contention. 

The ruling of Boddam and Bha-hyam Ayyangar, JJ., in the case 
of Chidambara Mudaliar v. Koothaperumal (1) on the other 
hand supports the respondent's contention but it was overruled 
by the Full B ench of the Madras High Court in the case of Venkata-- 
rmianaya Pantulu v. VenkataramanaDoss Pantulu (2). In the 
' first mentioned case it was held that a debt incurred by a Hindu 
father^ which was not shown to be illegal or immoral, was, even 
during the lifetime of the father, binding on the son^s interest 
in the family property, and that in the ease of a mortgage debt 
incurred by the father, the mortgage was binding on the son, 
notwithstanding that there was no debt anterior to the mortgage 
but only the debt incurred at the same time as the mortgage, 
the mortgage being executed as security therefor. The learned 
Judges obseved that on principle it is difficult to make any 
distinction between mortgage given for an antecedent debt and 
a mortgage given for a debt then incurred, for in either case the 
debt is binding upon the son and the enforcement of the secuiut)^ 
exonerates the son from the burden of the father’s debt. Such a 
distinction does not really afford any protection to the son for 
his share in the mortgaged property can as a general rule be seized 
and brought to sale, even in the latter ease for the recovery of 
the debt as a personal debt due by the father (though also secur- 
ed by a mortgage) unless such share has been validly alienated 
in favour of a third party, since the date of the mortgage but 
prior to its attachment.” This observation is plausible, but it 
is capable, I tl ink, of ready refutation. The remedy of the 

(1) {1903) I. L. 27 Mad,, 326. (2) (1905) I. L, R., 29 Mad,, 200, 
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creditor on tlie basis of the son’s pious duty is not co-extensive ,1909 

with his remedy on foot of a bindiug securityc In principle the ■ Chaiuxba^'' " 

statement is opposed to the rule of the Mitaksliara. In practice Susoh 

it would not be correct inasmuch as the observance of the rule of Mita 

the Mitakshara does afford some protection to the interests of 

sons. The greed which exists for the acquisition of landed pro- Stanley, 

perty in this province is well known. Moneylenders are ever 

ready to advance money to thriftless or extravagant land owners 

on the security of their landed property with a view to the 

ultimate acquisition of the property. Interest is allowed to 

accumulate until the mortgage debt has reached such dimensions 

that it is unlikely that the owner can redeem. Then a suit for 

sale is instituted on foot of the securifey, the mortgagee gets 

leave to bid and buys and the family loses its ancestral property. 

Money lenders are chary of making large advances to land- 
owners on personal security. Now if in negotiations fora 
loan on a mortgage lenders are obliged to make inquiry and 
satisfy themselves .that the loan is required to meet a legal 
necessity this will ajBTord so me protection to the other members 
the co-parcenary body. If a father in a joint Mitakshara family 
can borrow money on the security of the joint ancestral estate 
to satisfy any extravagant whim or fancy he may form, it is 
obvious that the rule of the Mitakshara is a dead letter and that 
the other members of the family are robbed of all protection. 

A father of extravagant habits might on the security of the 
aucestral property borrow large sums to satisfy extravagant 
fancies. He might emulate the folly of the eccentric king of 
whom we have lately read, who expended the treasure of his 
kingdom in building a castle on airy heights, and so strip his 
posterity of their ancestral possessions. The question is not 
one of mere academic interest but one of substance. The 
decision in Ghidambtwcc Mihdaliar v. Koothaper-umal was 
overruled, as I have said, by Sir Arnold White, 0 . J., and 
Justices Subramania Ayyar and Davies in the latter case which 
I have already cited, in which it was held, following the earlier 
decision in Ayycbngar v. Ponnamm'il ( 1 ) b, sale or 

mortgage of joint family property by a father is binding on 

(J) (1897) I.L.E.,2lMad.,28, 
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the sou^s share only when there is an antecedent debt thati is a 
debt existing prior to and independently of the sale or mortgage. 
In the course of their judgment the learned Judges remark that 
there does not appear to be any decision either of the Privy 
Council orof the Courts of this country that a sale is binding on the 
son^s share when the debt was not antecedent in the sense that it 
existed prior to, and independently of the sale/^ This is a direct 
authority in support of the contention advanced by the appel- 
lants. 

Of the cases in the Calcutta High Court the first to which I 
shall refer Is that of Luchmun Dass v. Oiridhur Chowdhry (l)^ 
which came before a Full Bench consisting of Sir Eichard Garth, 
C.J., and Jackson, Pontiflx, Morris, and Mitter, JJ. In that 
case the manager of a joint Mitakshara family consisting of a 
father and a minor son, raised money on the mortgage of family 
property. It was not proved on the one hand that there was 
legal necessity for raising the loan, nor on the other that the 
money was raised or expended for immoral purposes or that the 
lender inquired as to the purposes for which the money was 
required. It was held, amongst other things, that the mortgage 
itself, upon which the money was raised could not be enforced, 
but the debt contracted by the father being itself an antecedent 
debt within the rules of the Privy Council, and the son being a 
party to the suit, the mortgagee, notwithstanding the form of the 
proceedings, would be entitled to a decree directing the debt to 
he raised out of the whole of the aacestral estate inclusive of the 
mortgaged property. This is an important decision which 
supports the view contended for by the appellants. 

I next come to the case of Surja Prasad v. Oolah Ohand 
(2). In that case a father in a joint Mitakashara family raised 
money on a mortgage hypothecating ancestral property and it 
was not proved that the money was required for payment of any 
antecedent debt, or that the money was raised or expended for 
illegal or immoral purposes or that axiy inquiry was made on 
behalf of the mortgagee as to the purpose for which the debt ‘ 
was incurred. The facts are on all fours with those in the case 
before us. It was there contended that in view of the later 

(J) (1880) 5 Calc., 855. (2) (1900) 27 Calc., 762* 
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decisions of the Privy Council a debt contracted by the father, 
if not tainted with immorality, is binding on the sons from its 
very inception, and that there was no reason why the debt 
shonld be antecedent to the mortgage in order to make it bind- 
ing on the sons, that the sons are bound to pay all debts whether 
secured or unsecured provided they were not incurred for illegal Stanley, O, 
or immoral purposes. On the other side the argument was that 
the bond could only be enforced against the sons as a simple 
money bond if a suit were instituted within six years from the 
due date of the bond and that as the suit was instituted after the 
expiry of six years from the due date, it was barred by limitation. 

Ghose, J., (now Sir Chunder Madhub Ghose) an eminent autho- 
rity on Hindu Law, and Harington, J., held that the mortgage 
was not binding on the sons, but that the debt not having been 
proved to have been incurred for illegal or immoral purposes 
the mortgagee would be entitled to money decree against the 
defendants, not upon the mortgage security but upon the simple 
obligation created by the bond, and that a suit for such a relief 
must under the Limitation Act be instituted within six years from 
the due date of the bond. The decision in Luchmun Dass v. 

Guidhur Ohowdhry, to which I have referred, and also in 
KhalUul Rahman v. Golind Pershad {!) were relied on. 

In the later case of Maheawar RwU Tewa/ri v. Kishun Singh 
(2) Brett and Sfcarfuddin, JJ., dissenting from the decision in 
Luehmun Pass v. Oiridhur Ghowdhry and Swrja Prasad v, 

Qolab Ghandj held that a mortgage by a father in a joint Mitak- 
shara family, composed of father and sons on receipt of a loan, 
which the sons failed to prove to have been taken for immoral 
purposes, was binding on the sons and that the limitation appli- 
cable to a suit on the bond against the sons as well as the father 
was that provided by article 132, schedule II of the Limitation 
Act. The learned Judges decided this case on the assumption 
that the law as laid down in the case of Lnchmun Bass v. 

Gvridhwr Ghowdhry eoald not be held to be any longer binding 
in view of the later decisions of the Privy Council. 

The same question came before another Bench of the Calcutta 
High Court, consisting of Mookerjee and Holmwood, JJ., in the 

(1) (1802) 20 €alc., 328. (2) 0^} U 18^ 
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case of Kishun PeTshad Okowdhry v. Tipan Fershad Singh 
(1). In that ease a father in a joint Mitakshara family con- 
sisting of a father and his minor son^ mortgaged property belong- 
ing to the joint family. It was not proved that there w^as any 
legal necessity for the loan^ or any inquiry by the lender, nor 
that the loan was contracted for illegal or immoral purposes. It 
was held in a suit by the mortgagee to enforce his security that 
he was entitled to have the security enforced as against the share 
of the mortgagor and also to a decree which would enable him 
to' realize the debt by the sale of the share of the son in the 
ancestral property. The learned Judges held that the decision 
in Luohmun Dass v. Oiridhur Ghowdhry had not been over- 
ruled by the Privy Council and was binding upon them and 
pointed out the distinction existing between the position of a son 
in a suit in which the mortgage by his father is sought to be en- 
forced against his share in the property and his position after the 
alienation has been completed by an execution sale. They dealt 
with the question at considerable length and pointed out that 
the Judges who decided the case of Maheswar Dutt Tewari Ve 
Kishun Singh not only extended the principle laid down by 
their Lordships of the Judicial Committee in connection with a 
case where property has passed out of the family to cases where 
the security given by the father is sought to be enforced against 
his sons and also extended the rule laid down by the Judicial 
Committee as applicable to eases of complete alienation to cases 
of partial alienations such as mortgages. They point out that 
their Lordships limited their observations in Oirdharee Lall v. 
Kantoo iaii to eases of conveyance executed by the father in 
consideration of an antecedent debt and sales in execution of 
decrees for the father^s debt, 

Now I do not profess to have exhausted the authorities on 
the question before us, but I think that the eases to which I have 
referred fairly illustrate the contending views expressed on that 
question. My learned brothers who decided the cases of Debi 
Dat V. Jadu Bai and Bahu Singh v. Bihari iai treated the case 
of Jamna Main Suhh as overruled, contenting themselves by 
itating that, having regard to the Full Bench ruling in Badri 

(1) (1007) LL.B., 34 Calc., 735. 
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Prasad v. Madan Lai and the ruling of the Privy Council in 
N^li Bahuasin v. Modhun Mohun, the ruhng m v. 

Nam Sum can no longer be considered as law. ^ 

Is there any solid foundation for the contention that theii 
LordsMps of the Privy Council overruled in the cases which I 

have cited the clear and definite rule of the Mitakshara . A - 
Lding to that rule it is a settled point that property in ancestral 
estate is by birth, and that the father is subject to the control of 
his sons in regard to that estate, it being ordained tnat a gift or 

Len held to be binding on him in view of this obligation, bu 
Z I think, so binding where the debt is an antecede 
debt The rule of the Mitakshara it is said must be deemed to 
Sve been modified by the rulings of the Privy Council but ad- 
mittedly it has not been expressly overruled. 

Bahuaein v. Modhun Mohun which I have quoted, 

namely Destructive as it may be of the principle of inde- 

pendent coparcenary rights in the sons, the decisions have for 
Lme time established the principle that the sons cannot set up 
their rights against their father’s alienation for an antecedent 
debt or^against his creditors’ remedies for their debts if not 
tasted with immorality ” is relied on as ebbing to pm- 

nosito. It appears to me to do nothing of the kind. 

sons cannot set up their rights against their father’s alienations 
for an antecedent debt I admit, but that they cannot resist the 
enforcement of a mortgage made by their father alonnto secui^e 
money borrowed at the time and not proved to have been bor- 
rowed to meet a family necessity or to satisfy an antecedent 

debt I deny. It is contended that their Lordships words that 

the sons cannot set up their rights against their fathers credi- 
tors’ remedies for their debts, if not tainted with immorality, 

justifies the view that a Hiadn father can crea:e a valid mo^^ 
gage of the joint family property which wiU be binding on his 

28 
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sons for a debt which is not antecedent. It seems to me that this 
interpretation of the dictum is too wide and that the words 
against his creditors^ remedies for their debts refer to those 
remedies only w^hich legally the creditors of the father possess, 
for example in the case of an ordinary debt a right to sue the son 
iSfanley, for the recovery of the debt ou the basis of his pious obligation 
to satisfy that debt and on obtaining a decree to attach and sell 
the joint family property. This interpretation my brother 
Aikman suggested during the argument. The two principles of 
the Hindu Law are not antagonistic, the one being that a Hindu 
father can create a valid mortgage of the joint family property 
to satisfy an antecedent debt or a family necessity, but only to 
satisfy such debt or necessity, the other being that a Hindu son 
. is bound under a pious obligation to satisfy his father’s debt if 
it be not tainted with immorality. The right to maintain a suit in 
each case is of course controlled by the law of Limitation, In 
the one case there is a secured debt. In the other case there is 
merely a personal liability. According to the law as administered 
by the courts of this Province/ a member of a joint family cannot 
validly mortgage hig undivided share in ancestral property estab- 
lished in coparcenary on his own private account without the 
consent of the co-sharers in that estate. Balgohind Das y. 
Narain Lai (1). It follows from this that if the mortgage in 
suit is not binding in toto it is not binding as to the mort- 
gagor's share in the mortgaged property. 

I have examined the later decision of the Judicial Committee 
with a view to ascertian if there be any pronouncement which 
supports the broad interpretation of the ruling in Snraj Bansi 
iToer’s case for which the plaintiffs respondents contend, but 
without success. On the contrary their Lordships express their 
indisposition to extend the doctrine of the alienability by a 
coparcener even of his undivided share without the consent of 
his CO- sharers beyond the decided cases. In Lahshman D ida 
Kaik V. Eamchandra DadaNaik (2) Sir James W. Col vile, who 
delivered the judgment in Suraj Bunsi Koer’s case, referring to 
the principle thatihe coparcener’s powers of alienation is founded 
on his right to a partition, pointed out that Suraj Bmsi Koer^s 
(1) (1893) 1. L. B., 15 All., 389. (2) (1880) L. B., 7 1. A, 181. 
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ease was one of an execution against a mortgaged share and was 
decided ^^on the ground that the proceedings had then gone so far 
in the lifetime of the judgment debtor (in report ^ mortgagor as to 
give^ notwithstanding his death, a good title against his cO' sharers 
to the execution purchasers.^^ He then remarks : — Their Lord- 
ships are not disposed to extend the doctrine of the alienability by 
a coparcener of his undivided share without the consent of his 
co-sharers beyond the decided cases.^^ In the case of Eameswar 
Prashad v. Run Bahadur Singh (1) it was held by the Judicial 
Committee that in transactions such as the alienation by a Hindu 
widow of her estate of inheritance derived from her husband, a 
creditor seeking to enforce a charge on such an estate is bound 
at least to show the nature of the transaction and that in advanc- 
ing his money he gave credit on reasonable grounds to an asser- 
tion that the money was wanted for one of the recognised necessi- 
ties. Sir James W. Oolvile again commented upon the decision 
in Hanoorfban]persaihd Pandajfs case and to the law as therein 
laid down, and then observes : — It appears to their Lordships 
that, such being the law, any creditor who comes into Court to 
enforce a right similar to that which is claimed .in the present suit 
is hound at least to show the nature of the transaction and that 
in advancing his money he gave credit on reasonable grounds to 
an assertion that the money was wanted for one of the recognised 
necessities. This was, it will be observed, the case of a mort- 
gage. In the case of Madho Parshad v. Mehrhan Singh (2), in 
which it waslield that where a Hindu without the consent of his 
co-parcener had sold his undivided share in the family estate for 
his own benefit and received the purchase money to his own use, 
his surviving co-parcener was entitled oil his death under the 
Mitakshara law by survivorship to recover the share so sold 
from the purchaser, and that the latter had no equity or charge 
thereon against such survivor in respect of his purchase money. 
Lord "Watson, who delivered the judgment of their Lordships, 
commented upon the decision in Suraj Bansi Koer^s case and 
pointed out that the right of the purchaser in that ease was aflSrm- 
ed on the ground that before the death of the judgment-debtor 
execution proceedings had gone so far as to constitute in favour of 
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the judgment creditor a valid charge upon the joint estate to the 
extent of the undivided interest of the deceased which could not 
be defeated by that events but at the same time observed that 
if no proceedings had been taken to enforce the debt in the 
lifetime of the judgment-debtor, his interest in the property 
would have survived on his death to his sons so that it could not 
be afterwards reached by the creditor in their hands Then 
again in the case of Balgohind Das v. Narain Lai (1), it was 
held to be the fettled law of the Mitakshara as administered 
in Bengal and the North-Western Provinces, that a Hindu can- 
not without the consent of his co-parceners sell or mortgage his 
undivided share in ancestral estate for his own benefit. Sir 
Richard Couch in delivering judgment approved of the passage in 
the judgment in the case of Lahshman Dada Naik v. Ram 
chandm Dada Naik, which I have quoted, and also the judg- 
ment in Madlw Prasad v. Mehrban Singh, In regard to the 
judgment in the last mentioned case he observes “In the judg- 
ment delivered by Lord Watson it is said that the counsel for the 
appellant conceded in argument that the rules of the Mitakshara 
law which prevail in the Courts of Bengal are applicable in Oudh 
to the alienation of interests in a joint family estate, and that he 
likewise conceded that the sales being without the consent of the* 
co-parcener, and justified by legalnecessity, were according to 
that law invalid ; but he maintained that the transactions being 
real and the prices actually paid, respondent could only recover the 
shares sold subject to an equitable charge in the appellant’s 
favour for the purchase money- It was held that it might have 
been quite consistent with equitable principles to refuse to the 
seller restitution of the interest which he sold except on condition 
of its being made at once available for the repayment of the 
price which he received but that the respondent who took by 
survivorship was not affected by any equity of that kind and 
that an equity which might have been enforced against the 
seller s interest whilst it existed could not be made to affect that 
interest when it has pas-ed tea surviving coparcener, except by 
repeating the rule of the Mitakshara laws In view of these 
.ulings it seems to me impossible to hold that their Lordships 

* a)(1893) L,E:,20’I.A. 116, ’ ' 
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haye extended the principle which underlies the decision in 1909 
8waj Bansi Koer's case. On the contrary they seem to me to “ghandba^ 
have guarded themselves against the suggestion that the clear Singh 
and explicit rule of the Mitakshara which precludes the alien- Hata 
ability of immovable property by a coparcener without the con- 
sent of his coparceners had been repealed or might be treated 
as a dead lettei*. 

For the foregoing reasons I am of opinion that the Court be- 
low was wrong in treating the ruling in Jamna v. N'ain Sulch 
as no longer binding, and that the appeal should therefox’e be 
allowed as regards the first plea. 

Knox, J. — The question submitted to us for our considera- 
tion in this second appeal is whether a father, the head and 
managing member of a Hindu family, can mortgage the family 
property and exclude Ms sons from questioning the transaction, 
when it is not proved that the mortgage was executed on account 
of an antecedent debt. It has been found, and we must accept 
the finding, that ( 1 ) there is no evidence to show that the money 
which forrded the consideration of the mortgage was borrowed 
or applied to the discharge of any antecedent debts. (2) The 
appellants, who are s< -ns and grandsons of the mortgagor, who 
died before the institution of the suit, have not alleged, much 
less proved that the debt secured by the mortgage was tainted 
with immorality. 

The text of Hindu law which bears upon the question is to 
be found in the Law of Inheritance from the Mitakshara, Chapter 
I, section I, paras. 27, 28 and 29. I give the translation as it occurs 
in the edition by Mr. Girish Chandra Tarkalankar (1870). So far 
as I can judge the translation is accurate, sufficiently accurate 
at any rate for the present purpose and so far as I can find the text 
under consideration I* as, with one exception, not been doubted. 

That exception is the passage in para. 27, which runs no gift 

or sale should be mada.’^ The words q[ ^scd 

in the passage are read by Eaghunandana as 

According to him the correct reading in place of gift or 
sale should be made is the cutting off or the expenditure of 
the means of livelihood is censured.” The only interest that 
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attaches to this reading is that apparently any tendency there 
has been to question the text is in the direction of widening, 
not of narrowing its meaning. The passage then runs as 
follows : — 

27, Therefore it is a setfled point, that property in the 
paternal or ancestral estate is by birth, (although) the father 
have independent power in the disposal of effects other than 
immovables, for indispensable acts of duty and for purposes 
prescribed by texts of law, as gifts through affection, support of 
the family, relief from distress, and so forth, but he is subject 
to the control of his sons and the rest, in regard to the immovable 
estate, whether acquired by himself or inherited from his father 
or other predecessor; since it is ordained, Though immovable 
or bipeds have been acquired by a man himself, a gift or sale of 
them should not be made without convening all the sons. 
They who are born and they who are yet unbegotteu, and they 
who are still in the womb, require the means of support, no gift 
or sale should, therefore, be mad 

28. An exception to it follows : — Even a single individual 
may conclude a donation, mortgage, or sale of immovable pro- 
perty, daring a season of distress, for the sake of the family and 
especially for pious purposes,^^ 

29. The meaning of the text is this While the sons and 
grandsons are minors, and incapable of giving their consent to 
a gift, and the like ; or while brothers are so and continue 
nnseparated ; even one person, w^ho is capable, may conclude 
a gift hypothecation, or sale of immoveable property, if a 
calamity affecting the whole family require it, or the support 
of the family render it necessary, or indispensable duties, such 
as the obsequies of the father or the like, make it unavoid- 
able. 

So far as this passage can be any guide it lays down (1) the 
broad rule that though the power of a father in respect of mov- 
able property is ultimated, in the case of immovable property it 
is limited and be is with regard to it subject to the control of Ms 
sons, (2J an exception to that rule, viz.^ that even a single owner 
may conclude a donation, mortgage or sale of immovable pro- 
perty under certain stated circumstauGeSf 
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There is no longer any question that it is a duty of a son to 
pay the debts contracted by his father unless they are tainted 
with imraorality. This text of the Mitakshara, Chapter VI'47 
is almost too well known to need reproduction :• — A son is not 
bound to pay, in this world, his father’s debts if they are incurred 
for spirituous liquor, or for gratification of lust, or in gambling 
nor is he bound to pay any unpaid fines or tolls, or idle 
gifts.” ^ 

Viewed frooa the standpoint of Hindu text writers it seems 
obvious that a creditor who claims that he has lent money to the 
father of a Hindu family and then presses that father ijp charge 
immovable property with that debt has to follow the general rule 
and principle which applies to the proof of exceptions to a rule. 
On him lies the burden of proving that the father was by reason 
of a pious purpose empowered to conclude a mortgage. If he 
fails, his claim to enforce the charge fails. This principle is 
entirely in accord with the principles laid down for evidence 
in Hindu Law: Mitakshara'on the Administration of Justice — 
Chapter I, section 6. 

I do not propose to deal with the difficulties that have sprung 
from the case law that has risen round these texts. I have 
had the advantage of reading and carefully considering the 
exhaustive judgment of the learned Chief Justice on this point, 
and I can add nothing to it with advantage. I would there- 
fore, quoad the first plea, allow the appeal and set aside the 
decrees of both the Courts below. 

Baxbeji, J. — This appeal arises out of a suit for the enforce- 
ment of a simple mortgage by sale of the mortgaged property. 
The mortgage was made by one Earn Narayan Kalwar and the 
property mortgaged is the joint ancestral property of the family. 
Both the mortgagor and the mortgagee are dead. The plaintifis 
are the son and the grandson of the mortgagee. The defendants 
are the sons and grandsons of the mortgagor. The suit was 
defended by some only of the defendants, w^ho denied the mort- 
gage and urged that even if it was made by their ancestor it 
was not for a family necessity aud was not therefore binding on 
them and their interests in the mortgaged property* The Court 
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below bas found; in concurrence with the Court of first instance, 
that the mortgage was executed by the defendants’ ancestor for 
valuable consideration, that it was not proved that the money 
borrowed had been applied to the payment of an antecedent debt, 
and that it had not been alleged or proved that the debt secured by 
the mortgage was tainted with immorality. Accordingly a decree 
has been passed for sale of the mortgaged property. A question 
of limitation was raised but the lower appellate court did not try it 
in view of the conclusion at which it had arrived. From this 
decree the present appeal has been preferred and the two pleas 
set forth in the memorandum of appeal are : — (J) ^^The mortgage 
being nSt one for payment of an antecedent debt nor for family 
necessity w^as not binding on the appellants” and (2) ‘^The 
claim based on the pious duty of sons to pay their father’s debt 
was barred by time.” 

Upon the findings of the court below the position is this. The 
father and manager of a joint Hindu family consisting of father, 
sons and grandsons contracts a debt for such purposes as would 
make it the pious duty of the sons to pay the debt and as colla- 
teral security for it, mortgages joint ancestral property. The 
question is, can such a mortgage be enforced against the interests 
of the sons in the mortgaged property unless the mortgagee can 
show that the debt was incurred for family necessity ? The 
question is really one of the burden of proof, that is, whether it 
is for the mortgagee to prove afiBrmatively that the loan was 
incurred for the necessities of the family or whether the sons 
must prove, iu order to avoid liability for . the debt, that it is 
tainted with immorality. 

In my judgment, both upon principle and upon authorities, 
the onm is on the sons. The following propositions may be re- 
garded as established beyond controversy 

(1) It is the pious duty of a Hindu son to pay his father^s 
debt if not tainted with immorality, 

(2) In the case of a personal debt of the father the sons are 
liable, if they cannot show that it w^as contracted for immoral 
purposes or was such a debt as doe-^ not fall within the pious 
duty of the sons to discharge”; and it is not necessary in 
order to establish a sQja^s JiabiJity for bis father’s debt that it 
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should be shown that the debt was contracted for the benefit of 
the family.” [See the Full Bench case of Karan Singh v. Bhup 
Singh (1).] For the realization of such a debt the joint ancestral 
property of the family is liable to be sold by auction and the 
burden of proof is solely on the son. 

(3) If a mortgage is made by the father to pay an antecedent 
debt or if part of the consideration for such a mortgage is an 
antecedent debt due to the mortgagee himself, the mortgage may 
be enforced against the son even in the life-time of the father. 
The onus in sneh a case is on the son to prove that the debt was 
of such a nature that it was not his pious duty to pay it. This 
was held by the Full Bench of this Court ^in Badri Per shad v. 
Madan Lai (2). 

(4) If joint ancestral property has been sold by the father for 
the payment of his debt or if it has been sold in execution of a 
decree for a mortgage debt or a simple debt of the father the 
son cannot recover the property unless he can show that the debt 
was contracted for immoral purposes. This has been held by 
their Lordships of the Privy Council in numerous cases commenc- 
ing with the ease of Qirdharee Lall v. Eantoo Lull (3). 

(5) Where a son comes into court to assail a mortgage made 

his father or a decree passed against Ms father upon the mort- 
gage or a sale threatened in execution of such decree, the onus is 
on the son to establish that the debt which he desires to be 
exempted from paying was of such a character that he would not 
be under a pious obligation to discharge it. See Beni Madho Vt 
Ba&Ieo Fatah (4*), approved of in subsequent cases. 

What we have to consider is whether the burden of proof is 
shifted where a creditor of the father seeks as plaintiff to recover 
his debt by enforcement of the mortgage security given to 
him by the father. 

The liability of a son to pay his father^s debt arises, as 
pointed out by Mr. Mayne (Hindu Law, section 303, 7th edition) 
from the moral and religious obligation to rescue him from the 
penalties arising from the non-payment of his debts.” This 
obligation has been held by their Lordships of the Privy Council 

(1} (1904) I, L. AH., 16. (3) (1874) Ii. B., 1 1.A„ 321, 

(2) (1893) I. L, B,, 15 All. 75, (4) (1890) I,X, B., 12 AH. % 
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1909 to be a legal duty* This legal duty atiaclies to all debts of the 

' father, not tainted with immorality, and by reason of it all debts 

DEO Sings of the father not so tainted are from their very incej-tion binding 

Mata on his sons. A debt secured by a mortgage is as much a debt of 

the father as an unsecured debt, and so far as the liability of the 
jBanmji, J. son is concerned, I can find no difierence in principle between 

the two classes - of debts. In both cases the money borrowed is 
the debt of the fathei\ The moi tgage is only collateral security 
for the payment of ti e money and provides a means for the 
rcalimtion of it. If the debt is binding on the son a mortgage 
to secure that debt must equally bo binding. It is conceded 
that a mortgage made for an antecedent debt of the father is 
binding on the son even when the antecedent debt w’'as due to 
the same creditor. I fail to see on wdiat principles it can be held 
that there is a distinction between such a mortgage and a mort- 
gage made for a loan incurred on the date of the mortgage. It 
is contended on behalf of the appellants that the Mitaksbara in 
chapter I, section I, paragraphs, 27, 28 and 29, prohibits a mort- 
gage by the father except during a season of distress, for 
the sake of the family and that an antecedent debt being a 
distress of the family a mortgage made for an antecedent 
debt comes within the exception. As regards these paragraphs 
I may, in the first place, observe that they must be read as 
qualified by the obligation of a son to pay his father’s debts. 
Further, it seems to me that an antecedent debt incurred by the 
father himself cannot be deemed to be a distress ” of the family 
any more than a debt incurred at the time. 

In the case of an antecedent debt it is not necessary that it 
should have been incurred for the benefit of the family. Mr* 
Dillon^ the learned counsel for the appellants, w^ent thelength of 
conceding that even if the antecedent debt was an immoial debt 
a mortgage for such a debt is binding on the son. I do not 
deem it necessary, for the purposes of this case, to express any 
opinion on the point* If, however, a mortgage for a debt pre- 
viously incurred by the father but not for the necessities of the 
family, is binding on the son there appears to he no reason why 
a mortgage made for a loan incurred at the time should not be 
equally Jjinding if the purpose for which the loan was taken was 
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not; immoral. On this point I am in fall accord with the opinion 
expressed by Boddam, J, and that eminent Hindu lawyer Sir 
Bhashyam Ayyangar, J., iu Ghidamhccra Mudaliav v. Eootha^ 
pertmicil (1). The learned Judges say : — 

In the case of a mortgage debt incurred by the father the 
debt is the primary obligation and is binding upon the son if it 
is not for an illegal or immoral purpose, and the mortgage is only 
a collateral security for the discharge of the debt either by the 
receipt of the rents and profits by the mortgagee or by causing it 
to be sold after the debt has become payable. If the debt is 
binding upon the son the discharge of the debt either by making 
a usufructuary mortgage or by enforcing the security by sale, is 
equally binding upon the son, inasmuch as he is thereby es- 
onerated from liability to discharge the debt of the father by means 
of other joint family property. If a sale of joint family property 
made by the father for the purpose of discharging his debt which 
is not illegal or immoral is binding, it is difficult to see on what 
principle it can be held that a mortgage executed by the father as 
security for the discharge of the debt will not bind the son 
simply because the debt was not anterior to the mortgage, but 
w’^as incurred at the same time as the moitgage and the mortgage 
was executed as security therefor. ^ * On principle itis 

difficult to make any distinction between a mortgage given for 
an antecedent debt and a mortgage given for a debt then in- 
curred, for in either case the debt is binding upon the son and 
the enforcement of the security exonerates the son from the 
burden of the father^s debt. ” 

It WBS strenuously contended by the learned counsel for the 
appellants that as it had been held by this court that a sale by 
the father for consideration paid at the time of the sale and not 
for an antecedent debt wms not binding on the son, the same 
principle applied to the case of a mortgage. In support of this 
contention the ruling in Manhahal Eai v. Gopal Ilisra (2) to 
which I was a party, was relied upon. In my opinion the case 
of a moitgage is distinguishable from that of a sale. Where a 
sale is made by the father not for an antecedent debt or for the 
payment of an antecedent debt, no question of the pious liability 

(11 (imi I* 27 Mad., 826. , (2) WoeMy Hotes, 1901, i>. 57, 
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of the son for his father^s debts arises. The amount of consi- 
deration paid down at the time of the sale is not a debt of the 
father though it may, in some cases, subsequently become a debt 
of the father. Therefore, a sale by the father must, in order to 
bind the son, be a sale for the necessities of the family or a sale 
for a consideration which consists of an antecedent debt of the 
father or of money received for the payment of the father^s debts 
provided of course that the debt is not tainted with immorality. 
In the case of a mortgage, however, there is primarily a debt 
incurred by the father and the mortgage is only, as I have said 
above, collateral security for the debt. By reason of the soii^s 
pious duty he is liable for the father’s debt and, therefore, for the 
mortgage made to ensure the recovery of the debt. In my judg- 
ment the case of a mortgage is not similar to that of a sale and 
the argument based on the analogy of a sale is fallacious. The 
distinction in this respect between a mortgage and a sale is often 
overlooked. 

Tbe view I have taken above is not only consistent with 
Hindu law and legal principles but is also supported by author- 
ity. 


In the well known case of Sanoomanpersaud Panday v. 
Mussumat Babooee Mun-raj Eoonwaree (1) Lord Justice 
Knight Bruce, in delivering the judgment of their Lordships, said 
(at p. 421) : — Though an estate be ancestral, it may be charged 
for some purposes against the heir, for the father’s debt by the 
father. Unless the debt was of such a nature that it was not 
the duty of the son to pay it, the discharge of it even though it 
affected ancestral estate, would still be an act of pious duty in 
the son. By the Hindu law, the freedom of the son from the 
obligation to discharge the father’s debt has respect to the nature 
of the debt, and not to the nature of the estate, ” In the case of 
Girdkmee Lall v. Eantoo Lai (2) their Lordships, after quoting 
the above observations, remarked That is an authority to 
show that ancestral property which descends to a father under 
the Mitakshara law is not exempted from liability to pay his 
debts because a son is born to him. It would be a pious duty on 
the part of the son to pay his father’s debts, and it being the 

(1) (1856) 6 Moo, I. A., 893t (2) (18T4) L, B., 1 1, A, 321| 
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pious duty of the son to pay his father’s debts, the ancestral 
property in which the son as the ]son of his father, acquires an 
interest by birth, is liable to the father’s debts* The rule is, as 
stated by Lord Justice Knight Bruce, ‘ the freedom of the son 
from the obligation to discharge the father’s debt has respect to 
the nature of the debt, and not to the nature of the estate 
whether ancestral or acquired by the creator of the debt. ” Their 
Lordships then proceeded to consider what was the nature of the 
debt for the payment of which it w^as necessary to raise money by 
the sale of the ancestral property. 

In Suraj Bunsi Koer v. Sheo Persad Singh (1), their Lord- 
ships formulated the propositions which were deduced from the 
earlier rulings and stated the first of these propositions in the 
following terms : — Where joint ancestral property has passed 
out of a joint family, either under a conveyance executed by a 
father in consideration of an antecedent debt, or in order to raise 
money to pay oS an antecedent debt, or under a sale in execution 
of a decree for the father’s debt, his sons, by reason of their duty 
to -pay their father’s debts, cannot recover the property unless 
they show that the debts were contracted for immoral purposes, 
and that the purchasers had notice that they were so contract- 
ed.” Belying upon the words antecedent debt ”, as mentioned 
in the judgment of their Lordships, it has been contended in this 
case, and held in some cases, that a mortgage is not binding on 
the sons unless it was made for an antecedent debt. In my 
humble judgment it would be placing too strained a meaning on 
the decision of their Lordships to hold that they intended to lay 
down the general rule that in every case of a transfer by the 
father, whether it was a sale or a mortgage, the transfer would not 
be binding on the son unless it was made for an antecedent debt. 
In the particular case before their Lordships a sale had taken place 
for an antecedent debt and, therefore, in formulating the rules 
applicable to such a sale, reference seems to have been made to an 
antecedent debt. As I have pointed out above, a sale by the 
father not made for a family necessity, would not be binding on 
the sons unless it was made for an antecedent debt which was 
binding on them by reason of their pious liability to pay their 

(1) (i678} I.l4E.,5 0alc.,14S* 
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father^s debts. In the absence of an antecedent debt the consi- 
deration for the sale cannot itself be deemed to be a debt of the 
father and no question of pious obligation would arise. It was 
therefore necessary, in the cases before the Judicial Committee, to 
refer to antecedent debts. But I fail to find anything in their 
Lordships ^ judgment to show that they held or intended to hold that 
in the case of a mortgage too it must have been made by the father 
for an antecedent debt. 

The most important decision of the Privy Council, which in 
my opinion concludes the matter, is that in the case of Nanomi 
Babwasin V. Modhun Mohun [1). After referring to the fact' 
that the decisions either in India or in the Privy Council were not 
in harmony, Lord Hobhouse, in delivering the judgment of their 
Lordships, laid down the law in the following terms,, apparently 
with a view to settle all controversy in future : — Destructive as 
it may be of the principle of independent co-parcenary rights in 
the sons, the decisions have for sometime established the prin- 
ciple that the sons cannot set up their rights against their father’s 
alienation for an antecedent debt, or against the creditors* reme^ 
dies for their debts if not tainted with immorality. On this 
important question of the liability of the joint estate their Lord- 
ships think that there is now no conflict of authority* ’’ That by 
the above pronouncement Lord Hobhouse intended to decide the 
matter conclusively and to bring into harmony all conflicting 
rulings is manifest from the remarks made by him in the later 
case of Mahabir Fershad v. Moheswar Nath Bahai (2) wherein 
he expressed the hope that recent deoisions of the Committee 
would lessen the difficulties which had been felt before. The 


words or against his creditors* rernedies for their debts ** do 
not, in my opinion, leave any room for doubt. What are a 
creditors’ remedies for his debt ? His remedies are a suit, a 
decree in the suit and a sale in pursuance of the decree. In 
the case of a mortgage his remedy by decree is a decree for 
the sale of the mortgaged property. According to their Lord- 
ships, the sons cannot set up their rights against the remedies 
to which I have referred, if the debts are not tainted with 
immorality. There is no reason to assume that their Lordships 

(1) (1885) I. L. B., 13 Gale., 21 ; (2) (1889) I. L, E., 17 Calc., 584 (588.) 
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confined tlieir remarks to the remedies of an unsecured 
creditor and did not intend them to apply to secured cre- 
ditors also. In my judgment the words quoted above contem- 
plate every one of the remedies open to every class of creditors 
whose debts are not of an immoral nature. This is further 
evident from the following observations of their Lordships : — 

If his (the debtor’s) debt was of a nature to support a sale 
of the entirety, he might legally have sold it without suit^ or 
the creditor might legally procure a sale of it by suit.’’ It 
would surely be putting too limited a meaning on the words of 
their Lordships to hold that these remarks do not apply to the 
case of a mortgagee. Upon the authority of this ruling of the 
Privy Council it is no longer open to a son to resist the claim 
of a mortgagee from Ms father, except on the ground that the 
debt was not incurred at all or that it. is tainted with im- 
morality or that it is time- barred and it is not incumbent on 
the mortgagee to prove that the debt was contracted for the 
benefit of the family. In view of this ruling of their Lordships 
the dictum contained in the decision in Kameswar Pershad 
v. Rtm BahadViT Singh (1) on which Mr. Ookul Prasad 
relied, cannot be followed. If it be assumed that the question 
now before us is not concluded by the ruling in Nanomi 
i/ajmsm’s case that question has never yet been decided by 
their Lordships in any other case. It is, therefore, open to us 
to consider it on its own nierits. The question did not arise, 
and was not decided, in the case of Sura j Bans i Koeo% v^hich 
was a case of a sale in execution of a decree passed upon a 
mortgage given by the father for an antecedent debt. And 
I am not aware of any other ruling of the Privy Council on 
the subject, 

TurniDg now to the decisions of the diJSTerent High Courts 
in this country, I shall first condder those of our own Court. 

In Sita Itam v, Zalim Sirgli (2) a mortgagee from the 
father and head of a joint Hindu family sued the morigagor 
for sale of the Joint ancestral property mortgaged by him. 
During the pendency of the suit the mortgagor died and his 
son was brought on the record as bis legal representalive. It 

(I) (1880) L I*. E.,:6 Calc., 843 (847). ' (2) (1886) I. L. R., 8 All., M, 
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1909 was found that the money was not borrowed to meet any family 
' neces&itj and on this ground the Court below made a decree lor 
BEo^SiNGH sale of the father ’s interests only and exempted the share of 
Mata the son. Petheram^ C. J., and Tyrrell, J., held, following the case 

. * of Nanomi Babuasin v. Modhun Mohun^ that the mortgagee 

JBmierp, J. entitled to a decree for the sale of the whole of the joint 
ancestral property, it not being proved that the loan was taken 
for immoral purposes. The decree of the Court below was set 
aside and a decree was made enforcing the mortgage against 
the entire family property. 

InKishmiLalw Qarmuddhwaj^t Prasad Singh (1) the 
Court below found that the mortgagor had taken the loan for 
his own private purposes and dismissed the suit against his 
minor son. Blair and Burkitt, JJ., held that this was not a 
sufficient reason for exonerating the son from the pious duty 
of paying his father^s debt and made a decree for sale of the son^s 
interests comprised in the mortgage. Burkitt, J., who delivered 
the judgment of the Court, said: — It is now settled law in 
this Court since the case of BadH Prusaci y, Madan Lai (2) 
that a son can be sued jointly with Ms father to recover a debt 
contracted by the father, if the debt had not been contracted 
for purposes such as would exonerate the son from the pious 
duty of paying his father’s debt.” 

In Badri Prasad Madan Lai (2) which is a decision 
ofa Full Bench of the whole Court, the father mortgaged 
joint ancestral property, the consideration for the mortgage 
being some money advanced at the time and some personal 
debts due by the father to the mortgagee himself by wffiich 
the family did not benefit, but which were not tainted with 
immorality. It was held that the matter was concluded by 
the decision of their Lordships of the Privy Council in 
Babuasin^s case, and that the sons’ interests were liable 
under the mortgage. A decree was made for sale of the 
mortgaged property including the interests of the sons, in 
enforcement of the mortgage. In considering the effect of 
this decision the learned Judges who* decided the case of 


(1) (X899) I. L. B,. 21 AH., 238, (2) (1893) I. L. 15 All., 75. 
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Mahamj Siiigh v* Balwant Singh (1), to which I shall refer 
hereafter, expressed the opinion that according to this decision 
no obligation lay on the plaintiff to prove that any inquiry 
was made by the lenders as to the necessity of the loans when 
money was advanced by them and also the burden of proving 
that the debts were tainted with immorality lay upon the son. 

In Dehi Bat v. Jadu Rai (2), Ghail Behari Lai v. Qvlzmi 
Mai (3), Kallu v. Fateh (4), and Babu Singh v. Bihari Lai (6), 
it was held that it is not necessary for the mortgagee to prove 
that the debt secured by the mortgage was incurred for the 
benefit of the family and that the burden of proof lies on the 
son and not on the mortgagee, plaintiff. To the first two of 
these cases my brother Aikman was a party. In Maharaj Singh 
V. Balwant Singh (1) the question was not decided, but the 
learned Judges (Stanley, C. J., and Bnrkitt, J.) observed ^^in 
passing ” that in their opinion it would be not unreasonable 
to require proof on the part of the creditor that before he 
entered into the transaction he at least made such reasonable 
inquiries as would satisfy a prudent lender that the money was 
required to pay off an antecedent debt or for the legal neces- 
sities of the family (p. 641) 

The only case in which the point was decided and the 
contrary view was held in this Court is that of Jamna v. 
Nain Suhh (6). The reasoning by which the judgment in that 
case is supported was criticised and dissented from by the 
Bombay High Court in Ohintamanrav Mehendale v. Kashi^ 
nath (7). With much of that criticism I agree. For the reasons 
I have already stated, I am, with great respect, unable 
to concur in this ruling. Furthermore, one of the cases from 
which the rule of law laid down in that case was deduced, 
is that of Lai Singh v, Deonarain Singh (8) deoided by 
Straight and Tyrrell, JJ, With reference to that case the 
same learned Judges said, in the later case of Bhawani Bahhsh v. 
Ram Dai (9), that upon farther consideration they had come to 
the conclusion that so’ far as it laid down that the onm rested 

(1) 3906) I. L. m, 28 AU., 508. (6) (1887) I. L. B.# 9 All., 493. 

(2) (1904) I, L, E., 24 AU , 469, (7) (1889) L L. E., 14 Bom., 320. 

f 8) (1909) 6 A. L. J. E., 133. (8) (1886) I. L, R., 8 AU., 279. 

(4) (1904) 1. A. L. J. E., 316. (9) (1891) I. L. B., 23 AU., 216, 

(5) (1908) L L. E., 80 AIL, 166. 
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upon the creditor the case had been wrongly decided^ having 
regard to the decisions of the Privy Council.’^ I see no reason 
to alter the opinion expressed by me in other cases that the 
ruling in Jamnay. Nainsvkh can no longer be regarded as 
good law. 

I may mention that since the hearing of this appeal I have 
come across an unreported case decided by the learned Chief 
Justice and Mr. Justice Burkitt, the principle of which supports 
the view taken above. It is the case of LoAa 8obbci Mam v. 
Man Singhf F. A. No. 70 of 1905, decided on the 20th of April 
1907, after the decision of the case of Maharaj Singh v. Bal^ 
want Si'ngh (1), The facts of the case are set forth in the 
judgment of those learned Judges in Man Singh v. Sohha Mam 
(2), which was a cross appeal from the same decree. The claim 
was to recover the amount due on a mortgage of the 24th of 
August 1893, executed by Badan Singh the father of the defen- 
dants, and for sale of the |th interests of the defendants in the 
mortgaged property. The amount secured by the mortgage 
was Rs. 2,000 of which Rs. 900 had been paid in cash on the 
date of the bond. The Subordinate Judge dismissed the claim 
for the amount of the bond on the finding that the debt was in- 
curred for purposes of immorality, and also because the bond 
was not executed by Badan Singh on account of any legal 
necessity or for the benefit of the joint family/^ On appeal 
by the plaintiff the learned Chief Justice and Mr. Justice 
Burkitt said in their judgment: — We do not propose to 
consider, was the debt contracted for any legal necessity or 
for the benefit of the joint family. These matters appear to us 
to be immateriaV^ (The italics are mine.) The learned Judges 
then proceeded to consider the evidence as to the nature of the 
debt and came to the conclusion that the defendants had failed 
to prove that it was tainted with immorality. They accordingly 
made a decree^for sale of the interests of the sons in the mort- 
gaged property. It was clear from the judgment that the learned 
Judges were of opinion that the question of necessity did 
not arise in a suit by the mortgagee against the sons and 
was immaterial for the purposes of the suit. The necessary 
{!) (1906) L L. R., 28 AU., 508. (2) (1907) I. L. R., 29 AU./644. ^ 
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inference is that the learned J udges conddered that the burden 
did not lie on the plaint ifi in such a suit to prove necessity. 

It is thus manifest that; with the exception of the solitary 
case of Jamna v. Main Swhh, the rulings of this Court so far 
from bearing out the contention of the appellants are against it. 

The decisions of the Bombay High Court fully support my 
view. In Ghintamanrav Mahendale v. Eashmath (1), Sar- 
jent; C. J. and Ifanabhai Haridas, J,, held, in concurrence with 
West and Birdwood, that the effect of the decision of the 
Privy Council in Nanomi Babuaain v. Modhun Mohun (2), was 
that the father^s disposition of the family estate. . . is made 

to afieet the sons’ as well as the fathers’ interest, except so far as 
the son can establish that the voluntary disposal was made under 
circumstances which deprived the father of the disposing power. " 
They farther held that this view of the power of the father 
to bind the sons’ interest in the family estate, except in certain 
special cases, necessarily throws the onm on the sons of defeat- 
ing his creditors’ remedies against the ancestral estate by estab- 
lishing the existence of those circumstances.” following this 
ruling it was held by Parsons and Ranade, JJ., in Jtamchandra 
v. Fahirappa (S), that ancestral property is available for the 
payment of the debt of the father, unless the son can prove that 
the debt was contracted for an immoral or illegal purpose,” 
The suit in that case was brought by a mortgagee to enforce 
two mortgage bonds against the father the mortgagor, 
and his sons. The District Judge dismissed the claim in respect 
of one of the bonds on the ground that it had not been proved 
to be for family necessities. The High Court reversed the deci- 
sion of the Judge and decreed the claim for sale. 

The decisions of the Madras High Court are conflicting. In 
Chidambara Mudaliar v. Eoothaperumal (4), to which I have 
already referred, Boddam and Bhashyam Ayyanjar, JJ., held 
that a mortgage made by the father for a debt then incurred is 
binding on the sons’ interest if not tainted with immorality. 
This ruling was reversed by a Full Bench of three Judges 
(White, O.J., and Subrahmauia Ayyar and Davis, JJ.,) in 

(1) (1889) I TX B., 14 Bom., 320. (3) (1900) 2 Bom., Ii. E., 450. 

(2) (1885) L Ii. B., 18 Oalo„ 21. (4) (1903) I, L. Bn 27 Mad„ 3283 
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VenJeataramanaya PanMu v. VenJcataramana Doss Pantulu 
(1). The learne<'l Judges said that having regard to the word 
antecedent/^ as used in the judgment of the Privy 
Council in Sumj Bansi Koer’s case^ they were unable to adopt 
the view taken in Chidamhara Mudaliar v. Koothaperumal, 
although on principle they might be disposed to do so/^ For 
the reasons I have given in an earlier part of this judgment I 
feel myself unable to take the same view of the effect of the 
decision in Suraj Bansi Koer’s case as the learned Judges of the 
Full Bench. 

As for the rulings of the Calcutta High Court they also are 
not in harmony. The first case on the point is that of Luchmnn 
Bass V. Giridhur Ghowdhry (2), decided by a Full Bench. In 
that case it was held that the mortgage itself upon which the 
money was raised could not be enforced, but the debt so contract- 
ed by the father being itself an antecedent debt within the 
rulings of the Privy Council, and the son being a party to the 
suit, the mortgagee notwithstanding the form of the proceedings, 
would be entitled to a decree directing the debt to be raised out 
of the whole ancestral estate, inclusive of the mortgaged pro- 
perty/^ In Qunga Prosad v. Ajudhia Pershad Singh (3), how- 
ever, Mitter and Maclean JJ., made a decree for the sale of the 
mortgaged property both against the father and the son. In 
Khalil’VZ-Bahman v. Gobind Pershad (4), the Full Bench ruling 
referred to above was followed and a decree made in the terms 
laid down in that ruling. The same was the case in Surja 
Prasad v. Golab Chard (6), decided by Ghose and Harington, 
JJ, These cases were dissented from by Brett and Sharf-ud- 
din, JJ., in Makeshwar Butt Tewari v. Kishun Singh (6), 
and it was held that a mortgage made by a father on receipt of 
a loan, which the sons failed to prove to have been taken for 
immoral purposes, was binding on the son. The learned J ndges 
considered that in view of the decisions of the Privy Council in 
Nanomi Bahuasin v. Modhun Mohun (7), sJidi Bhagbut Pershad 
Singh Y. Girja Koer (8), the law laid down by the Full Bench 


(1) (1905) I. L. Bo 29 Mad., 200. 

(2) (1880) I. L. B., 5 Gale., 865. 

(3) (1881) I. L. B., 8 Calc., 131, 
(i) (1892) I. L. B., 20 Calc., 328, 


(6) (1900) I. L. B., 27 Calc., 762. 

(6) (1907) I. L. E., 84 Calc., 184. 

(7) (1886) I. L. B., 13 Calc., 21. 

(8) (1888) I. L. B., 15 Calc., 717, 
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in Luchmmi Dass v. Giridhur Chowdhry (1), could not be held 
to be binding. All these decisions were discussed by Mookerjee 
and HoJmwood, JJ., in Kishun Pershad Chowdhry v. Tipan 
Per shad Singh (2)) the learned Judges held that the Full 

Bench ruling mentioned above was still binding on the Court, 
apparently on the ground that it had not been expressly over- 
ruled by the Privy Council. They were of opinion that as the 
decision of the Full Bench was binding on them it was ^^unne- 
cessary to inquire whether it is well founded on reason and prin- 
ciple/^ but they added that the matter, if it were res integra, 
might not be free from considerable doubt and difficulty,^’ With 
regard to these rulings I may quote the following apposite 
remarks of Mr. J. C. Ghose in his Principles of Hindu Law, 
2nd edition, page 445 The rule that if the debt is antecedent, 
say by a day, to the mortgage, it binds tlie estate, but that it 
does not do so if the consideration for the mortgage is paid at 
the time, is certainly based on the earlier rulings of our Courts, 
but it is difficult to say that it is based on reason or on 
any principle of law. The distinction is so fine that for 
practical purposes it might have been disregarded. The rule of 
Hindu Law is clear that the sons cannot even take ancestral 
property W'it^mut paying the father's debts, for on partition 
the father's debts, which are not improper, should be first 
paid.” 

For the reasons stated above the conclusions at which I bave 
arrived are that as regards a Hindu son's liability to pay his 
father's debt not tainted with immorality there is no distinction 
in principle betw^een a debt secured by a mortgage and an 
unsecured debt, that unless the debt is of such a nature that 
it is not the pious duty of the son to pay i t, a mortgage of 
joint ancestral property made by the father is binding on and 
enforceable against the son and his interest in the property, 
whether the loan secured by the mortgage was incurred at the time 
of the mortgage or had been takeu at some date anterior to 
that of the mortgage ; and that in a suit brought against the son 
to enforce the mortgage the onus is not on the plaintiff to prove 
that the debt was incurred for the benefit of the family but that 

(1) (1880) I. E. B., 5 Calc., 855. (2) (1907) I. E. 34 Calo., 735. 
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it is for the son to prove that having regard to the nature of the 
debt it was not his pious duty to discharge it. 

I would, therefore dismiss the appeal. 

Aikmak, J The question which has to be decided by this 
Full Bench is one upon which great conflict of opinion has pre- 
vailed. This conflict of opinion has long existed. So far back as 
1885 Lord Hobhouse in delivering judgment in the case Aa-nomi 
Bahuasin v, Modhun Mohun (1) said It is impossible to say 
that the decisions on the subject are on all points in harmony either 
here or in India.’^ The numerous cases of more recent date cited 
by the learned counsel on each side in their able argument before 
US; show that great divergence of opinion still prevails. I do not 
propose to enter on a review of the mass of authorities cited to 
us. The most important of these have been set forth by the 
learned Chief Justice in his judgment, which I have had the 
advantage of reading. The question we have to decide is 
whether a mortgage of joint family property executed by 
a Hindu father as security for money advanced to him can 
be enforced as a mortgage after his death against his sons 
and grandsons there being on th e one hand no suggestion 
that the mortgage debt was tainted vith immorality; whilst 
on the other there is nothing to show that the money was taken 
either to discharge an antecedent debt, or to meet family neces- 
sities. In deciding this question we have to bear in mind two 
great principles of Hindu Law, one being that sons by birth have 
an equal ownership with the father in respect of ancestral im- 
movable property ; the other that so long as a fa therms debts are 
not tainted with immorality, sons are under a pious obligation to 
discharge them. The question is whether the liability of a son 
for his father’s debts overrides the principle of the son’s co-par- 
cenary rights to such an extent as to enable a Hindu father, so 
long as in incurring obligations he avoids the taint of immorality, 
to deal with the joint family property as if he were the full 
owner of the property in which Hindu Law declares he has only 
a limited interest. In my opinion the question must be answer- 
ed in the negative. A son may be liable to discharge his father’s 
debts, and the father’s creditor by taking proper steps may be 
(1) (1885) Ij.R.,13I,A.,1. 
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able to sell up the son^s interests in the family property which 1909 
has passed to the son on his father’s death. But in my judg- nTrA-KnmA 7 

ir^nt, it does not follow from this that, uoless under special cir- Sikgh 
cumstances which are not shown to exist in this case, a Hindu mIta 
father can make a mortgage of his son^s interests in the family 
property which can be enforced against the sons as a mortgage Mhmm, J, 
after the father’s death. 


It is now settled by decisions of the Privy Council that a 
father can make a mortgage of the joint family estate in order 
to discharge an antecedent debt, and that such a mortgage can be 
enforced as a mortgage against the sons. At first sight it seems 
that there is little distinction in principle between a mortgage 
given for an antecedent debt and a mortgage for a debt incurred 
for the first time when the mortgage is executed. But if th<=» dis- 
tinction is observed, it "will tend to preserve the property in the 
family as it will render it more difficult for a Hindu father to 
incur debts which might ultimately have the effect of dissipating 
that property. 

In the judgment in the ease referred to above, Nanomi 
Babuasin v. Modhun Mohun, there occurs the often quoted pas- 
sage ; — Destructive as it may be of the principles of indepen- 
dent co-parcenary rights in the sons, the decisions have, for some 
time, establishsd the principle, that the sons cannot set up their 
rights against their father’s alienation for an antecedent debt, or 
against his creditors’ remedies for their debts, if no!} tainted with 
immorality. On this important question of the liability of the 
joint estate, their Lordships think there is now no conflict of 
authority.” 

It will be noted that their Lordships here admit that the 
decisions referred to are destructive of the principle of independ- 
ent co-parcenary rights which the sons undoubtedly possess. 

In my opinion we sliou.d not go farther in destroying the 
important principle of the sons’ co-parcenary rights than we are 
compelled by authoritative decisions to do. We have not been 
referred to any decisions binding upon us as a Full Bench which 
compel us to hold that the plaintiffs respondents who have not 
succeeded in showing that the mortgage upon which they come 
into court was either for an antecedent debt, or to raise money 
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for the necessities of the family can enforce their bond as a mort- 
gage, against the defendants. 

I was a party to one of the decisions relied on by the courts 
below, i.e., JDeli Dat v. Jadu Mai (1). In that ca^e it was 
taken for granted that the decision of this court in Jamna v. Nain 
Sulch (2) could no longer be considered as law. After hearing 
the question more fully argued, I am not prepared to adhere to 
the view then expressed. 

In the present case the mortgagee took a mortgage from one 
whom he must be deemed to have known to possess only a 
limited interest in the property mortgaged and according to the 
law as laid down by the Privy Council in Kameswar Pershad v. 
JRrni Bahadur Singh (3) and in Jamna v. Nainsulch^ as well as 
the principle embodied in section 38 of the Transfer of Property 
Act it was for him to show that he had taken reasonable care to 
satisfy himself that circamsiances existed 'which would justify 
the father in morigaging the joint family estate in derogation of 
his sons’ rights. This burden the plaintiffs-respondents have 
failed to discharge. I therefore concur with the learned ‘ Chief 
Justice in tliinking that the first plea in the memorandum of 
appeal must succeed, and in the order proposed by him. 

Richaeds^ J. — This appeal arises out of a suit to realize the 
sum of Es. 976 principal and interest alleged to be due on foot 
of a mortgage dated the 4th of September 1883 and made by one 
Earn Narain Singh in favour of one Earn IS^arain Kalwar. The 
plaintiffs are the sou and grandson of Earn Narain Kalwar 
and the defendants are the sons and grandsons of Earn Narain 
Singh, who constituted a joint Hindu family. It was alleged in 
the plaint that the mortgage was executed by Ram Narain 
Singh as manager of the family for the benefit thereof. In the 
written statement it was not admitted that the mortgage 'was 
executed by Earn Narain Singh, as manager, or that the family 
were benefited, and it was alleged that the loan was simply the 
recent and personal debt of Earn Narain Singh. It was not 
alleged that the money was raised for immoral purposes. 

The courts below have found that the mortgage was executed 
for good consideration. The court of first instance found that 

(1) (1902) I.L.E,, 24 All., 459. (2) (1887) 9 AH., 493. 

(3) (1880) I. L. E., 6 Calc. 843, (847). 
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it was not proved that the creditor made reasonable inquiries i 9 oa 
such as would statisfy a prudent lender that the money was re- 
qiiired to pay ojBF an antecedent debt or for the legal necessities i»iii 
of the family. The lower court of appeal also found that it was mIta 
not proved that the money w^as borrowed to pay off an anteee- 
dent debt. On the other hand both courts found that the J'. 

defendants had not proved that the debt was tainted with im- 
nSrality. On these findings both the courts below concurred 
in granting the usual decree for the sale of the mortgaged pro- 
perty under section 88 of the Tmnsfer of Property Act, 1882. 

Hence the present appeal. The defendant’s counsel in opening 
Us argument admitted that if the plaintiffs had sued for a 
simple money decree they would on the findings (subject to the 
law of limitation) have been entitled to such a decree against Ihe 
defendants and that the ancestral property and all other pro- 
perty acquired from Ram Karain Singh, would have been HaUe 
to be sold in execution of such a decree. Mr. Dillon also admitted 
that if the plaintiffs had proved that the mortagage had been 
made to secure a prior debt (even the prior private debt of Bam 
Karain Singh himself) the mortagage would have been a good 
mortagage and the defendants could not have resisted the sale 
of the ancestral property. It is contended however that the 
plaintiffs in the persent suit were not entitled to a decree for 
sale of the property comprised in the mortgage because they 
&iled to prove that there was an antecedent ” debt. The 
plaintiffs on the other hand say that onct* it was proved that the 
mortagage was ma/le for valuable consideration the defendants 
as sons and grandsons of Ram Narain Singh are liable for his 
debts and that the property can a.nd should be sold under the 
mortagage created by him and that the only defence open to the 
defendants was to prove that the debt was tainted with im- 
moialiiy. There are two principles of Hindu law which both 
plaintifsand defendants admit to be applicable in the present 
case. Ihe first principle is that no single member ofajmnt 
Hindu family can sell or mortgage the family property without 
the consent of the other members of the family save for legal neces- 
sity or for pious purposes. I may here say that for the purpose 
of this principle Ram Ifarain Sin^ must be looked upon as 
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simply a member of the co-parcenary body without any reference 
to his powers as father or manager of the family. The second 
principle is that if a Hindu incurs debts his eons and grandsons 
are liable to pay these debts unless they are tainted with im- 
morality. It is not surprising that the attempt to give effect to 
each of these principles has given rise to much difficulty and con- 
fusion. There is much conflict in the decisions, nob only in this 
Court but also in other Provinces of India and their Lordships 
have recognized that even in the decisions in the Privy Council 
there is not complete harmony. It seems to me after hearing 
the arguments in the present case, in the course of which we 
were referred to a vast number of judicial decisions, that it 
would be well if the Legislature would step in and settle the 
matter once and for all. I confess myself quite unable to re- 
concile the conflict even in the more recent decisions. In the 
absence of authority I should feel much inclined to hold that 
where a plaintiff claims under a deed executed by a member of a 
joint family alienating absolutely or partially (that is by sale or 
mortgage) the family property, the onus should lie upon him of 
showing the existence of circumstances which alone under Hindu 
law would justify the alienation, that is to say, legal necessity 
or a pious purpose. In cases where the alienation was made to 
meet am old or what might be called an ancestral debt I 
think that the Court would he justified in holding that proof 
this fact would be at least pHma/acie sufficient evidence 
legal necessity. Again, in the absence of authority, I should 
also be inclined to bold that under no circumtances could a mem- 
ber of a joint family alienate (wholly or partially) the family 
property for his own private debt, whether antecedent or other- 
wise. The creditor could, no doubt, sue the sons or grandsons 
and obtain a siuiple money decree and sell the property, in execu- 
tion, but he would not acquire the priority and other rights 
that a mortgage gives. Were it possible so to hold, it seems 
to me that effect could be given in a measure at least to 
the two admitted principles of Hindu law stated above. It 
is however impossible having regard to the ruling of their 
Lordships in the case of Manomi Babuasin v. ModhunMohun (1) 
(1) {1885)1, L. R., 13 GalQ., 2L 
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to Md that under all eircumstances it is necessary for the creditor 
to prove legal necessity. At page 35 of the report of the case of 
ManoTThi Babuasin v. Modhun Mohun their Lordships say ; — 
Destructive as it may be of the principle of independent coparce- 
nary rights in the sons the decisions have for some time estab- 
lished the principle that the sons cannot set up their rights against 
the father’s alienation for an antecedent debt or against his cred* 
Hors’ remedies for their debts if not tainted with immorality. 
Unfortunately it is not very clear what their Lordships meant 
by the expressions antecedent debt ” or creditors’ remedies for 
their debts/’ Possibly their Lordships meant by antecedent 
debts ’’ancestral debts and by creditors’ remedies for the debts’’ 
their Lordships meant the creditors’ remedies for such debts, i.e. 
ancestral debts. The meaning of the expression antecedent 
debt” has led to a conflict of decision between this Court and the 
Calcutta High Court, If the expression antecedent debt ” is to 
be construed literally, it would follow that a Hindu father might 
incur a debt for a private purpose and a few days after, mort- 
gage the family property to secure that debt and the mortgage 
would be a good mortgage according to the judgment of their 
Lordships and binding upon the sons and grandsons. In the 
case of Badri Prasad v, Madan Lai (1), a mortgage of the family 
property was made to secure moneys advanced antecedently to 
a Hindu father, not as manager or for family purposes, yet it was 
held that the mortgagee was entitled to have the property sold, 
the debts not being tainted with immorality. This was the 
unanimous decision of a Bench of six judges of this Court, and 
it is binding upon os. It is probable that the advances in this 
case were made a considerable time before the mortgage, but 
once we hold that a private personal debt of a Hindu father can 
be an antecedent ’’ debt within the meaning of the expression 
mi their Lordships judgment it is very difScult to understand 
on what principle money advanced a year or a week before (or 
even simultaneously with) the mortgage is not an antecedent ” 
debt. In the usual form of a mortgage in this country there is a 
recital that the mortgagor has taken a loan from the mortgage 
and an hy potheeation of the property follows j a mort^iga in 
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most cases presupposes a debt In the case of Swaj Bwisi Koer 
Y. Sheo Per sad Singh (1) their Lordships of the Privy Council, 
roferring to the case of Muddun ThaJcoor v. Kantoo Lai (2), say 
as follows ; — This case then, which is a decision of this tribunal, 
is an authority for these propositions, 1st, that where joint ances- 
tral property has passed out of a joint family either under a con- 
veyance executed by a father in consideration of an antecedent 
debt or in order to raise money to pay ojff an antecedent debt 
or under a sale in execution of a decree for the father’s debt 
his sons by reason of their duty to pay their father’s debts 
cannot recover that property unless they show that the debts 
were contracted for immoral purposes and that the purchasers 
had notice that they were so contracted, and, 2ndly, that the 
purchasers at an execution sale being strangers to the suit if 
they have not notice that the debts were so contracted are not 
bound to make enquiry beyond what appears on the face of the 
proceedings.” The result of these authorities seems to be that 
a creditor of the father of a joint Hindu family may sue the 
father alone, obtain a decree against him and sell the family 
property, and the sons (who are perhaps minors) cannot recover 
the property unless they prove that the debt was tainted with 
immorality and (where a stranger buys) the further fact that 
the purchaser had notice. Again, the father can himself sell or 
mortgage the property, not merely to raise money to pay off aa 
antecedent debt, but he can also do so in consideration of or to 
secure an antecedent debt. I have already pointed out that in 
this Court, at least, we are bound to hold that the ^‘antecedent 
debt” may be the private debt of the father and a debt whin 
when it; was incurred would not (according to the principles of 
Hindu law) have justified the alienation of the property, and 
this even if the sale was to the mortgager himself. It is impossi- 
ble to reconcile this state of things with the admitted principle 
of Hindu Law that a father as a member of the coparcenary body 
has no power to alienate the family property without the consent 
of the other members save for legal necessity. It is contended 
that the existence of a debt, whether ancestral or private, implies 
“ legal necessity.” I cannot follow this contention. It might 

(2) (1874)lL. B.. 1 L A., 883. 


It 

■ 


I 

■ 


■I 

■ 





4 : 


ALLAHABAD SEEIES. 


235 


VOL, XXXJ.J 

well happen that a father possessed of ready cash or other move- 
able properly might notwithstanding mortgage tho family pro- 
perty to secure his own piivate debt* It seems to me that if the 
Fonsand grandsons are lial lo on a moitgnge of the family pro- 
perly made to secure the private debt of the father incurred a 
year or two previously and if the sons and grandsons cannot set 
aside a sale made in consideratioii of such a debt, it ought to 
follow that they are equally liable on a mortgage made to secure 
a hand fide although incurred simultaueoiisly with the 
raalung of the morlgsge. It is said that such a decision destroys 
the principle of Hindi Law that the joint property can only be 
alienated for legal necessity or for a piens purpose. Perhaps 
this would be so if there was aoy principle left to destroy. In 
deciding in favour of tlie plaintiff I wish it understood that I 
only do so because I think that such a decision necessarily follows 
from the Full Bench ruling in Badri Fras^d v. 31adan Lai. If 
I could see any real distinction between the private debt of a 
Hindu father before the mortgage and a debt incurred simul- 
taneously with the mortgage I would be glad to decide in favour 
of tiie defendants, which I think would be more in accord with 
the principle of Hindu Law that no member of a joint family can 
alienate save for legal necefsity. 

I \v:>uld dismiss the appeal. 

By the Coubt. — The first question in the appeal having 
been determined by the maj rity of the Full Bench in favour of 
the appellants, the counsel representing the parties now ask that 
the appeal be referred back to the bench which referred the 
matter to a Full Bench for determination of the only other 
question remaining undecided. We order accordingly. The 
beach in question will finally determine the appeal including the 
quesiion of cost-. 
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Before Mr. JusHoe Richards and Mr Justice Karamai JJusain. 

JANKI (Applicant) v, KALLU MAL and cthess (Objectoes)* 

Act F/r 0/1889 (Succession Certificate Act), section 1, clause (4), section 
7, clause (B) -Ceriificaie of sticcesHon^- Grant of certificate opposed 
hy party setting up a will'— Trocedure—Bindulaio. 

Tlie widow of a deceased Hindu applied for a certificate of succession under 
Act Ho. VII of 18S9. In opposition to this application an alleged will of the de- 
ceased was set up, and it was proved that the deceased, being of sufficient testa- 
mentary capacity, had, shortly before his death caused a draft will to be prepar- 
ed, that he had had the draft read to him twice and exxfiained to him, that he 
made it over to a person appointed a trustee under the will telling him to have 
it faired out and brought to him for signature^ but that he died before this was 
done without having expressed any intention, except in one small particular, of 
wishing to alter the draft so made. The court below found in favour of the will 
and dismissed the application for a certificate. 

Meld on appeal that, although the lower court ought not to have tried any 
question beyond that of the existence of the will, as the conclusion that the de- 
ceased had made a will in the terms alleged by the objectors was justified by the 
.evidence, the application for a certificate was rightly dismissed. 

The facts of this case are as fellows : — 

On the death of ooe Shadi Ram, Hs widow Musammat Janki 
applied for a certificate of sucoession under Act No. VII of 1889. 
Her application was opposed by Kalla Mai and others, who 
filed objections setting up a will alleged to have been made by 
the deceased. The evidence in support of the will so setup is 
detailed in the judgment of the court. The lower Court (District 
JmSge of Meerut) considered the evidence adduced in support of 
the will| aud finding that the will was valid dismissed the appli- 
cation before it for a certificate. The applicant appealed to the 
High Court. 

Dr. Tej Bahadur Sapru,^ for the appellant. 

Pandit Moti Lai Neliru^ for the respondent. 

Eighards and Karamat Husaik, JJ.— This appeal arises 
out of an applicat’on by Musammat Jarki for a certificate under 
Act No. VII of 1889. Musammat Janki is the widow of one 
8hadi Sam, and facie she would be the person entitled to 

* First Appeal No. 73 of 1907, from an order of L. Stuart, District Judge of 

Meerut, dated the 19tli of April 1907, 
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a certificate under the Act. Her application however was oppcs- 
ed by Kalla Ivlal aud others who filed objections setting up a will 
alleged to have been made by thedeceas;d. A draft was produc- 
ed which is a draft of a sonaewhat elaborate will. Lachmau Sarup 
was produced on behalf ef the objectors, and deposed that he had 
written out this draft (which we v/ill hereafter refer to as ex. A.) 
at the dictation of the deceased. He says that he explained the 
contents of the will to him, that it took him two days to prepare 
the document, and that at the close of each day he read it to the 
deceased. A doctor named Ram Chandar was also produced and 
he corroborated Lachman Sarup and said that four or &ye days 
before his death the deceased handed him Ex. A, which, he said, 
was a draft of his will The deceased told him that he bad ap- 
pointed him a trustee under his will and asked him to take the 
draft and have it copied out fair for his signatu. e. The deceased 
died wiihout ever having executed the will. Fie wrote a letter 
to the Bank at Meerut giving certain directions as to a sum of 
Rs. 2,000 which he had in deposit with the bank which direc- 
tions were strictly in accordance with his will. In this letter he 
says that he is making a will. It also appears that after the draft 
had been prepared the deceased wrote to Lachman Sarup about 
leaving Rs. 200 for a girls’ school. The deceased seemed to think 
that he had mentioned this matter before. Lachman Sarup in 
reply told him that if he l ad mentioned it to him, he, Lachman 
Sarup, had forgotten it but that it might be aided in the proper 
place. In the court below the appellant^s case was that the de- 
ceased was not in his proper senses for a long time before his 
death. The deceased died on the 12bhof January 1906. We 
think that had the application been made to ns in the first instance, 
we should ha’d ly have decided the validity or invalidity of the 
will on a summary application fer a certificate. The Court 
might have exercised the discretion given to it by section 7, clause 
(3) of the Act ; or the application might have been post- 
poned and the objectors called upon to institute within a limited 
time a suit to obtain probate of the alleged will. The court how- 
ever had undoubted jurisdiction to try the question whether or not 
there was a will. If the deceased had made a will in the terms 
alleged, the applicant Musammat Janki was not entitled to i 
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certificate. The court below having tried the question and heard 
all the evidence, we think that we would only be putting the parties 

■ to unneressary expense and prolonged litigationif we were not 

Kiunu. Mal, in appeal the quesoiou already decided by the court 

below We have no reason to think that further evidence could 
be produced on either side and we think that the court below 
was quite justified in believing the evidence adduced by the ob- 
iectors asto the testamentary capacity of the <ieceased. The 
question rema'ns whether or not he in fact made a will before he 
Ld. There cannot be the slightest doubt on the evidence that 
the deceased intended to make his will. We believe the ovi- 
deace of Lachman Sarup and Dr. Ram Onandar. The deceased 
according to theh evidence, had dictated his wishes with regard 
to this property. He had written about the girR’.school and the 
bequest in favour of it of course must now be deemed part of Ms 
will. There is no evidence of any kind that he intended to make 
anv'other change in the disposition of his property. Dr. Tej 
Bahadur urges that the testator might, if he had an opportunity, 
have altered his mind. There is no doubt he might and m the 
same way a mau can always revoke or alter Ms will. But theie 
is no evidence whatever that the deceased was in a state of doubt 

as to Ms intentions. We think it cannot be argued that the 

mere fact that he bad not executed the document itself - prevented 
what Lachman Sa -up had taken down at his dictation from being 

hiawill. According to Hindu Law 'it is not necessary t^^^ 

wilUhDuldbe executed by tl e testator. Under all the ciicam- 
stances of the case we think the conclusion at which the court below 
arrived, namely, that Shadi Bam had before bis death made a 
will in the terms alleged by the objectors, was jns.Med by the 

evidence. We accordingly dismiss the appeal but without costs, 

as we consider that the objeotors ought to have taken some steps 

to the will . 7 

■ Appeal dismisseh 
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Before Sir Join Stanley, Kniglt, Chief JuHice, and Mr, Justice JBurUtt, 

EIOHAED BOSS SKIXNEB (Plaiiotipp) v, DUBiGA PRASAD ajs^d another Octant 17 

(Defendants.)* - 

THOMAS WILLIAM SKINNER (Dependant) v, RICHARD ROSS SKINNER 

(Plaintipp) 

AND 

THOSIAS WILLIAIii SKINNER (Pdaintifp) v. DURGA PRASAD 
(Dependant), 

Will— Construction of document— Act No, X of 1865 (Indian Succession 
ActJ, section 84i-^ Devise to'* eldest son and to his lavojul male children 
according to the lav of inheritance Marriage— Marriage hehceen Christian 
and Muhammadan performed according to Muhammadan rites, 

Thonias Skinner, domiciled in the Nor tk- Western Provinces, and owner 
of considerable landed property, died in 1835, leaving a will, made on the 22nd of 
October 1864, before the passing, of the Indian Succession Act, by which, 
amongst other dispositions, it was provided that — ‘ my private zamindari, pre- 
sented to me by Government as a reward for services rendered during the 
rebellion of 1857, as well as all villages, houses and other property added by me 
from time to time to the original grant, may at my demise descend to my eldest 
son, Thomas Brown Skinner and to his lawful male children according to the 
law of inheritance. In the event of my eldest son Thomas Brown Sk'nner dying 
without lawful male children, the above-mentioned private zamindari, el cctra, 
shall descend to my nest male heir, and should aU my sons die without lawful 
male children, the zam'ndari, et cetra^ shall descend to my female children or in 
the event of their death, to the ^female children born in wedlock of my sons in 
succession.” 

Meld that the construction of such a will was not governed by English law 
or by the provisions of the Indian Succession Act, 1335, which was not retro- 
spective ; but the win was to be construed, as vras laid down by the Privy Council 
in the case of Barlow v. Orde (1) according to principles of justice, eouity and 
good conscience. So construing the wuli and having regard to the circumstances 
of the family at the time of its execution, the testator must not be taken to 
have intended to confer anabsolute estate on his eldest son, but that his sons 
who should acquire the property should have a life estate only, and that the 
absolute estate should devolve upon the eldest son of the testator who should 
be entitled to the prDX>erty for life and should leave a son surviving him, Secre-^ 
tary of State v. The Administrator General of Bengal (2), Abraham V. 

Abraham Broughton Y, (4), referred to. 

Semble that a marriage ceremony performed according to Huhanimadan rites 
between a Christian man and a Muhammadan woman can create no valid 
marriage between the parties. 

* First Appeal No. 123 of 1002, from a decree of A. Rahman, Subordinate 
Judge of Meerut, dated the 17th of March 1902, together with F.A. No. 106 and 
FA. No. 107 of im 

(1) (1S70) 13 Moo. X. A., 2T7. (3) (1333) 9 Moo. I. A.,' 193, 199. 

(2) (1868) 1 B. Ia R., 87, 0* G. (4) (1873) 12 B, L. B., 74. 
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■The fact out of which these three appeals arose are fully set 

forth iu the judgment of the Court. A'i- Tal for 

The Hoa’ble Pandit Sv^ndar Lai and Pandit Mot% Lai, foi 

^''^Mess!lTi)^^^o7^, T. Cmlan,B.E.O'Oonor, Jog mdro Nath 
Chavdhri,OhuUm Mujtaha and Darga Oharan Banerjt, for 

tlie resuondeuts, in F. A-. No. 123. , . 7 

MeLs. T. Oonlan, B. E. O’Gonor and Maulvi Ohulam 

for the appellant. ■ r i t ^ 

The Hon’ble Pandit Sundar Lai and Pandit Moti Lai, for 

the respondent, in F. A. No. 106. i a/t i • rhtilnm 

Mr. T. Gonlan, Mr. B. E. O'Gonor and Maulvi Qhulam 

jJfwMa, for the appellant. , „ . 7 n 

Mr. G. milon, Babu Jogindro Nath Ghaudhri and a 
Barqa Gharan Banerji, for the respondent in F. A. N 0 . - . 

|r ahley 0. J., and Bdekitt, J.— These three appeals arise 
out of two sits which were brought in the Court of the Subordi- 
nate Judge of Meerut, one by Richard Ross Skinrier agains 

one Durga Prasad and Tnomas Widiam Skinner and the other 
by Thomas William Skinner against Durga Prasad to recover 
possession of the village of Sherpur ih the district of Bulaud- 
fhahr and for mesne prodts; both of which suits were dismissed. 
Appeal No. 106 is an appeal by Thomas William Skinner in t m 
suit brought by Richard Ross Skinner against the f 

lower Co!rt that he is not a legitimate son of the late Thomas 
Brown Skinner, who was the father of himself and brother of 
Eichard Ross Skinner. Appeal No. 10/ is an appeal by _ the 
same appellant in the suit which was instituted by him agains. 
the same finding, and also against the decision of the ower 
Court upon the construction of the wiU of the ate Thomas , 
sWer, grandfather of the appellant. Appeal No. 12oi3an 
anneal bv Richard Ross Skinner in the suit instituted by him 
aSinst the decision of the Court below holding that Thomas 
B-own Skinner took an absolute estate in the zamindari property . 
of the testator, Thomas Skinner. The three appeals have been 

heard together, and one judgment will govern all. 

Two questions, and two questions only, arise m the case. 
One is as to -the true oonstruction of the will of the late Th cinas 
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Skinner, dated tlie 22nd of October 1864; and ilio other is the 
question of the legitimacy of Tr.omas William Skinner. 

The founder of the family was Colonel James Skinner, C.B., 
an Indian soldier of fortune, who had for military services obtain- 
ed from the East India Company in the beginning of the last 
century a grant of a large estate situate in the Bulandshabr 
District in the JTorth-Western Provinces. The origin of the 
family is obscure. It appears from a suit which was instituted 
over thirty y ears ago to establish the will of Major James Skinner, 
an illegitimate son of Colonel Skinner, that it was then alleged, 
and there was some proof, that Colonel Skinner was illegitimate, 
being probably the child of a native woman by a European 
father. That case went on appeal to their Lordships of the 
Privy Council, and it is to be found reported in 13 Moore’s 
Indian Appeals, p. 277, and is entitled Musxnimat Fanny 
Barlow v. Sophia Eveline Orde. In the coui'se of his judgment 
in that appeal Lord Westbury observes of t!:e origin of Colonel 
Skinner as follows : — His origin is unknown; being illegimate 
he belonged to no family, and all that can be collected is that he 
was probably a soldier of fortune who rose by his courage and 
military skill to some distinction in the service of the East India 
Company.” The testator in the present case, Thomas Skinner, 
is a son of Colonel James Skinner. He was a resident of Bilas- 
purinthe Bulandshabr district, and at the time of his death, 
which occurred on the 9th of Kovember 1864, was possessed of 
immovable property of considerable extent and value. The 
testator had three sons and four daughters by his wife Eliza Ann 
Bkinner, of whom Thomas Brown Skinner was the eldest son 
and Kiehard Ross Skinner the second son. It appears that 
Thomas Brown Skinner was born before the marriage of his 
parents, and so was illegitimate. By his will, which is divided 
into seven paiagraphs; Thomas Skinner provided for the pay- 
ment of his debts and an annuity for his wife, and also allowances 
for hi;5 children, and then as to his zamindari he gave the follow- 
ing directions in the fourth and fifth paragraphs, namely : — that 
my private zamindari, presented to me by Government as a re- 
ward for mwices rendered during the lebellion of 1857, as well 
as all villages, houses and other property ^add^ by me from 
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is astothe legitimacy of Thomas William Skinner. We shall first 
deal with the will. The testator died before the passing of the 
Indian Saccession Acu of 1865; so that that Act does not aid us in 
the matter. His domicile was in the North-Western Provinces 
of India, and there is no particular law of that domicile applicable 
to this case. The Privy Council held in the case of Barlow v, 
Orde^ to which we have made allusion, and which had to do with 
the will of Colonel James Skinner, son of the founder of the 
family, that having regard to the circumstances of the family it was 
impossible to affirm that any particular law is applicable to the 
construction of the ColoneFs will or the regulation of his succession’^ 
and that any question that may arise respecting them must there- 
fore be determined by the principles of natural justiee.” That 
case, their Lordships held, fell to be decided, as directed by the 
Eegulations, by the principles of natural justice, equity and good 
conscience. There was nothing before their Lordships in that 
case to indicate the religious belief or profession of Colonel Skinner 
or of his family. In the ease of the testator Thomas Skinner and 
Ms family the evidence shows that they were Christians, but we 
do not think that this fact would justify us in interpreting his 
will upon any other principles than those which were applied 
in the case of Barlow v. Orde* We do not think that we should 
apply to its interpretation any technical rules of construction such 
as are applicable to English wills. The territorial law of 
British India is not strictly speaking English law but a modified 
form of English law — The Secretary of State v. The Adminis- 
tredor Oemral of Bengal (1), Abraham v. Abraham (2), and 
Broughton v. Pogose (3). It was contended before us by the 
learned counsel for the respondent Durga Prasad that the will 
should be construed according to English law, and that accord- 
ing to that law, under the rule in WiWs case (6 Coke, 17), 
Thomas Brown Skinner took an estate tail, and that, as we 
understand the argument, such an estate must be regarded as 
au absolute estate in these Provinces, where estates tail are 
unknown. The qualified estate known as au estate tail had its 
origin in the ancient feudal system, the foundation of English 
jurisprudence as regards landed property- That system finds 

(1) (1858) 1 B. Ii, B., 87 0. G. (2) (1863) 9 Moo. I. A., 193, 199. 

{3} (1873) 12 B. L. 74* 
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no place in the territorial law of thene Provinces. In Western 
India a land tenure is to be found closely resembling it, as, for 
example, the Jaghirs of the Mahratta country, but in these 
Provinces no such tenure exists. If it bad been possible to 
create an estate tail in the land and the estate so created vested 
in Thomas Brown Skinner was such an estate, the case of the 
respondent Durga Prasad would nob, as it appears to us, be ad- 
vanced, for that estate was never barred, if there existed a 
means of barring it, and consequently on the death of U homas 
Brown Skinner it passed on to the next heir. The learned coun- 
sel for Dorga Prasad recognized this difficulty and was obliged to 
call in aid of his argument the provisions of section 84 of the 
Indian Succession Act of 1865, asking us to hold that words 
which in a devise of land in England would confer an estate 
tail would in this country pass the whole interest of the testator. 
He asked us to apply this section as if the Act had retroactive 
operation. Under that section, unless a contrary intention appear 
by a will, the whole interest of a testator will pass under a gift 
to a man and the heirs male of his body, words which in Eng- 
land are appropriate to confer an estate tail. We cannot accede 
to this argument. The Succession Act is 'not retroactive, and 
even if it were, the section in question is only applicable if a con- 
trary intention does not appear by the will. Now the rule in 
Wildes case is based upon the presumed intention of the devisor 
that the children of the devisee should take the property, and 
that, inasmuch as they cannot take as immediate devisees, inas- 
much as they are not in existence, and by way of remainder they 
cannot take, for that was not the devisor’s intent, the gift being 
immediate, therefore the word children’^ shall be taken as a 
word of limitation. The rule is only a rule of construction, but 
it is a rule which in England will not be departed from in eases 
properly falling wnthin its scope — Clifford v. Koe (1) but it 
has been frequently criticised as a rule which in many instances 
has defeated the intention of testators. That eminent lawyer 
Sir Edward Sugden, when Lord Chancellor of Ireland, in the 
case of Seron v. Stokes (2) suggested that the more natural 
construction of a gift to a man and his cliildren, there being no 


(l)^(l$80) 5 A. a, 44L 


(2) (1842) Dr, and War,, 89, s. c. $9, E. B. 652. 
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cliildrea in esse at the time, and that -which he would have 
adopted in the abseace of authority the other way would be to 
hold it to be a good gift to the parent for life with remainder 
to the children. Now the primary object in construing a will is 
to ascertain the intention of the testator. In order to gather 
what the intention of the testator was in regard to the disposition 
of his zamindari we must read the fourth and fifth paragraphs 
of his will together. In the fourth paragraph he directs that 
it shall descend to his eldest son Thomas Brown Skinner and to 
his lawful male children according to the law of inheritance. 
The words according to the law of inheritance must not be 
overlooked. They seem to indicate that the children of Thomas 
Brown Skinner were objects of the testator’s bounty, and that 
the words lawful male children ” were not used merely as 
words of limitation, that the testator’s intention was that they 
should enjoy the property after the death of their father acGord- 
ing to the km of inheritance; that is, that the eldest son living 
at the father’s death should succeed to the estate. If the words 
to his lawful male children ” are treated as words of limita- 
tion merely, that is, as marking out the estate which Thomas 
Brown Skinner was to enjoy, the words according to the law 
of inheritance ” are unnecessary and out of place. The learned 
Subordinate Judge does not appear to us to have attached due 
weight to these words, or to have properly interpreted them. 
He says ; — Now he (the testator) does not say that his 
eldest son, Thomas Brown Skinner, should only have a 
life interest, and we have no right to import into the will 
those words. Then again, when he says clearly that the 
property should descend to his eldest son Thomas Brown 
Skinner and to his lawful male children according to the law 
of inheritance, we all know that according to the law of inheri- 
tance the eldest json of Thomas Brown Skinner does not take 
only a life iaterest. ’’ The answer to this is that the testator 
did not give the estate to Thomas Brown Skinner acccrding to 
the law of inheritance, but he gave it to Thomas Brown and 
to his lawful male children accordiBg to ,that law. The words 
according to the law of inheritance ” are not so much applic- 
able to and explanatory of the gift to Tliojpas Brown Skinner 
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as they are of the gift to his lawful male children. If the testa- 
tor had intended to give the property absolutely to Thomas 
Brown Skinner, the introduction of the words and to his lawful 
male children was quite unnecessary and inappropriate. The 
succeeding paragraph makes this more clear. By it the testa- 
tor provides that if Thomas Brown Skinner should die without 
lawful male children his property should descend to the testator^s 
nest male heir, <.e,,tohis second, or other son who should be 
living at the death of Thomas Brown Skinner, Then follows the 
provision that if all his sons should die without lawful male chil- 
dren, the zamindari should descend to his female children, and 
in default of such children, then to the female children of his 
sons in succession. Reading these two paragraphs together, it 
appears to us that it was clearly not the intention of the testator 
to give an absolute estate in his zamindari to Thomas Brown 
Skinner. The testator indicates his wish that his sons "who shall 
acquire the property shall have a life estate only and that the abso- 
lute estate shall devolve upon the eldest son of the son of the tes- 
tator who shall be entitled to the property for life and shall leave 
a son surviving him. 

In order to gather the intentions of the testator we must place 
ourselves in his position and see what were the circumstances cf 
the family, the will was made shortly before Ms death. He 
had a wife, Eliza Ann Skinner, and six children, namely, three 
sons and three daughters. Of these children the two eldest 
Thomas Brown and a danghter Jane Sophia were not born in wed- 
lock, the testator having been married to their mother after their 
birth. It seems highly improbable that, if the intention of the tes- 
tator was to give his eldest son an absolute estate, he should have 
introduced into his will elaborate provisions for the devolution 
of the property such as are contained in paragraphs 4 and 5 of the 
will. If such was his intention he would not, we think, have 
gone on to provide for the devolution of the property, not merely 
in the event of the death of Thomas Brown Skinner, in his (the 
testator’s) lifetime, but for the succession of daughters in the 
event of his sons dying without male issue. It is evident that 
the testator was desirous that his zamindari should be retained 
in the family, and t^is was not unnatural seeing that it had been 



ALIiAHABAD SEEIES. 


247 


TOL. XXXI.] 


given to Mm as a reward for public services. In the 6th para- 
graph of his will, in which he makes provision for the payment 
of his debts, he direct s that on no account shall my private zamin- 
dari, et cetera^ be sold to pay such debts. Reading the will as 
a whole and taking into consideration the circumstances, we have 
no hesitation in holding that Thomas Brown Skinner took merely 
a life estate and not an absolute estate in the property. 

[The remainder of the judgment, dealing entirely with 
'matters of fact, is not reported. But see WeeUy Notes 1904, 
p. 213.— mj 


Mefore Sir Jo'hn Stanley, Rni^Mf Chief Justice and Mr, Justice Banerji, 
B0BEB1? SKmHER miy oihbes {DBBENmifrre) t?. CHANBAN SINGH, 
joiiD XEomm, (Plaiotibfs) miy BESHUH ahd otkees (I>EFEm>iETs).* 

Act Mo, I ayiS72 (Indian Evidence Act )y section SS-^Megulation Mo, VII of 
section^ — Duties of Collectors and Settlement Officers — JBntries 
in Jchewats and khaiaunU, 

Under tlie provisions of Regulation No. VH of 1822 settlement officers liad 
to ascertain “ the real nature and extent of the interests held, more especially 
where several persons may hold interests in the subject-matter of different hinds 
or degrees held that this included the case of mortgagors and mortgagees. 

Meld also that entries in khewais and khataunis made at settlements under 
Regulation No. YU of 1882 are admissible in evidence under section B5, Indian 
Evidence Act, 1872, 

The facts of the case are as follows : — 

The plaintiffs brought the suit on the allegation that the 
property in dispute was mortgaged under a mortgage-deed, 
dated the 21st of April 1847, to the predecessors of the defend* 
ants and that the plaintiffs, as tie lepresentatives of the mort- 
gagors, were entitled to ledeem the mortgage. The plaintiffs 
not being able to produce a copy of the mortgage-deed, relied 
upon certain entries in the revenue papers prepared at the 
settlements which showed the defendants and their predecessors 
to be mortgagees of the property in dispute. The contesting 
defendants pleaded that they were in proprietary possession of 
the land in dispute, that the entries in the revenue papers were 
incorrect and that those entries were not admissible in evidence. 
The court below decreed the suit. The defendants appealed. 


♦ First Appeal No, 111 of 1807, from a decree of H. David, SubordiuateJucigQ 
of Meerut, dated tbe lOtli of February 10Q7, 
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Mr. B. E. O’Conor (with, him Maulvi Ghulam Miojtaba), 
for tie appellants, contended, i'nier alia, that the entries on 
which the plaintiffs-respondenfcs relied were not admissible in 
evidence and that the settlement officers went beyond the limit 
of their powers in recording these entries. 

Pandit Moti Lai Nehru (with him Mr. Ismail Khan), 
for the respondents, submitted that these entries were admis- 
sible in evidence having been recorded in accordance with 
Eegulation VII of 1822. He cited Lehraj Kuar v. Mah- 
pal Singh (1), Isri Smgh v. Qanga (2) and Muhammad Easan 


Munna Lai 

Ohulam Mujtaha replied. 

Stanley, C. J. and Baneeji, J.-^he suit out of which this 
appeal has arisen was a suit for the redemption of a mortgage, 
dated the 21st of April 184.7, stated to have been executed in 
favour of certain members of the Skinner family to secure a sum 
of Rs. 6,288. On payment of this sum the property was 
according to the evidence to be redeemable. The plaintiffs are 
admittedly some of the heirs of the mortgagors and entitled to 
redeem if they can establish that the property is in the posses- 
sion of the defendants mortgagees as mortgagees by virtue of the 
alleged mortgage. The learned Subordinate Judge of Meerut 
after consideration of the evidence adduced in support of the 
plaintiff’s case passed a decree for redemption. Prom this 
decree the present appeal has been preferred and ^ ^ 
question before us is as to the sufficiency of evidence adduced 

for the plaintiffs in proof of alleged mortgage. 

fTheir Lordships then discussed the evidence and proceeded]. 

It’appears that in the year 1833 a settlement of the property 
' in question with other property was made under the supervision 
of Mr. Elliot as settlement officer, and ia the Tchewat prepared 
on the occasion of that settlement the predecessors in title of 
the plaintiffs are shown to have been the owners of the property 
in dispute. In the next settlement described as the set dement 
of Mohur Singh, which was prepared during the years 1853 to 
1868, the predecessors in title of the defendants mortgagees, 

(IV (1879) I. L. B., 5 Oalo., 744. (2) (1880) I. L. B.. 2 AU.l 876 ■ 

' ‘ (3) (1886) I. L. B., 8 AU., 434. 
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wiiom we shall shortly describe as the Skinner family, are men- 
tioned as mortgagees of the property ” whilst the alleged mort- 
gagors are specified as mortgagors/^ This is the settlement 
which followed that of Mr. Elliot in which there is no reference 
to the mortgage in favour of the members of the Skinner family. 
In a subsequent specification of shares of the property in dis- 
pute, prepared in the year 1276 Fadi, corresponding to the 
year 1869, we have entries in which not merely is the mort- 
gage referred to but the details of it are given. In column 4, in 
which are recorded the names of co- sharers, several members of 
the Skinner family, whom it is unnecessary to mention particu- 
larly, are described as owners of five shares in all. They are 
described as Europeans, residents of Bilaspur, mortgagees 
of the property of Durjan Singh and Bhag Singh, sons of Kun- 
war Singh, mortgagor. This property has been jointly mort- 
gaged under mortgage-deed for Rs. 6,288, dated the 21st of 
April 1817^ along with that of Har Sahai and others. 'When 
the mortgagors shall pay the entire amount, the mortgage shall 
be redeemed.^^ Later on in this document under serial No. 5 
of the khata a similar entry appears. "We find from the endorse- 
ment, that this hhewat was prepared with the consent of the 
proprietors and verified. There is also this endorsement upon 
it ; — To-day, all the proprietors verified this hhewat in my 
presence and they raised no objection/^ It thus appears that 
all the parties including the Skinner family verified the hhewat 
and the entries in it, and admitted tliat the entries were correct. 
We further find from this hhewat that members of the Skinner 
family held portion of mauza Tatarpur as proprietors. At 
serial No. 19 of the hhata Musammat "Victoria, daughter of 
Mr. George Skinner, and others are described as owners of 
that hhata in equal shares, and opposite serial No. 22 of the 
mmQ hhewat j Captain Hercules Skinner and others are described 
as owners in equal shares of that hhata^ being vendees of the 
property of Monawar Ali and Habib Ali, vendors. Thus we 
gather from this khewat that not merely the members of the 
Skinner family held portion of the property as proprietors but 
also were entitled as mortgagees to other portions. In addition 
to this, in th^ khatauni of 1273 Fasli^ corresponding to the 
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years 1868 and 1869, we find an entry containing particulars 
uf the mortgage corresponding with the entry in the hhewat to 
which wehaTe already referred. In it (opposite o serial No._6y 

Musammat Victoria and other members of the Skinner family 

are described as mortgagees of the proper uy of Dar 3 an Si g 
andBhag Singh, sons of Kunwar Singh mortgagor, deceased, and 
it is staged that the property has been jointly mortgaged under 
a mortga<re-deed, dated 21st of April 1847, to secure Es. 6,288 
alona wilh the property of Har Sahai, and then there is this 
entry that “ when the mortgagors shall pay the entire amount 
the mortgage shall be redeemed.” In this document at serial 
No. 11, Musammat Victoria and other members of the Skinner 
family are shown as owners in equal shares of certain portion 
of the property to which the khatauni has reference and they 
are represented as owning that property under a decree against 
one Hasina. Again at serial Nos. W, 19, 23 subsequent 
numbers, the mortgage of the 21st of April 1847 is referred 
to and in serial Nos. 168, 159 and other numbers^ some of the 
members of the family are described as owners being vendees of 
the property of Munawar Ali and Wasiat Ali, vendors. Vrom 
this document also it is evident that the members of thisiamily 
acquired portion of the property by sale in addition to the pro- 
perty which they held as mortgagees. 

It is said that these entries were made by the settlement 
officer in excess of his authority and a great part of the 
argument addressed to us has been devoted to this question. 
The settlements in question were prepared when Eegalation 
jjq •yjl of 1822 was in force and we have to see whether in 
view of the provisions of that Eegulation the settlement officer 
had authority to give the particulars to which exception is 
taken by the learned counsel for the appellants. The language 
of this Eegulation is extremely wide. In the section which 
dealswiththedutiesof Collectors and other officers exercising 

the powers given by the Eegulation (namely section 9), we find 
the following direction The proceedings shall embrace 
the formation of as accurate a record as possible of all local 
usage connected with landed tenures, as full as practicable a 
specification of all the persons enjoying possession and property 
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of the soil or vested with aoy heritable or transferable interest 
in the land or the rents of it, care being taken to distingaisli the 
different modes of possession and property, and the real nature 
and extent of the interest held, more specially where several 
persons may hold interest in the same subject-matter of different 
kinds or degrees/^ and later on fn that section there is a direction 
that the information collected on the above points shall be so 
arranged and recorded as to admit of an immediate reference 
hereafter by the courts of judicature.’^ This last mentioned 
direction leads us to think that the information which was 
directed in the earlier portion of the section to be collected w^as 
intended to be utilised in the courts of justice in determining the 
rights of litigants before them. It appears to us that in view of 
the wide language used in this section we cannot hold that the 
entries (to which we have referred) in the khewats and kkcctau- 
nis are not admissible in evidence in proof of the relations exist- 
ing between the Skinner family and the plaintiffs. The officers 
exercising the powers conferred by the Regulation were directed 
to ascertain ^4he real nature and extent of the interests held, 
more specially where several persons may hold interests in the 
same subject-matter of different kinds or degrees.’^ These 
words seem to us peculiarly applicable to the case of mortgagors 
and mortgagees whose interests in property are of different kinds 
or degrees. Therefore we think that the evidence afforded by 
these documents is good secondary evidence of the matters sought 
to be established iu the case. Read in conjunction with section 
36 of the Evidence Act, we think that the court below properly 
admitled them in evidence. 

Bat the case does not rest on these entries alone. We have a 
myib-ul'ar 2 f of the year 1303 Fasl% corresponding to the year 
1896 A.D., inwhich the mortgage in question is mentioned. In 
that wdjib-vbharz in the paragraph which treats of the custom 
prevailing as to division of profits we find the following state- 
ment; ^4ands Nos. 9, 8, 7, 5 and 2 have since the 21st of April, 
1847, been in the possession of Mr. Robert Skinner and others, 
the morgagees by virtue of a mortgage and later on the joint 
mol and simai items in respect of the property held by a single 
proprietor are coEected, by the single proprietor, in respect of the 
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1908 property held bv co-sharers who are joint in food and business, 
by the head of the family, in respect of the mortgaged property, 
Skihnbb by the servant of Mr. Robert Skinner and others, the mortga- 
Chahdas gees, and in respect of the partitioned property by all the co- 

SiNGH. sharers.’’ This wajib-ul-ars was duly atte-ted on the 16th oi 

June 1897. We may also refer-to the Ichewat of the village of 
Tatarpur for the year 1303 FasU. In that hhewat we find 
members of the Skinner family described as sharers in the 
village and in the 6th column they are thus described ‘'sons and 
daughteis of Mr. Stewart Skinner aUas Nawab Mirza, Euro- 
peans, residents of Meerut, mortgagees.” Later on, opposite 
serial No. 5, Change and Sumera, sons of Gulab Khazan, son of 
Lakhan, are described as “ mort^lK^s to Mr. Robert Skinner 
alias Sardar Mirza and others, eLtlted in khata No. 2 mortga- 
gees.” Now this wajib-vl-arz wai prepared under the provi- 
sions of the Land Revenue Act of V873, Act XIX of the year, 
and any entry contained in it would b^e 'prima facie evidence of 
its accuracy. Section 91 of that Act provides that “ all entries 
on the record so made and attested shall be presumed to be true 
until the contrary is proved.” Even therefore if the earlier 
hhewat to which we have referred, were not good prima facie 
evidence of the mortgage in question, we think that the later 
hhewat for the year 1896 would in the absence of evidence to 
the contrary, establish the fact that the Skinner family were 
mortgagees of the property in suit. We find similar entries in 

the closing fc/iewat for the year 1310 Mi, corresponding to the 

year 1903. 

[Their Lordships then discussed the documents.] 

Having regard to all this evidence we think that the decree 
of the court below was right and we therefore dismiss the appeal 

with costs, including fees in this court on the higher scale. 

Appeal dismissed. 
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Before Mr» Justice Sir Cfeorge Knox, Mr, Justice Airman, and Mr, Jutiice 

Grijin, 

BHAWANI SINGH (Bepbndaht) tj. DILAWAB KHAN, (Pr.AiNTiFF.)^ 

Act (Local) No, II of 1^01^ (Agra Tenancy Act), section 201(3)— 

sumpiion — Suit for profits in Kevenue Court — Question of title decided 

hy Civil Court, 

In a suit for profits the defendants pleaded that the plaintifE had no title to 
certain plots. The Assistant Collector partially decreed the claim, The defendant 
thereafter and when an appeal was pending before the District Judge obtained a 
declaration of title to the plots from the Civil Courts, The lower Appellate 
Court held that without correction of the kheioat the Civil Court’s decree could 
not be given effect to in the Bevenue Court, 

Meld that when as between parties to a revenue suit, a Civil Court of com- 
petent jurisdiction has decided the title to the property adversely to the plain- 
tiff who claims profits, the Bevenue Court is not competent to ignore that deci- 
sion, Lurga Shanher v, Gur Charan (1) followed. 

The facts of this case are as follows 

The respondent instituted a suit for profits. The appellant 
pleaded thai the plots for which profits were claimed had 
been ’wrongly included in plain tiflf’s patti. The Assistant 
Collector without framing an issue as to title partly decreed 
the claim. The plaintiff filed an appeal against the portion 
of the claim dismissed and the defendant preferred objections 
under section 561 of the Code of Cml Procedure 1882, In 
the meantime the defendant sued the plaintiff in the Civil Court 
for a declaration of title to the plots in question and obtained 
a decree. The lower courts in spite of this decree of the Civil 
Court repelod the defendant’s contention holding that until the 
defendants got the village records corrected profits must be 
calculated on the recorded shares in the khewat. The defendant 
appealed to the High Court. 

The appeal was referred to the Full Bench on the recom- 
mendation of Richards and Griffin, JJ. 

Munshi Guhari Lal^ for the appellant, argued that in view 
of the decision of the Civil Court the plaintiff was not a co- sharer 

# Second Appeal No. 857 of 1903, from a decree of Nawab Mubaromad 
Isbaq Hban, District Judge of Farrukbabad, dated tbe 28t3a of Juae 1903, modi- 
fying a decree of Kuar Omkar Singh, Assistant Collector, 1st Class of Earrukh- 
■ abad, dated the 10 th of May 1905. 

(1) Weekly Notes, 1906, p, 1. 
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in the plots in dispute. The Assistant Collector was bound to 
decide the issue raised by the defendant. Whatever meaning 
might be attached to the words “ shaU presume " in section 201 
of the Agra Tenancy Act, the point could not bo raised here as' 
the defendant had already gone to the Civil Court and got a 
decree in his favour. The last proviso to that secftion did not say 
that the suit in Civil Court was to be brought after the decision 
in the profits case became final. It could be brought at any 
time, and the defendant brought the suit immediately after the 
decision of the first court. He referred to section 40 of the Land 
Revenue Act. 

Dr. Tej Bahadur Sapru, for the respondent, argued that the 
plaintiff’s name was still recorded as co-sharer, and the Revenue 
Courts being courts of special jurisdiction could not ignore the 
entry in the Revenue registers. If they did many^ sorts of 
difficulties might arise. The mere fact that a decision in favour 
of the defendant was passed by a Civil Court did not give the 
Revenue Court power to ignore the entry unless the person who 
obtained the decree got the entry corrected. He referred to 
sections 32 ( 1 ), and 33 of the Land Revenue Act. If the record 
of rights was in plaintiff’s favour he would be entitled to a decree. 
If the defendant could rely on the decision of the Civil Court the 
provisions of section 33, Land Revenue Act, would become 
useless, as it would not be necessary for him to file any applica- 
tion under that section. He further submitted that under danse 
3 of section 201, the presumption was absolute in spite of the 
decree of the Civil Court. The difficulty which has arisen in this 

case would be obviated if the person obtaining the decree of a 

Civfi Court took the trouble of getting the entry in the Revenue 
register corrected. 

The following judgments were delivered : — 

Knox, J.— The plaintiff respondent in this second appeal 
claims to be co-sharer to the extent of one half share in a patH 
which consists of 5 biswas in mahal Alaidapur. Mahal Alaida- 
pur consists of two pattis, one the patti just mentioned above, 
and the second a patti of 15 biswas. 

Upon plaintiff’s instituting the suit, out of which this appeal 
arises, for his share of the profits which accrued due and payable 
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on accotint of the years 1309 to 1311 the defendantj now 
appellant, pleaded infer alia that certain plots which originally 
formed part of the 15 biswa patti^ had been wrongly included in 
the 6 biswa patti. If these plots were taken out, it would be 
found that the respondent was entitled to no profits in the years 
in dispute. The suit was instituted on the 11th day of April, 
1905, in the court of the Assistant Collector, This officer without 
framing any issue upon the plea above mentioned, as raised by 
the appellant, gave the respondent on the 10th of May 1905, a 
decree but not for the foil amount claimed by him for reasons 
with which I am not concerned in this appeal. 

The plaintiff filed an appeal to recover the amount which had 
not been decreed and the defendant in a memorandum of objec- 
tions again raised the plea already mentioned. On the 2nd of 
August 1905, the District Judge by an order passed under sec- 
tion 566 of the Code of Civil Procedure directed the Assistant 
Collector to try the issue raised in defendant’s written statement 
and on the 24th of March 1906, he returned a finding to the 
effect that there was no evidence on the file that there had been 
any interchange of plots between the two pattis. 

In the interval, the defendant had sought^relief in the Civil 
Court, and had filed a suit for a declaration that the plots men- 
tioned in his defence in the Revenue Court really belonged to 
the 16 biswa patt% and on the 1 9th of March 1906, he got 
the declaration he had asked for and promptly produced 
it before the Assistant Collector. That court in spite of 
tins decree found as I have already said that there was no evi- 
dence. 

The District Judge on the 28th of June 1906 accepted the 
finding of the Assistant Collector, and as regards the decree of 
the Civil Court, dated 19th March J906, to which his attention 
was called, held that until the defendant had got the village 
records altered in terms of that decree, no effect could be given 
to it in a suit of this nature, and that the profits must be calculat- 
ed oix the recorded shares as they then stood according to the 
Mimai. 

The decision of the 19th March 1906, was finaEy upheld by 
this Court in Second Appeal on the 6th of May 1908* 
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The defendant has in this Second Appeal which he filed on 
the 3rd of November 1906, again raised the question regarding 
the transfer of the plots and contended that the Revenue Courts 
should have read the entries in the village records subject to the 
Civil Court’s decree. 

It was at first thought that the decision of the question here 
raised turned upon the interpretation which should be put upon 
clause (3) of section 201 of Local Act No, II of 1901. That 
clause has been differently interpreted by learned Judges of this 

Court see Dil Kunwav v. TJdm Ram and others (1), Dhanica 

V. Umrao Bingh [2), and Banwari Lai and another v. Nmdar 
(3) But in my opinion whichever of these two interpretations 
be put upon clause (3) of section 201, it matters little so far as 
this appeal is concerned. Before the Assistant Collector made 
his return to the District Judge on the 24th of March 1906, he 
had before him in Court and on the file of the record the judg- 
ment inter partes oi a Court of competent jurisdiction to the 
effect that the plaintiff had no proprietary right to the plots 
mentioned in the written statement of the defendant. 

The concluding words of section 201 of the Local Act No. II 
of 1901 in clear te«ms reserves the right of any person to establish 
by suit in the Civil Court that the plaintiff who has instituted a 
suit under the provisions of Chapter XI of Act No. II of 1901 
(and the plaintiff in the case was so suing) had not the proprie- 
tary rights he claimed to have, at any rate in the whole as he 

have already in the case of Durga Bhanhr v. Gur 
Gkaran and another {4) held “that when as between parties to 
the revenue suit, a Civil Court of competent. jurisdiction has 
decided the title to the property adversely to the plaintiff, who 
claims profits, the Revenue Court is not competent to ignore that 

^^TiTthese reasons I would reverse the decree of the District 
Judge on this preliminary point and remand the case under order 
XLI,rule 23, with directions to re-admit the appeal under its ori- 
ginal number in the register and to proceed to determine it on its 
merits. Under the circumstances costs should abide the result. 


(1) (1906) I. L. E., 29 AU., U8. 

(2) (1907) I. L. B., 30 All., 58. 


(3) (1907) I. L. B., 29 All., 158. 

(4) Weekly Hotes 1906, p. 1. 
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Aikmax, J.— I concur in the judgment of my learned collea- 
gae and in the order proposed by him and have nothing to add. 

GeiffiXj J. — I also concur. 

By the Couet. — The decree of the District Judge on the 
preliminary point is reversed and the case remanded under 
order XLI, rule 23 of the Code of Civil Procedure (Act V of 
1908) with directions to re-admit the appeal under its original 
number in the register and to proceed to determine it on the 
merits. Costs will abide the result. 

Appecd decreed and canse remanded* 


Before Mr* Jmiice Sir Gl-eorge Knox^ Mr. Justice Ailcman and Mr, Justice 

Griffin* 

GOBIXDI (Pjqaiotifp) v. SAHEB EAAI ahd anothee (Depeitdaots). * 

Act f Local J JVo. II of 1901 (Agra Tenancy Aot)^ section 201 (SJ^Tre* 
sumption— ^Question of title decided hy Civil Court — Suhseyuent suit 
for profits hy recorded co-sharers* 

When a Civil Court of competent jurisdiction has decided a claim to pro- 
perty, and this has been followed hy a wrong entry in the revenue papers, held 
that in a subsequent suit for profits the claim must be in proportion to the share- 
obtained under the Civil Court decree and no presumption arises under section 
201 of the Agra Tenancy Act. 

The facts of this case are as follows : — 

The plaintiff in 1901 obtained certain shares in immovable 
property under a decree of the Munsif of Hathras. She applied 
for entry of her name in the revenue papers but owing to some 
error her name was recorded in respect of a larger share than 
she had obtained under the decree. She sued the defendants 
for profits calculated on the share as entered in the Revenue 
papers. The defendants pleaded that the plaintiff was entitled 
to profits in proportion to the share decreed in her favour and not 
as entered in the khewat . The Court of first instance decreed 
the claim for profits in her favour in proportion to her recorded 
share. The lower appellate Court (Additional Judge of Aligarh) 
modified the decree holding that the plaintiff was entitle 1 to 
profits proportionate to the share she had got under the Civil 
Court decree. The plaintiffs appealed to the High Court. 

* Second Appeal Ho* 942 of 1907, from a decree of Khetter Mohan G-hosh, 
AdditionaUudge of Aligarh, dated the 8th of June 1907, reversing a decree of 
G* Flowers, Assistant OoHector 1st Glass, of Aligarh, dated the 21st of Hoyemberi 
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Its W.S referred to the Full Bench onto recomureu- 

decree o£ the 01,11 Court and the «‘l'f ““J'f to 
present defeuduuts. The tatter J 

A 8=iistant Collector* whioli became final. 

" eated as ^ nullity, end to Eevenue Co-rt un er »chon 
201 (8), Agra leuaney Act. was bound to ^ 
tatloa of names carried out in pursuance of that order. ^ 

Section 201, Tenancy Act, provides for two c ° , .^s 

namely (1) where the name of the plaintiff is nou recorded an ) 

1. recorded in to ^ 

nlaintiff’s name has already been put upon the record nyr 

Lvenue Court, in a subsequent suit before the same court it 

notcalleduponto embark uponafurthei enquiry, buto^ 

aetuponthe entry as coueluehe for. tspurposes. S“no“« 

nf the Laud Eeveuue Act show that there is a rebuttable 
presumption in favour of the truth of entries m 
id if L legislature intended no higher presumption than that 

r f in those seotioue, it tras not neees^ry to enact 
provided presume” 

section 21)1 ( )j ^ v • d wm’da known to the common 

■were not terms of art or technical wolds ^ „o_i. T 

fr fta .h“ enaX Act or the General Olauses Act. There 

“potato, intended and tore w« « 

scheme ol to Tenancy Act whieh compelled toe Gourt t ^ 
the obvious intention of the legislature by pu 1 g 
meaning upon the words used. 
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See Budge v. Andrews (1), Umachurn v. Ajadannissa^ (2) 
Q.-i?. V. Hori (3). Where the legislature bad intended only g 
rebuttable presumption in the Tenancy or the Land Ee venue Acts, 
it had been careful to qualify the words shall presume by 
other words like until the contrary is shown [section 35, 108 
(2), Act II of 1901]. In section 9 of that Act the words ^^con- 
clusive proof had been used, but the entry in that case was 
conclusive for all courts and no right of civil suit in favour of any 
party had been reserved. The plaintiff who had succeeded in 
getting his name recorded in Eevenue registers should not be 
placed in a worse position than one who had failed to do so, as he 
clearly would be if the Revenue Court had power to determine the 
question of title adversely to him and he had no right to obtain 
an adjudication from the Civil Court. The object of the legis- 
lature was that Revenue officers should prepare the record of 
rights with care and abide by the same, and it was only if they 
did so that multiplicity of actions could be prevented. 

He referred to DU Kunwar v. Udai Bam (4), Banwari Lai 
V. Niadar (5), DhanJca v. Umrao Singh (6), Niaz Ali v. Govind 
Bam (7), Baohan Singh v. Karan Singh (8). 

Munshi Oulzari Lal^ for the respondents, submitted that 
there was a clear decree of the Civil Court deciding that the 
plaintiff was entitled to a definite share. This decree had become 
final and should be given eSTect to. Sections 199, 201, 202, 
Tenancy Act, show that the policy of the legislature was that 
questions of title were to be decided by the Civil Court and that 
decision was to bind the Eevenue Court. Why should the parties 
here be referred again to the Civil Court ? He submitted that 
the legislature did not mean a conclusive presumption by the 
words shall presume in section 201, Tenancy Act Wherever 
the legislature meant a conclusive presumption, it used words like 
conclusive evidence.^^ He referred to Criminal Procedure 
Code (Act 5^0. V of 1893), section 7 ; Land Acquisition Act (I 
of 1894), section 6 j aud the Criminal Tribes Registration Act 
(XXVII of 1871), section 6. In no other Act the words 

(1) (1878) 3 a P. D., 51, 521. (5) (1906) I, L. E., 29 AH., 158. 

(2) (1885) L L. B., 12 Oale., 430. (6) (1907) 4 A. L. J. E., 166 ; s. o, <m 

app^l,I.L.E.,S0An.,58. 

(3) (1899) I. L. E., 21 AH., 391, 396. (7) Weekly ISfotes, for 1908, p, 187n. 

(4) (1906) I. L, E., 29 AU., 148. (8) (1908) 5 A, L, X E., 495 
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« shall presume ” have been used to mean a eonclusiye presump- 
tion. The argument based upon the proviso to section 201, was 
not sound, because the right jof suit was given not to the 
defendant alone but to any person. The provisions of section 
199 had not been ?Qade applicable to section 201(3), but if the 
plaintifi bad the title it could not be taken away by an order of 
the Revenue Court. The Revenue Court did not sometimes 
correct an erroneous hhewat even if moved to do so. 

If the policy of the Act is not clear, the words « shall pre- 
sume” should be interpreted in the sense in which they are 
ordinarily understood by lawyers in India. He referred to 
Maxwell, Interpretation of Statutes, p. 5 1 ; S. A., No. o o ^ 
decided by Knox and Aikman, JJ., on May 27, 1908, Dil 
Kunwar v. Udai Ram, and Dhanka v. Umrao S^ngh. 

. Dr. Satish Chandra Banerji heard in reply. 

The following judgments were delivered : 

Ksox, J.— The facts out of which this appeal arises are as 

■ The appellant Musammat Gobindi was plaintiff in the court 
of first instance. She brought the suit out of which this appeal 
has arisen to recover Rs. 397, principal and interest, on account 
of profits for the years 1310, 1311 and 1312 Fasli. SheaUeged that 
her share in the village Lahra was half, and that the defendants 
respondents owned the other half. The respondents replied that 
she had not correctly given the extent of her share, that ynder an 
arbitration award which had been made a decree of court, 73 bighas 
8 biswas were given to her out of 89 bighas, 2 bis was, half of a 3 
biswas haqiat in khata khewat No. 6 of manza Lahra. Other 
matters were also urged in reply. But we are not concerned 
with- those at present. The court of first instance held that the 
appellant’s share was half 3 biswas as recorded in the khewat, 
refused to go behind the recorded share, and decreed profits in 
her favour in proportion to this recorded share. The lower ap- 
pellate court refused to accept the entry in the khewat, held that 
it was an incorrect entry,' that the appellant owned only 73 
bi<rhas 3 biswas of land, and that on this footing was entitled to 
no profits. It accordingly set aside the decree of the lower court 
and dismissed the plaintiff’s suit. In. appeal before ns it has 


ALLAHABAD SERIES. 


281 


VOL. XXXI.] 

been urged that as the appellant is a recorded co-sharer of half of i909 
3 biswa share, she is under section 201, clause (3) of the Tenancy Gobikdi " 

Act of 1901, entitled to a decree for the full amount claimed by „ 

. BirpEB 

her, that the court below could not go into the question as to 
whether the plaintiff’s proprietary title was to be restricted to a 
lesser area than that recorded in the khewat. On this case com- 
ing before this court, it was at first thought that the decision of 
the questions raised in the appeal turned upon the interpretation 
to be put upon clause (3), section 201, of the Local Act No. II 
of 1901, and as that clause had been differently interpreted by 
learned Judges in this court in DiZ v. Udai Ham (1), 

Bmmari Lai v. A'iacZar (2), and Bhanha v, TImrao Singh (3), 
the learned Chief Justice directed that the appeal should be laid 
before a Full Bench of this Court, 

In view however of the fact that the extent of the proprietary 
rights of the appellant has been the subject of a decision by a 
Civil Court of competent jurisdiction, it seems to me that we need 
not in this case consider and that we ought not to consider the 
interpetation to be placed upon clause (3), section 201, of Act No. 

II of 1901. I refer to the decree passed by the Munsif of Hath- 
ras on the Sth of October 1901, in the suit brought by Musammat 
Gobindi against Saheb Earn and Birj Narain. That suit was re- 
ferred to arbitration, and on the Sth of October 1901, the award 
was made a decree of court — and out of 89 bighas, 2 biswa?, ix. 
half of a 3 biswas haqiat, khatcc hhewat No. 6 of mauza Lahra, 
now in dispute, 73 .high nS 3 biswas were given to Musammat Go- 
bindi and 15 biswas odd to Birj Narain. It was further added 
in the decree that Musammat Gobindi must pay Government rev- 
enue for the full half share of 89 bighas 2 biswas. This was follow- 
ed upon the 19th of October 1901, by an application presented by 
Musammat Gobindi to the lleveaue Court, for the entry of her 
name over 73 bighas 3 biswas haqiat out of 89 bighas 2 biswas of 
khMta Miewat No. 6 of mauza Lahra. The Tahsildar who made an 
inquiry recommended to the subdiyisional officer that Musam- 
mat Gobindi ’s name should be entered as prayed for by her* 

The Assistant Collector acting upon this report on the 18 th of 

(1) {1905} 1. L. B. 29 All., 148. (2) (1905) I. L. B, 29 AIL, 158, : 

(3) (1907) I. Ei. B. 30 AH., 58. 
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wnq November 1902, passed au order to the effect that Musammat 

— — — Gobindi’s name be entered in the khewat as recommended by the 

Tahsildar. Owing to some error, however, Musammat Gobio- 
SiHBB Bam, ^^3 entered in respect of 89 bighas odd. . It has thus 

been established by suit in Civil Court that Musammat Gobindi 
has only proprietary right over 73 bighas 3 biswas and not^ over 
half share in hhata khewat No. 6 of mauza Lahra. Owing to 
this decision of the Civil Court which was long prior to the date 
on which the present suit was instituted out of which this appeal 
arises, there is nothing left for the court to presume. The view 
taken by the lower appellate court is a correct view and in my 
opinion this appeal should be dismissed with costs. 

Atkmar, J.— I concur in the judgment of my learned col 
league and have nothing to add. 

Gripfin, J, — I concur. 

‘ By the Court, — The appeal is dismissed with costs. 

Appeal dismissed^ 


1909 

J'anuar^ 


miscellaneous CIVIL. 

Before Mr. Justice Aihmmi. 

JAOAN NATH PBASAD, (deceee-hoIiDeb) v. MULCJAND and othees 
(Judgment-debtors).* 

Act No, VII O/1870 (Court Fees Act), section 5— Seference— Schedule I, 
Articles 4 and 5— Court fee— Interlocutory order— Femew of . 

Keld that an application for reyiew of an interlocutory order was properly 
stamped with a court fee stamp of Bs. 2 and that .neither Article 4 nor 
Article 5 of schedule I of the Court Pees Act refers to an interlocutory order. 
Rom. Frinted Judgments, 1892, p. 383 foUowed.^ 

'Pjfjg ■^as a reference by the Taxing officer to the Taxing 


Tndge under section 6 of the Court Fees Act. 

An appKcatiou for review of an order parsed by a Division 
Bench under section 566, Code of Civil Procedure, 1882, was 
presented on a court fee stamp of Es. 2. The Stamp Eeporter 
reported that the application was insufficiently stamped on the 
ground that the application being one for review of judgment 
Should have been stamped under schedule I, article 4 of the 
Court Fees Act, and the proper fee was the fee leviable on the 


memorandum of appeal. 
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The vakil for the applicant objecting to the report of the 
Stamp Eeporter the case was referred to the Taxing Officer under 
section 6 of the Court Tees Act for decision. He made the follow- 
ing reference to the Taxing Judge on November 12th; 1908: — 

The application is for the review of an order remanding a 
case under the provisions of section 666 of the Code of Civil Pro- 
cedure. The office report is to the effect that the fee as laid down 
by article 4 schedule I of the Court Fees Act; is payable. There 
is no question that the application was filed after the ninetieth 
day from the date of the High Courtis order. 

The learned vakil contends that this article does not apply 
as the application refers to an order and not to judgment end^ 
ing in a decree* 

I would refer to the heading of chapter XLVII of the Code 
of Civil Procedure where the expression Review of judgment 
is used. Further I would point out that while the wmrds decree 
or order are used in section 623, the word judgment is used in 
article 4 of the 1st schedule to the Court Fees Act. I think it is 
clear that this article applies to the review of all judgments under 
section 623;- whether the judgments of which i^e view is sought is of 
the nature of an order; or ends in a decree. 1 know of no rule 
by which the term judgment is limited to mean judgment which 
ends in a decree. 

The learned vakil also argues that should his first contention 
be overruled; then article 5 of the 1st schedule and not article 4; 
is the proper article^under which to levy the fee. In support of 
this contention he advances no argument and I think it is untenable. 

Lastly; he argues that as the review assails only part of the 
order^ only a proportionate fee should be levied. He has omitted 
to show what this proportion should be, and as far as I can judge 
from reading the application for review it would be impossible to 
do so. Another case in which a question similar to this has 
arisen is at present before the Honourable Taxing Judge 
for decision : therefore I direct this to be also laid before 

On 23rd November 1908; the Taxing Officer made the follow- 
ing further reference : — 

I find I was under a misappreliension when I made my 
note as to the applicability of articles 4 and 5 of the 1st schedule* 
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I ,„ald .aa that i£ the days .peat in obtaining a copy be «elnM 
the application foe royiew was hied betore the nine le i y 
the dale of the judgment. But this does not asnst the argu- 
ment of the learned vakil aa in In re Kata, reponed in I. . ■, 

9 Mad 134, and in In ft. m««ev <>/ Baoedt 
;fold in 9 Oalc., L. E., p. 479, the view taken i. dead .gainst 
his contention. I therefore think that the full fee is leviable. 
iaZci Girci/wxri LaJ, for the appellant. _ 

AiXMANyJ.— Thisis a relerenceby the Tanng Officer, under 
section 5 of the Court Fees Act. In Execution Second Appeal 
No 1143 of 1907 a Bench of this Court referred certain issues for 
trial by the court helpw. An application was presented by t he 
appellant in that case for a review of the inter ocatory order 

referring these issues. The application was presented on a court- 
feesta4ofRs.2. The official charged with the duty of check- 
ing the court-fee reported that the application was insufficiently 

Slumped on the Vlte.?'’ Si 

tionwasthefe. leviable on the memorandnm of appeal The 

1 Taxinc Officer accepted this view, but considering the question to 

be one^of general importance, made a reference regarding nn er 

section 6. It is no doubt true that the application is an application 

for a review of judgment and that judgment is deSned as mean 

ing the statement given by the judge of the grounds of a decree 

or order. But in my opinion neither article 4 nor ar le e o 

schedule I of the Court Fees Act refers to an 

I think it is clear from the language of thewe aroicle= that y 

deal with judgments ending in a decree. ] 

fore that the application was properly stamped. The maine 
vakil for the applicant has referred me to a case in the Bombay 
High Court in which a similar view was expressed by ttelearned 
Chfef Justice on reference under section 5 of the Court Eees^ c . 
This is to be found at p. 383 of the Printed J’^dg^ents of the 
Bombay High Court for 1892. I concur with the view there 

taken. This is my answer to the reference. • 
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Sejbre Mr, Justice Aihman. lOAn- 

BAJI LAL (appbiiLAkt) G-OBAEDHAN SIHGH and oihbhs (eespondesss.)* Ja»«ary 14. ■ 

Act Mo. VII O/1870 (Court Fees AcfJ, section 5— Section 7, clauss TX— fie- — 

ferenee — Court fee --^Foreclosure suit — Plaintiff ordered to discharge prior 
moAgage — Validitg of mortgage challenged in appeal— Ad valorem fee. 

In a suit for foreclosure a decree was passed in favour of the plaintifi condi- 
tionally on Ms redeeming a prior mortgage on payment of Bs. 6,914-6-5. The 
plaintifi appealed assailing the validity of the prior mortgage and stamped his 
memorandum of appeal with an ad valorem court fee on the amount of the prin- 
cipal sum of money secured by the prior mortgage. Held that the proper 
amount of court fee payable was an ad valorem court fee on the amount which 
the plaintiff had been ordered to pay to the prior mortgagee. Fepal Mai v. Deli 
Prasad (1) and JKanda Mai v. JMimmat (2) followed. 

This was a reference under section 6 of the Court Fees Act 
by the Taxing officer to the Taxing Judge. A memorandum of 
appeal having been presented for stamp report the Stamp 
Eeporter made the following report 

This is an appeal against the decree dated the 13th July 1908, 
passed upon a review of judgment on the application of Ganga , : 

Baksh Singh a respondent. The sole question in this appeal is as 
to whether the plaintiff appellant is liable to pay the amount 
found due under the deed^ dated the 16th July 1892^ namely, Es 
5,941-6-5. This being so acoording bo the ruling in Nepal Rai 
v. Dehi Prasad (1) this appeal should be valued at the last rnen- 
tioned amount and afee of Ks, 315 paid on the same. Eupees 61- 
8-0 having been paid, there is therefore a deficiency of Es. 263-8 
to be made good by the plaintiff-appellant on this memorandum ' 

, of appeal. Relief prayed for is stated. 

Munshi Gvilzar^Lal^ior appellant, took exception to J 

. the above report as below: 

In the above case the office report is to the effect that there 
is a deficiency of court fee to the extent of Es. 253-8-0 clue from 
ti e appellant on the memorandum of appeal filed in this Hon^ble 
Court* I beg to submit that the report overlooks the fact that the 
first two grounds of appeal question the validity of the mortgage 
which the appellant has been ordered to redeem and the sole | 

question is not as to the amount to be paid for redemption. The 

' ♦Stamp Beferenoe m review of JudgmeM in first appeal Ho. 291 of | 

(1) Weekly Hotes, 10O5j p. 40, (2) tJnrepor ted Judgment of Bar kitt, J., I 

• dated 16th January 1908. 
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ruling in Weekly Notes, 1905, page 40, has no application as the 
grounds raised in that case were only concerned with a portion 
of the sum payable for redemption and there was no question as 
to right of redemption. Here the appellant as puisne mortgagee 
questions both his liability to redeem as well as the amount he 
has to pay for redemption. The principle^ applicable is that 
applied to pre-emption cases and laid down in I. L. K., 6 All., 
488, which by analogy would apply to redemption cases as well. 
Under section 7, clause ix, of the Court Fees Act. the principal 
amount secured by a mortgage is the sum on which court fee 
is to be calculated. Court fee can be calculated on the amount of 
the mortgage money payable for redemption only when there is no 
question as to the right or liability to redeem. Please see I. L. 
E., 13, All., 94 ; I. L. E., 27, All., 659.’' 

The stamp reporter again put up the following report 

“ The learned vakil for the plaintiff appellant objects to the 
correctness of the ofhce report. I beg to refer the case under 
section 6 of Act VII of 1870, for the decision of the Taxing 
GflEicer. 

« The facts so far as they are material for the purposes of this 
reference are as follows !“ 

“ The plaintiff Bajilal who is appellant here brought the suit 
which gave rise to this appeal in the Court of the Subordinate 
Judge of Oawnpore for foreclosure under a mortgage, dated the 
10th November, 1894, executed by Gobardhan Singh in his fa- 
vour in lieu of Es. 1,300. He alleged furtlier that at the time 
of the mortgage he had been given to understand that the pro- 
perty mortgaged to him was free from incumbrances ; that he 
subsequently found that the mortgagor had executed a mortgage- 
deed in respect of some of the properties in dispute in favour of 
one Mora Singh for Es. 138 ; that the latter sold it to Ganga 
Baksh Singh ; that the mortgage-deed complained of was a 
fictitious transaction, and that no consideration passed for the 
same. The defendant Ganga Baksh Singh contested the suit on 
the ground that the mortgage held by him was real and that the 
plaintiff was bound to pay him Es. 10,763-15-2 on that account. 
On the trial of the suit the court below found that the mort- 
^e held by Ganga Baksh Singh was real; As to the amount 
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the parties stated that a sum of Es. 2,3574-6 was due thereunder. 
The court below passed a decree iu plain tiff^s favour for fore- 
closure of the property other than that covered by Ganga Baksb 
Singh’s mortgage and as regards the latter it orJered that the 
plaintiff on paying Es. 2;3574-6 to Ganga Baksh Singh would 
be entitled to take by foreclosure the properties covered by both 
his and Ganga Baksh’s mortgage. Later on, Ganga Bakhsh Singh 
applied to the court below under section 623, Civil Procedure 
Code, for review of judgment as regards the amount due under 
his mortgage and the court granting the review amended its 
judgment and awarded to Ganga Bakhsh Singh Rs. 5, 941-6-6 
instead of Rs. 2,357-1-6. The plaintiff now appeals to this 
Honourable Court as regards the mortgage, dated the 16th July, 
1892, held by Ganga Baksh Singh. Having regard to the grounds 
taken in this Court it seems to me that the sole object of the 
plaintiff is to get a decree for foreclosure of the entire property 
mortgaged to him free from the liability imposed by the decree 
appealed against on paying the mortgage money due on Ganga 
Baksh Singh’s mortgage. 

The case in Bhawctni Frasad v. Kutuh-un-nisa Bihi (1), 
cited by the appellant has absolutely no bearing on the present case. 
That was a case as to future interest the amount whereof was not 
known at the time the appeal was filed and their Lordships held 
that a fee of Rs. 10 was sufficient under article 17, clause vi. The 
cases ot Hafiz Ahmad v, Sobha Earn {2) and Pirhhu Narain 
Singh r. Sita Mam (Z) do not also apply, the former was a 
pre-emption case and the latter has been dissented from by the 
Allahabad and Madras Courts. The objection of the plaintiff 
appellant might have some force, had the question at issue in the 
appeal related to the validity or otherwise of the mortgage sued 
upon. But that is not the case here. The prior mortgagee says 
my mortgage is real, let me have my money and you may fore- 
close the property mortgaged to me as well.” The Court allows 
this plea and directs the plaintiff to pay up the amount due on the 
prior mortgage and he gets a decree for foreclosure on his mort- 
gage. I submit that the law laid down in Nepal Mai v. 

(1) [1905] I. L. B., 27 An, 559. (2) [1884] L L. B., 6 in. 488. 

(3) [1890] I.L.B. 18 AH., 94. 
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Frasad (1) applies here. The ratio decidendi in that case was 
that where in an appeal in a case like the present, the value o£ 
the subject-matter in dispute, was ascertainable, section 7, clause 
ix, of the Act did not apply and an ad valorem court fee 
was chargeable on the memorandum of appeal. Now, in the 
present case the plaintiff appellant has been ordered to pay 
Es. 6,941-6-6 to Ganga Baksh Singh on account of the prior mort- 
gage as a condition precedent to the plaintiff’s getting a decree 
for foreclosure of the entire property mortgaged. The plaintiff 
wants to avoid the payment of this sum, no matter on what 
ground. That being so, I submit that ad valorem fee should be 
paid on the memorandum of appeal. Lastly, if the analogy of 
the case in Eajiz Ahmad v. 8ohha Ram (2) cited by the plaintiff 
aippellantis applicable to this case, then the appellant should pay 
court fee on the principal amount of the mortgage sued upon, 
viz., on Rs. 1,800, and not on the principal amount of another 
mortgage, the validity of which he impeaches. 

Xote : 

“ I beg to submit for your consideration the decision of the 
Honourable Taxing Judge in (i) Jhandu Mai’s ease and (ii) 
r.A. 22 of 1907, which though not on all fours with the present 
case may throw some light on the point involved in the present 
reference.” 

The Taxing Officer made the following reference to the 
Taxing Judge: — 

Tor the decision of the point of taxing law arising in this case 
it is unnecessary for me to go into the facts further than to 
mention that the appellant sued for foreclosure of a mortgage. 
He was granted his decree subject to his paying off a prior mort - 
gagee. The sum he was ordered to pay amounts to Rs. 6,941-6-6. 
In the first instance this sum was fixedj at Es. 2,367-1-6. 
But on review of judgment it was increased to the larger sum. 
In the appeal the validity of the prior mortgage is assailed. 
Grounds of appeal 6, 6 and 7 also raise question as to the amount 
payable should the mortgage be deemed valid. The reply of 
the learned counsel for the appellant also shows that he is attack- 
ing the decree of the lower appellate court on both these points. 

(1) Weekly Note, 1905, p. 40. (2) [1884) I. L. K., 6 All., 488. 
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There have been several decisions on questions similar to the pre- 
sent one, but, in the present case the question presents itself in a 
somewhat difierent form. It is clearly settled by the deaision in 
Nepal Rai v. Debi Prasad and others (1) that where the ques- 
tion in appeal merely refers to the amount which a mortgagee 
in a suit for foreclosure has to pay before he can be permitted 
to foreclose, the appeal must be stamped ad valorem with 
reference to this amount. On the other hand, if the appeal only 
raises the question of the validity of the mortgage and does not go 
on to contest the correctness of the sum found to be due under the 
impugned mortgage by the lower court in case the High Court held 
the mortgage to be valid, i. e., if the appellant has only one string 
instead of two to his bow, it would appear from the reasoning in 
Pirbhu Narain v. Sita Ram (2) that the stamp should be calcu* 
lated on the principal money covered by the mortgage. Thirdly 
if the appellant both impugns the mortgage and is prepared, if 
he is defeated on that point, also to contest the correctness of 
-the amount ordered to be paid, the question arises, whether he is 
to pay court fees calculated on the amount decreed by the low^er 
court or on the amount secured by the mortgage. As far as I am 
aware there is no decision directly dealing with the question. In 
Hafiz JJimad v. Sobka Ram (3) it was held that where an ap- 
peal is preferred in a suit for pre-emption on the ground that the 
right to pre-empt has or has not been established as the case 
may he, no matter what other pleas may be taken, the value of 
the sabject-matter in dispute for the purposes of the Court Fees 
Act must be determined as in terms provided in article vi of 
section 7 of the Act But W'hen the question in appeal relates 
solely to the amount to be paid by the pre-emptor, then we think 
it should be calculated ad valorem eioP If the analogy of this 
decision be applied to the present case, it would appear that the 
conrt fee should be calculated as laid down in section 7, article 
is, of the Actt But I would point out that the result of that 
would be that an appellant by inserting in his memorandum of 
appeal a ground as to the validity of the mortgage, which possibly 
he might seriously intend to press, would get his appeal on a 

(1) Weekly Holes, 1905, p 40, (S) (1890) L I,, ims AH,, 94* 

(8) {1S84} I. L. E., 0 Hi,, 488. 
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lower court fee than he would had he coniSned himself to impugning 
the correctness of the amount found due under the mortgage. 
There is^ however, yet another consideration which, if I 
correctly understand the law laid down, affect all three cases put 
above and that is whether the provisions of section 7, article ix, 
can be applied to appeals at all. With regard to this I would 
refer to third paragraph of the ruling in the case of Nepal Bai 
y. Debi Prasad (1). The language of this paragraph, especially 
the words This section is confined to a suit apparently, and not 
to any appeal seem to me to exclude all appeals from the scope 
of the section, and the words immediately following those quoted 
appear to lay down that the provisions of the first schedule apply 
in all cases, or at any rate in all cases of the nature now under 
consideration. Therefore even an appeal in w^hicli the validity 
•of the mortgage was the sole ground, would have to be stamped 
on the sum found ad valorem due under the mortgage and a 
fortiori an appeal such as the present one in which the amount 
due is also in question. As the point is an important one, I 
have the honour to refer it for decision. I would add that I am 
not quite clear how far the appellant is prepared to contest the 
correctness of the sum found due by the lower court. But from 
the 5bh and 6th grounds of the memorandum it may be gathered 
that he will only ask that this sum be reduced from Rs. 5,941-6-6 
to Es. 2,357-1-6. In that case the ad valorem fee would be 
Calculated on the difference between these two sums. 

The following order was passed by 

Aikmax, J, — The appellant Baji Lai sued to foreclose a 
mortgage. As a condition precedent to foreclosure, the court 
below held that the appellant was bound to redeem a prior 
mortgage by payment of a sum of Rs. 6,941-6-5. Baji Lai has 
appealed against this portion of the decree and the office reported 
that the memorandum of appeal should bear an ad valorem fee 
on this amount. The Taxing Officer took the same view, but 
has referred the case under section 5. It is not easy to reconcile 
all the decisions cited but in my opinion the later decisions sup- 
port the view taken hy the office. That view is in accord with 
the ratio decidendi in Nepal Bai y. Debi Prasad (Ij. 

' : . (1) WeeHey Notes, 1905, p. 40. - 
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Ie a refereDce under section 5 in Jhandu Mai v. Himmat, 
second appeal of 1907,, from the decree of the Additional Judge 
of Meerut, the learned Judge who disposed of the reference 
said : — The appellant plaintiff seeks by this appeal to get rid of 
a liability imposed on him by the decree under appeal to pay off 
Kalyan’s prior mortgage as a condition precedent to bringing 
the mortgaged property to sale and he held that the appellant 
must pay an ad valorem court-fee. I am unable to distinguish the 
principle therein laid down from that involved in the present case. 
My answer to the reference is that the office report is correct. 

I allow the appellant one month wdthin which to pay the 
deScient court-fee, 

APPELLATE ClVlL. 


before Mr. Justice Sir George Knox and Mr. Justice Griffin. 
GHULAM HUSAIN ahd akother (Dependahts) c. MUHAMMAD HUSAIN 
' (PLAraTiPp) AND MUHAMMAD WALI Ajn> others (Defendants,)*. 

Act No. I of 1877 (Sjpecijio Relief Act), section 42 — Suit for j^ossession before 
expiry of lease-^JDeclaratorgdecree — No alteration in the nature of the suit. 
During tlie subsistence of a tenancy a third party dispossessed the plaintxfE's 
tenants. The plaintifi sued the third party for possession. Meld that the suit 
for immediate possession was not maintainable in consequence of the existence 
of the outstanding lease. Meld that the plaintiff in such a case was entitled to 
a declaration of title and this does not alter the nature of the suit. Siia Ram 
V, Ram Lai (1) followed. 

The facts of this case are as follows : — 

The plain tiff^s tenants -were dispossessed by defendant No. I 
and four others from a house. Thereupon the plaintiff instituted 
this suit for possession of the house. The defendants contended 
that as the house had been let out on a lease for a year which 
lad not expired, the plaintiff was not entitled to immediate 
possession. The Court of first instance (Munsif of East Budann) 
dismissed the suit sustaining the defendants’ plea. On appeal 
(District Judge of Shahjahanpur) the Munsif ’s judgment was 
reversed. The defendant appealed to the High Court. 

Dt. Tej Bahadur Sapru (for whom Munshi Iswar ^ran) for 
the appellants, contended that the plaintiff could not sneoeed in 

* Mrst Appeal No, 103 of 1908 from au order of 0. W, Steel, District Judge 
ef Sbalijaliaupur, dated tlie 9tli of July 19QS. 

V . (1) (1895) I, D. H., 18 Ail, m 
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a suit for possession as he was not entitled to immediate posses- 
sion at the time he brought the suit. The lease had not expired 
at the time when the suit was instituted. He cited Qulza/r Smgh 
V. Kalyan Chand (1), Davis v. Razee Abdool Earned (2), 
Eavnanadan Ghetti v. PulikvMi Servai (3), Sita Earn v. Earn 
Lai (4), Jagannatha Gharry v. Ea/ma Eager (5), 

Mr. Abdool Eaoof, for the respondents, submitted that the 
plaintiff was entitled to maintain the suit. The ruling in 
Gvdzar Singh v. Kalyan Ghand, was not an authority on the 
point. Even if the plaintiff was not entitled to obtain possession, 
he had surely a right to a declaration of title under section 42 
of the Specific Eelief Act to protect his interest. He cited 
Salima Bibi v. Sheikh Muhammad (6), Eamanadan v. PuU- 
hwtti Servai, (3). 

Munshi Iswar Saran, in reply submitted that if a declara- 
tory decree be granted, it would change the nature of the 
suit. 


Kxox and Geibtix, JJ.— The subject-matter in dispute in 
this appeal is a house situated in Budaun. The plaintiff sued 
for possession but in his plaint added a further prayer that any 
other relief to which he might be entitled be granted to him. 
One of the defences and the only one with which we are now 
concerned, was that as the plaintiff’s mother acting for him had 
granted a lease to certain third persons, the plaintiff could not 
sue for immediate possession inasmuch as the lease was a lease 
for one year and this period had not determined at the time 
•when the suit was brought. The Court of first instance sustained 
this plea but in appeal the District Judge held that the pdaintiff 
was entitled to claim immediate possession. He accordingly 
reversed the order of the Munsif and remanded the case for de- 
termination on the merits under section 662 of the former Code 
of Civil Procedure. The defendants who were in actual posses- 
sion have come to this Court and again raise the plea that upon 
the plaintiff’s own showing his suit for immediate possession can 
not succeed sB the ’term of the lease had not expired at the date 
of suit. 


(1) (1893) I. L. B., 15 AIL, 399. 

(2) (1867) 8. W. B., 66. 

(3) (1898) I. L. B., 21 Mad., 288. 


(4) (1896) I. L. B., 18 AH., 440. 
(6) (1904) I. Ii. B., 26 Mad., 288. 
(6) (1898 )I,Ii.E.,18 AU.,13X. 
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The learned vakil for the appellants relied upon 0. I*. Dams 
V. Kazee Ahdool Earned (1), Mamanadan Chetti y. Pullis- 
Jcutti Servai {2y We think that this prayer k so far entitled 
to prevail that tho plaintiff^s suit at the time he brought it, so far 
as it related to immediate possession, was not maintawable in 
consequence of the existence at the time of the outstanding lease 
in favour of Nazir Khan and Amin Khan. It is true that in the 
case of Ramanadan Ohetti v. PulUhutti Servai (2) the ‘Court 
refused to grant a declaration in plain tiff^s favour, buty^^^^yj^s 
in consequence of the special circumstances of Jj/^ipes out 
Court in the case of 8ita Ram Y^R^an Lai ( 8 ) whiicly concdng 
a plea that the plaintiflF was not entitled to possession, so long as 
there was a tenant entitled to possession held further that the 
landlord in such a case had a right to a declaration under section 


>: % % ^ Specific Eelief Act. The learned vakil for the appellants 
* 2 nds that even this relief could not be given inasmuch as it 
alter the nature of the suit. We do not agree with this. 
We allow the appeal so far as to amend the order of the District 
Judge into an order under Order XLI, Eule 23 of the present 
Code of Civil Procedure. Under that Eule we direct the case be 
remanded, that issues Nos. 1 and 2, as fixed in court of first ins- 
tance, be tried in the case now remanded and that the court pro- 
ceed to determine the suit 5 the evidence recorded during the 
Original trial shall, subject to all just exceptions, be evidence in 
the case after remand. If the Court find these issues in the 
plaintiflPs favour he should be granted a declaratory decree under 
section 42 of the Specific Relief Act. The costs of this appeal 
will follow the event. 

Appeal decreed and cause remanded, 

(1) (1337) 8 W. R., 55. (2) (1893) I. D. R., 21 Ma-d., 288. 

(3) (1896) I, L. B., 18 All., 440. 
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Manza Basawar consisted of several thohs, one of wWoh was 
thole Jaroli. Thoh Jaroli had several pattis. The plaintiff, the 
vendor, and the vendee were all co-sharers in tAofe Jaroli, 
hut not in the same patii- The wajih-ul-arz of village as it 
stood in 1288 fasli, contained the following provisionB as to pre- 
emption: — 

DojWOj hoj(i shaffcb het do/r suTCit h(i(ii/itleiBi h%B8edxw 

Ice icL^OLTie hai wa veh'ifi : clwclI Bhcti Bhoiijd hdqi(ji dur 
doem fUr Bhai Bhatija chachazad shwhayan haqiat aur seom 
pUr hissedar patti aur chdharam phir hisseda/r thoh aur 
panchwen phir 'malikan deh ka hoga; aur jo malihan deh se 
koi ua lewe to usko ahhtiar hoga jiske hath ehahey rehu wa bai 
kariP 

In 1306 thok was perfectly partitioned into several 

mahaU, one of which was mahal Harhhial and Dalip)a. By 
this new arrangement the pre-empted property and the property 
of the plaintiff fell in mahal Harhhial and Dalipa and that of 
the vendee in another rfiahal, known as rfiahal Chaudarseu* 
The new system did away with the pattis^ hio new wajib-*ul- 
arz was prepared after the partition. The plaintiff brought 
this suit of pre-emption on the plea that he was a co-sharer 
with the vendor in the same mahal, whereas the vendee 
was a stranger to it. The defence was that the plaintiff 
had no preferential right to pre-empt. Both the lower courts 




* Appeal No, 64 of 1908, under section 10 of the Letters Patent, 
(1) (1899)I,L.B. 22,A11.,1. 
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allowed tliis contention relying on Gohind Ram v. Masih-ul-lah 
Khan (1) and dismissed the plaintifi's suit. On appeal to the 
High Courb, Griffin, J., reversed the decree of the courts below 
holding that the principle enunciated in Dalgmjan Sivgh and 
Kalkoj Singh (2) applied to the pre-ent case. 

The defendant appealed. 

Baba Jogindra Nath Muherji, for the appellant. 

Benocle Behari, for the respondent. 

Stanley, C. J., and Baneeji, J, — ^This appeal arises out of a 
suit for pre-emption. The village in question formerly consisted 
of several thohs, one of which was thok Jaroli. Thok Jaroli 
consisted of several paitis. The property in dispute was situate 
" in Khera of Jaroli. In this thok the plaintiff was 
a co-sharer. The wajib-ul-ar^} of the village gave a right of pre- 
emption to five classes of pre-emptors. With the first two 
classes we are not concerned. The third class consists of share- 
holders in a pattij the fourth, sharers in a thoh^ and the fifth 
share-holders in the village. In the year 1305 Fasli thok Jaroli 
was by perfect partition divided into several maAais one of which 
is mahal Harkhial and Dalipa. By the new arrangement the 
property sought to be pre-empted and the property of the plaintiff 
fell in mahal Harkhial and Dalipa. The defendant appellant is 
not a co-sharer in mahal Harkhial and Dalipa but is the owner 
o£ mahal Chandersen, one of the mahals of the old thohjavolu 
It thus appears that by the new arrangement pattis and thoks 
have been done away with and the old thok Jaroli has been 
divided into several new mahals. Both the lower Courts held 
that in view of the new arrangement the plaintiff* had no 
preferential right of pre-emption over the defendant appellant. 
On appeal the leaimed Judge of this Court, before whom the 
appeal was heard, came to the conclusion tha^j the case was gov- 
erned by the ruling in the case of Dalganjan v. Kcdka Singh (2). 
We are unable lo agree in the view taken by the learned Judge. 
It appears to us that when the paMis and tholes into which the 
village was divided were done away with, the plaintiff could 
only claim pre-emption by virtue of his being a shareholder in 
the village. The defendant vendee is also a share-holder in the 
(1) (iS99) I. L. B., 22 All., n (2) (1907) J, B. 29 All,! 295 
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village and the plaintiff has no preferential right over 
: fendant. If there, had been a new wajil-nl-ar. 

might have been made whfreby pre erence «ce no new 

circnmstances be given to tl;e plaintiff, nit ^ , parties 

\,ajib..l-ar. was prepared, therefore the rights of the 
are governed by the old u^jih-ul-arz and m view 
thattheold and i/iote have been 

to see how the plaintiff has any preferential right of 
over the defendant vendee. For these reasons we allow the 

appeal, set aside theidecree of the learned .Judge of th^ConrW 

rLtore the decree of the lower appellate Court. We give the 
defendant appellant the costs of this appeal. 

T'ULL bench. 

Sefc^e Sir JoU StmUy. KnigM, CUef Mice, ». Mice Banerp and 
Mr, Justice AiTcman, 

‘SHEO KAEAN SINGH (Dnvi.ra>^s). * AIAHAEAJA PAEBHU 

NABAIN SINGH (PwaraiFi'.)* 

T 31 3 r,',i tenant— Boueuimv>ifhon.t a lease— Balnliat-Suxt for rent 

i«Ki» »*•“* i”*» ‘ r®*: 

^ r=s:.sr:'.rr; ^ « .... ». «• - » ■-> 

'“THl.ra, a sait for arroa.s of re«t oa Ihe laoio of a rrgirter- 
.a .-clod bj tie ddoBdon.,. By t . iaSaf-, ^ 

aenaal rent of Be. 4.701 a-as reserved for the landtad md to 
of tie leaee ,.s nto, year. The I"' ' ^ “ 

STn”t:“-rin;otoe»t,bieht.,e defe.rtato Bled they 
admitted that root had teen yaid for tome time, lut they ratted 
tie qaesfira that a mote UMM vithcat a leato dtd oot «n- 
atitole « nttivocl. Tie court Lelow decreed Ihe em,. Iho 

' defendants .appealed to ti.e Hig h Cours. ^ ■ 

riiist A.p?sXNor5^ie03 from a decree o£ ShalirWaHd Alain Assistant 

CoUectoflsrlss of Benares, dated the 30ft Septonllie.r 1005. 
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Babu Lalit Mohan Banerji (for whom Babu St(,rendra Fath 
Sen) for tlieappellariu, contended that a habuli%t was the counter- 
part of a lease aod since* there was no lease in the present case 
there could be no counterpart. A kabuUat showed only a uoila- 
teral intention to be bound by the terms of a co .tract embodied 
in a lease. It was merely the agreement of a tenant to accept 
the tenancy and not the agreement of a landlord to lease the 
land. He relied on NanclLal v. Hanummi Das (1), Kashi Gir 
V. Jogendro Nath Ghose (2), Beni \\ Puran (Z), Sikandar 
Bahadur (4), Turof Sahib \\ Esuf Sahib (5), 

In a suit for rent where an alternaive lelief for compeDsa- 
tion had not been claimed no damages for use could be awarded. 
Eaohhea Singh v. Upendra Chandra Singh (6), A valid trans- 
fer could only be created by a registered instrument— in this 
case a lease— and w’here a document ought to be in writing and 
registered^ oral evidence was not admissible. Somu Qurukhal 
V. Banga m mal (7 }. 

The Hon’ble Pandit Swndar Lai (with whom Manshi Gohul 
Frasad)j for the respondents; sabmilted that the execution of a 
lease was not the only way of creating a tenancy. A tenancy 
w’as created as soon as rent was paid and it was admitted in this 
case that rents had been paid for some time. Where there was 
an obligation; evidenced by a registered document; in return for 
use of land; it ould be enforce h The tenancy was created by 
payment of rent and the document was an evidence of the terms 
of the tena my, 

StahlbV; G.T; Bakerji and Aikmak. JJ.— Inthe suit 
out of which this appeal hi-^ arisen His Highness the Maharaja 
of Benares sued for arreais cf rent; relying on a kahuliat^ dated 
the 7th of December 1899, executed by the defendants and reg- 
istered on the St’i of Dec unber 1899. By the kabuliat the rent 
reserved for the holding was an annual sum ol; Es. 4,701 and the 
term of the lease was nine years. The defendants were let into 
possession of the property on the faith of the kabuUat. No lease 
wa? executed by the plaintiff. In che plaint the plaintiff sets 

(1) (1904) I. L. R., 23 AH, 333. (4) (1905) 2 A. L. L R., 208. 

(2) (1904) L L. R., 27 Ail., 133. (5) (1907) L L. R., 30 iHad., 322. 

(3) (1904) L I*, a., 27 All, 190, m (1899] L Ii* B., 2t Gafe. • m 
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out the terms of the habuUat 

the agreement entered into thereunder the 

^-as due The defendants in their n-ritten statement _did^ n^t 
deny that a tenancy subsisted between them and the plaintiff, ba^ 
they raised various objections to portions of the claim, 
supplementary written statement, however, they pleaded t 
defence, namely that “ a mere kabuliai without 

lease is not sufficient to constitute a contract. Hence . , 

merely on the basis of the laluliat, is improper and not coriect. 

We are not clear as to the meaning of this difference but wm > ^ 

take it from the argument which has been addressed tons that 

alna.»te con.e^d ttat by reason of the fact that a paHa or 
lease was not executed by the pkiutiff, he oauuot recoyei a J 
rent in respect of the use and occupation of his land by tno e 
endants Tho Court bolow hold that th. doEondante exoouted 
hi itot irr fauoor of th. plaiuti^ aud had t .■ogr....a and 

that they camo in yrsoosoion under it and that oontequoul y *. 

*"^00 of the lease nas net necessary in order to e.trae ,b, 
Xotiir to maiutaiu the suit. We think that th. clarnr of the 
plaintiff may he treated as one for compensation for tie n e 
Ld occupation of the land and in view of the fact that the de- 
fendants Ltered into and have continued m occupation of the 
iMd" ith the plaioliiTs consent, they uirdertaking 10 py rent 
therior, they cannot he heard noav to say that they ... 

i. r -kim fnr vent for use and occupation, ihej ceitainiy 
CTnnot*he treated us trespassere and it is admitted ‘'*“1 

Letofore have 

:xt“s:ri:do:ihri::cnmsta,.;s ... 1. disco,,. 

" 3 ground they can resist she plai.tiff's el.rm to recover 

We have tie means of determining that hy reference to the 
■ « which was eveented by the defon aula rn favout of he 

nlaintit. They agreed to pay the rent alarmed. Thrsrentthe 

Court below has allowed, we think rigutly. _ 

TheCh ground of appeal which ha, been prsnsed rn ai^- 

menl heto us is the first, namely that a faSaim! wrthon a 
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patta does not create a v^alid lease of immoveable property. As 
to this we express no opinion inasmuch as we find that under the 
circumstances the plainiifi* U clearly entitled to recover com- 
pensation for use and occupation. 

In view of the fact that the defendants l ave been in occupa- 
tion of the land with the consent oi the plaintiff, and of the fact 
that the rent was fixed by the habuliat which has been given in 
evidence, we think there is no force in the fiisfe ground of 
appeal. The learned vakil for the appellants has abandoned the 
the second, third and fourth grounds of appeal. ^Ye therefore 
dismiss the appeal but we think that having regard to the fact 
that the plaintiff has neglected to take the precaution of execut- 
ing, in favour of his lessees, a proper lea e, he is not entitled to 
any consideration in the matter of costs. We therefure allow 
no costs to either party. 

We express no opinion as to the correctness of the rulings 
which ware relied upon by the learned vakil for the appellants, 
natnely in the case^ of Nancl Lai v. Hanuman Das (1), Kashir 
Gir V. Jogmdvo Nath Ghose (2j, B 2 ni v. Furan Dass (3), and 
Tu 7 -of Sahib v. Es%f S' tliih (4). 

* Appeal dismissed^ 
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Before Mr, Justice Sir George Knox and Mr, Justice Griffin. 

OHHAEIAUBI KHAK (PnAiimFF) PIK BAKHSH KHAN axd axothee, 

(Defexdaxts),* 

J.ci {Jjocal) Vo. 1001 {Land Revenue Act;, sections 30p21O, 211 — Act 

{Local) No. II O/1901 (Agra Tenancy Act), section 159— of Civil 
JProcedure {Act XIV ojri882). section 2WA — Apyeal— Jurisdiction, 

Two decrees were obtained in the Eevenue Court, one was for costs resulting 
in proceedings under section 30 of the Land Eevenue Act, and the other was 
passed under section 150 of the Agra Tenancy Act. The decrees were consolidated 
and one sale was held on account of both of them. The judgment-debtor applied 
to the Assistant Collector, offering to pay in the sum decreed under section 310A 
of the Code of Civil Procedure, 1832. The application was rejected by the Assis** 
tant Collector, and the auction-pur chaser obtained formal possession over the 

First Appeal No. 110 of 1907 from an order of Srish Chandra Bose^ District 
Judge of Ghazipur, dated the oth of September 1907, 

(1) (1904) I. L. R., 23 All, 393. (3) {1994) I. L. B., 27 AJl., 190. 

(2) (1904) I. L. 27 AH., 133. (4) (1997) I. L* E., 30 Mad., 322. 
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Iioiise sold. On appeal by tlie judgment-debtor tlie Collector set aside the order 
of the Assistant OoUeotor and extended the time for payment. The money was 
paid in and the sale set aside. The Board of Revenue rejected the application 
for revision made by the auction-purchaser, who thereupon brought a suit for 
confirmation of the sale in the Civil Court. 

JSeld, that whether the sale was held under Act No. Ill of 1901 in which case 
appeals from orders passed in execution would lie to the Collector, Commis- 
sioner and the Board of Revenue under sections 2l0 and 211, or the order 
passed on the application under section 3lOA was one passed under Act No. II 
of 1901, the Civil Courts had no jurisdiction to entertain any question relating 
to it. Whether or not an appeal lay to the Collector from the orders of the Assis- 
tant Collector, the Board undoubtedly had the power of revision. 

The facts of this case are fully set out in the judgment of 
their lordships. 

Babu Sital Prasad Ghosh, for the appellant. 

Munshi Govind Prasad, for the respondents. 

Knox and Griffin^ JJ. — ^This appeal has been brought by 
Chbakaiiri Khan who purchased at a sale in execution of two 
Bevenue Court decrees the house of the judgment-debtor defen-, 
dant« One decree was for costs resulting in proceedings under 
section 39 of Act No. Ill of 1901. The other was a decree passed 
under Act II of 1901; section 159. Apparently the two decrees 
were consolidated and one sale held on account of both decrees 
so consolidated. 

The judgment-debtor applied to theAssis'ant Collector offer- 
ing to pay in the sum decreed in accordance with the provisions 
of section 3 lOiL of the Code of Civil Procedure as made appli- 
cable to Rent Courts. The Assistant Collector of the second 
class rejected his application and there is no doubt that he did so 
wrongly. Ohhakauri Khan then got a sale certificate in his 
favour and obtained formal possession over the house on the 5th 


November 1905. 

The judgment- debtor appealel to the Collector who set aside 
the order of the Court below and granted the judgment-debtor 
ten days further within which to pay the decree money together 
with the penalty. The money w^s paid in within ten days, 
and the sale set aside. The present appellant then applied to the 
Board of Revenue for revision of the Collector’s order and his 
application was dismissed. He then instituted the suit out of 
which this appeal ha? arisen. I u it he asks that the cleeiiiiOT 
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of the ColleGtor and thab of the Board of Revenue above mentioned 
be set aside as heing ultra vires and contrary to law and that a 
declaration may be given in his favour for maintenanee of posses- 
sion over the house purchased. The Court of first instance held 
that section 310x1 applied fo the case, that the Assistant Collec- 
tor had jurisdiction to en'ertairi the application and although he 
decided it wrongly and in such a way as to result in a substantial 
injustice to the judgment-debtor no appeal lay from that order. 
He took the view that the orders of the Collector and the Board 
of Revenue were ultra vires, that the sale having been confirmed 
by the Assistant Collector, and his order being final, Chhak- 
auri Khan was entitled to possession. The lower appellate Court 
took the view that the order of the Assistant Collector under 
section SlOA was appealable and setting aside the decree of the 
Miinsif remanded the case under section 5G2 for trial ou the 
merits. 

In appeal 1 efore us it h contended that section SlOxA of the 
Code of Civil Procedure does not apply to the sale inasmuch as 
it was held in joint execution of two decrees, one passed under 
Act Ko. II of 1901 and the other under Act Ko. Ill of 1901. 

The learned vakil for the appellant allowed that the section 
might apply in execut'on of a decree piassed under Act No. II of 
1901, but this leing a sale in joint execution of two decrees,’^ 
one under Act No. II of 1901 and the other under Act No. Ill 
of 1901 it € 0 !iid not be said under which of the two Acts the sale 
was held. 

We do not think we need enter into the question under which 
of the two Acts the sale was held. If it were held under Act No. 
Ill of 1901 the appeals from orders passed in execudon would 
lie to the Collector, Commissioner and the Board of Revenue 
(fiicfc sections *210, 211 of Act No. Ill of 1901), and the orders 
parsed by [he Collector and the Board of Revenue would be 
clearly within their jurisdiction. If, on the other hand, the 
order pa-sed on the application under section 3 10 A was an 
order passed under Act No. II of iOOl it appears to us that the 
Civil Court would have no jurisdiction to entertain any qiiestion 
relating to it. Whether or not an appeal lay to the Collector 
from the order passed by the Assistant Collector, the Board 
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undoubtedly had the power of revision. The appellant did apply 
to the Board and got from tlio Board of Revenue the order of 
whioh he complains. Yf it’i tf'at order the Civil Court is forbidden 
to inte. fere under section 1G7 of Act No. II of 1901. 

This is certainly a matter in winch t'le Board of Revenue could 
take cognizance of the disputes between the parties and no Court 
other than the Court of Revenue could take cognizance. The 
appeal fails and is dismissed with costs, 

Ap;peal dismissed. 


Before Sir John Stanley t Knight^ Chief Justice and Mr. Justice 
Karamat Susaht, 

HAEI SINGH A2irD others (PEinsrciEPs) ». SHER STNGH and another 
(Defendants.)* 

Code ofCiml Brocedure (Act No. XIV of 1882J, section Zll—when ajppUca^ 
hie — Bur chase made hy a menib^,r of joint JELindu family-— Blea that 
purchase was mide on hehalf of family. 

When property is purchased at a Court sale in the name oi one of the mem- 
bers of a Hindu family which is alleged to he a joint family and it; is alleged that 
the purchase was made on behalf of the family^ held that section 317 of the Code 
of Civil Procedure. 1882, has no application to such a case. The object of section 
317 is to check henami purchases. ' 

The facts of this case are fully set out in the judgment of 
their lorclsbips. 

The Hon’ble Pandit Sundeo- Lai and Pandit Lai Nehru 
for appellants. 

Dr. Tej Bahadur SaprUj MunAi Gokul Prasad and Babu 
Surendra Nath Sen for respondents. 

Stanley, C.J., and Karamat Husain, J.— The suit out of 
which this appeal has arisen was brought by the plaintiffs appellan ts 
for possession of a house. The plaintiffs impleaded in the suit two 
brothers namely Sher Siugh and Partab Singh, claiming title to 
the house under a sale-deed executed on the 28th of April 1896, 
by Sher Singh alone purporting to act on behalf of himself and 
Partab Singh. Partab Singh filed a defence to the effect that he 
alone was the owner of the house under a purchase made by him 
and that he did not authorise his brother Sher Singh to execute the 
sale-deed iu favour of the plaintiffs on his behalf. The suit was 

* Second Appeal No. 1438 of 19o7 from a decree of W. E. Kirton, Additional 
Judge ‘"of Moradabad, dated tbe 18th of July 1907 confirming a decree of Mat;i 
Frmd, Subordinate Judge of Moradabad, dated the 21st of November 1899, * 
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dfemissed in the Court of first instance, whereupon an appeal was 
filed but during the pendency of the appeal Partab Singh died 
childless, leaving a widow, namely the defendant respondent 
Mnsammat Misri. Musammat Misri was not brought upon the 
record within the period of six months allowed by law for that 
purpose and after the expiration of this period she applied to th e 
learned Additional Judge, before whom the appeal was pending 
Jor an order declaring that the appeal had abated. This applica- 
tion was made on the 15th of August 1901. The answer to her 
application was that Sher Singh and Partab Singh formed a 
joint family and there was no necessity, in view of this fact, to 
bring Musammat Misri on the record, inasmuch as any interest 
which Partab Singh had, survived to his brother Sher Singh. 
Upon this application an order was passed on the 30th of Sep- 
tember 1901, the particulars of wlijchit is unnecessary at length 
to state. Suffice it to the Court remanded the case to the 
Court of first instance with directions to that Court to take fresh 
evidence under sections 569 and 570 of the Code of Civil Pro- 
cedure, Act XIV of 18S2. Before this order was complied 
with the plaintiffs and Sher Singh agreed to refer their disputes 
to arbitration and these disputes were accordingly so referred and 
an award has been passed. Musammat Misri, the widow of 
Partab Singh was no party to this reference and is therefore 
clearly not bound by it. An award was made according to 
which the plaintiffs’ claim for recovery of the house in dispute 
was allowed. Musammat Misri then came forward and applied 
that the award should be declared not to be binding upon her 
and tlmt the suit should be disposed of. The award was then 
set aside on the 14th of December 1905. The case then came 
up for bearing on the 6th of February 1905, when Sher Singh 
•without consulting Musammat Misri, refased to put in any 
“ evidence and nltimately the appeal was dismissed for want of 
prosecution. Tnen on appeal to the High Coiiit the appeal was 
restored and directed to be heard on its merits and accordingly 
came before the learned Additional Judge from whose decision 
this appeal has been preferred. 

Upon the important question in the ease as to whether the 
house in dispute was owned by Partab Singh alone or by him and 
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judgment h 7 • • ^ in execution of a judgment- 

Kow under section 317, Civ'd Procedure Code, it was not open 

to Partab Singh’s own father to question 

any one else ever do so, and I think it is useless for the present 

plaintiffs, therefore, to try and argue that the T 

really joint family property.” In this the learned Additional 
Tudge was clearly in error. Section 317 of the Code has no 
LLtion to a case of the kind. The object of that section was 

to dieckbenami purchases. In this case the purchase was made 

by one member of a Hindu family which is alleged to have been 

a joint family, and the question which the Court ought to have 
decided was whether or not that purchase was made by Partab 

Sin.h as member of a joint Hindu family for himself or or him- 
self°and Sher Singh, the other member of the family. We can- 
not therefore decide this appeal without referring an issue to the 
lower appellate Court for determination and that issue is 
whether the house in dispute was purchased by Partab Singh for 
himself alone or for himself and for Sher Singh as members of 
a joint Hindu fannly. Hit was purchased by him for himself 
and Ins brother, and the property was therefore joint family pro- 
perty, Mnsammat Misri was not a necessary party to the smt. 

WeVherefore refer this issue to the lower appellate Court under 
order 41 rule 25 of Act No. Y of 190S and we direct the Court 

to take Buch relevant evideuce as the parties may adduce. On 

returuofits finding we allow the parties the usual ten days for 
filing objection Came remanded. 
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Before Mr, Justice Sir George Knox and Mr, Justice Griffin, 

GOBI NATH SINGH (decbee-holdee) v, HAEDEO SINGH ane othess 

( JUDGMEIfT-DBBTOES).* 

Act Mo. JXo/lSOS, [Limitation Act), section2:i — Appro^ridion hg creiiior of 
payment towardg interest — Interest not paid as such’-^Moneg paid found 
hg Court to he paid as interests 

Under the terms of a mortgage bond executed in 1884 any payments made 
thereunder was to be applied first in payment of interest and next in payment of 
principal. The debtor paid several sums from time to time from 1887 to 1899. 
A suit for Sale was instituted in 1902 and decreed. The mortgaged property 
being insufficient to discharge the mortgage an application was filed by the 
decree-holder for a decree under section 90 of the Transfer of Property Act. 
Meld that having regard to the terms of the bond and the finding of the court 
that payments were appropriated on account of interest, it might be rightly 
inferred that payments were made on account of interest as such and that the 
application for a decree under section 90, Act No, IV of 1882 was not barred by 
limitation. Manmani mal v, Bamhalai (1), Marrunji v, Mugniram (2), and 
Surju Prasad v. Khwahish Ali (3) distinguished. 

The facts of this case are that on August 28, 1902, Gopinath 
Singh, the appellant, instituted against the respondents a suit 
for sale on foot of a mortgage executed by the father of the 
defendants on March 21, 1884. The deed provided that any 
payment made under it was first to be applied to the payment 
of compound interest, next to payment of simple interest, and 
lastly to the payment of principal. Payments were made from 
time to time and except one payment in the year 1887 no pay- 
ment was marked as being made on account of interest. The 
mortgagee, however, claimed to have appropriated them towards 
payment of interest. The mortgagee obtained a decree for sale 
and sold the mortgaged premises. The sale proceeds being 
insufficient to satisfy his claim he applied for a decree under section 
90 of Act No. IV, 1882. The defendants objected to the appli- 
cation on the ground that the plaintiff^s suit not having been ins- 
tituted within SIX years from the execution of the deed was time 
barred. The Subordinate Judge of Meerut disallowed the appli- 
cation holding that the payments were not made towards interest 
and appropriation of payment by creditor could not give fresh 

* First Appeal No. 51 of 1908 from a decree of H. David, Suhordluate Ju<lge 
of Meerut, dated the 1st J une 1907. 

(1) am) I. L. B., 3 Bom., 198. (2) (1880) I. Ii. B., 6 Bottu, 108 

■ (3) (1882}I.Ii.B,.4 A]]., 512. 
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starting point for ami cation under section 20 of the Indian 
Limitation Act. The decree-holder appealed to the High 
Court. 

Dr. Tej Bahadur 8o.pTVijioi the appellant; contended that a 
creditor had, in the absence of any direction of the debtor to the 
contrary, a discretion to appropriate any payment towards in- 
terest under section 60 of the Contract Act. Such appropriation 
was sufficient for the purposes of section 20 of Act IX of 1908, 
to save limitation. Section 20 of Act IX of 1908 was not incon- 
sistent with section 60 of Act IX of 1872, that both the sections 
read together established the proposition that an appropriation by 
a creditor of any payment towards interest could save time. He 
relied on Nirpat v, Shadi (1). 

The Hon’ble Pandit Sundar Lai, for the respondent, sub- 
mitted that an indication of the will of the debtor that the pay- 
ment was made towards interest was essential. for the purposes 
of the Limitation Act to extend time. The Contract Act provid- 
ed for the exercise of discretion by both the payer and the 
payee as to appropriation of payments, but the Limitation Act 
section 20, confined itself strictly to the discretion of the payer. 
To extend time under section 20 of the Limitation Act it was 
necessary that the debtor should intimate that he was making the 
payment toward interest as such. He cited Lamodar Ramchander 
Bapat V. Bai JanJcibai (2), Eanmanimal Motichand v. 
Bambabai (3), Narrunji Bhimji and others v. Mvigniram 
Ckandaji (4), Surju Prasad Singh v. EhwaMsh Ali (5), 
Subraya Kamati v. Pahaya bin Narayan (6). 

Dr. Tej Bahadur Sapru, in reply. For the purposes of section 
20 of the Limitation Act intimation of intension on the part of the 
debtor as to the payment of interest as such was not necessary. 
He relied on a passage at page 748 of Mittra’s Law of Limitation 
and Prescription. He further submitted that the Contract Act 
was an earlier Act, while the Limitation Act was a later one. If 
the Legislature had meant anj'thing to contradict the earlier Act 
there would have • been an express provision as to that in the 
later. 


(1) Weekly Is^otes, ISSl, p, 19 , 
p) (1903) 5 Bom,, L. Bv, 350. 
(8J (1679) I, Jj; E,, 3 Bom,, 19S 


(4) (1880) I. L. E., 6 Bom., 103. 

(5) {i882) I.L.B.,4AlI.,512. 
‘{6} (1902) 4 Bom., L. B., 231. 
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Ekox and Geiffijs"^ JJ. — This first appeal arises oul of an 
application made by one Chaudhari Gopinath, decree-holder. 
The application is under section 90 of the Transfer of Property 
Act asking for a decree under that section and for sale of certain 
property of Balip Singh and others^ judgment- debtors. 

Among other objections raised by the judgment-debtors was 
an objection to the effect that the claim to this decree was barred 
inasmuch as the suit was filed when more than six years had 
expired after the execution of the bond. The bond was 
dated 21st of March 1884^ the suit brought upon it was instituted 
on the 28th of August 1902. Several payments had been made 
from time to time, but the judgment-debtors objected that these 
payments were not payments made towards interest as such,^^ 
The Subordinate Judge who tried the suit held that these pay- 
ments should be considered payments appropriated by the judg- 
ment-creditor towards interest due under the bond. The lower 
Court in considering the application for execution was of opinion 
that (1) mere appropriation by the creditor of any amount paid 
towards interest, or (2) any direction of a Court that sums paid be 
appropriated under the provisions of the Contract Act, sections 
59, 60 and 61, towards interest could not be interpreted as 
payments made-by the debtor towards interest as such'^^ and 
(3) that the suit brought by Chaudhri Gopinath having been filed 
when more than six years had expired from the execution of the 
bond, held that the present application for a decree under section 
90 of the Transfer of Property Act could not be granted and 
dismissed the decree-holder’s application. The decree-holder 
comes here in appeal and contends that under the circumstances 
of the case the payments made by the judgment-debtor must be 
held to be payments coming within section 20 of the Limitation 
Act, namely, payments of interest on debt paid as such ” before 
the expiration of the prescribed period by the person liable to 
pay the debt. 

The bond in suit was, as already stated, executed on the 
2Ut March 1884, and there has been a series of payments made 
under it nearly every year from the year 18S7 up to the year 
1899. "With the exception of the very first payment, namely, 
that on the 26th • March 1887,* .not one of these payments is 
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marked as being made on account of interest. The payment of 
18S7 is set out as a payment of Es. 600 on account of interest. 

We find on looking into the bond that there is an express 
proviaon in it that any payment made under it was first to be 
applied to the payment of compound interest, next to the payment 
of simple interest; and lastly to the payment of principal. 

In view of this we hold that at the time the parties entered 
into the bond they did so under circumstances which implied 
that payment was to be applied to the discharge, first of the 
particular debt of interest and afterwards to the discharge of 
the debt of principal. 

Next there is the circumstance that the first payment made 
under the bond was distinctly ear-marked as a payment towards 
interest, so far coinciding with what we have just held to be the 
intention of the parties when they entered into the bond. 

Then it is not entirely without significance that all the subse- 
quent payments made and endorsed upon the bond without any 
difference from the first payment with the solitary exception that 
the words on account of interest are wanting. From these 
circumstances we may safely assume, we think, that the parties 
intended and understood that the payments were to be and had 
been made by the debtor as payments on account of interest and 
that they should have been appropriated by the creditor as pay- 
ments on account of interest. We also find that in the original 
suit the Court considered that the payments were on account of 
interest. 

The learned advocate for the judgment-debtors contended 
that as there was no direction by the judgment-debtors as to how 
the money was to be appropriated, and as no appropriation was 
nmde then and there in the case of any of the payments with the 
exception of that made on the SGth March 1857, none of these 
payments could rightly be held to ba payments of interest on 
debt paid as such and none would save limitation from running. 
In support of his contention he referred us to the case of Han- 
mardmal Moti Chmid v. Rambahai (1), Harrunji JBhimji v. 
Mugnirum Ghqndaji (2), Smju Prasad Singh v. Khwahish 
Mi (S) 

(1) [1879] I| L. B., 3 Bom., 19S. (2) [1830] I. L. B*, 6 Bom*, 103. . 

" (3) [1082] 2. L. B., I All., 512* 
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Iul the first of these cases the judgment of the learned Judges 
of the Bombay High Court starts with the words It is clear, 
on the plaintiffs own statement, that there has been no payment 
of interest as sneh/^ 

The second case was one of an undefended suit brought upon 
a running acconut between plaintiffs who were merchants of 
Bombay and the defendant who was a trader. There was 
nothing in the case to show that there had been any payments on 
the parts of the defendant as interest. In the third case the 
learned Judges who decided that case say that there was nothing 
to show that payments were made towards interest as such. In 
this respect they are all distinct from the present case. 

In the course of the argument we were referred to the case 
of Damodar Ramchander Raped v. Bai Jankibai (1), Mr. 
Justice Tyabji who decided the case held that the question 
whether sums paid by the judgment-debtor were or were not paid 
as interest on a debt was a question of fact. He accordingly 
examined the evidence and found that whether^he looked into 
the nature of the payment itself or the nature of the endorse- 
ment, he felt great difficulty in coming to the conclusion that the 
payments made were payments of interest as such. Ve agree 
with the learned J udge that the question is a question of fact in 
each case and in the present case as we have already pointed out 
we come to the conclusion from {a) the very particular words set 
out in the bond between the parties, (6) ’the terms [in which the 
first payment was recorded on the bond, (c) the record of subse- 
quent payments on the bond, that there is evidence from which 
it mn be rightly inferred that ia the present case the payments 
made by the judgment-debtors were intended to be and were 
payments of interest as such. 

We think that the learned Subordinate Judge was wrong in 
holding that the application before him was barred by limitation 
inasmuch as the payments made bring the case down to the year 
1899, and well within the period of limitation. We allow the 
appeal, set aside the decree of the Court below and in accordance 
, with Order 41, Rule 23; direct the case to go back to the lower 
court with directions to re- admit it in its original numiber in. the 
(1) [1903] Ii. B., m] 


1909 


Ni.*m 

SlNOH 

Vf 

BC4BDK0 


1909 


Gopi Na.t» 
■SlSTGS 

BJlBBSO 

Siia^a.- 


1909 

Jfmmrif 30. 


29a 


the indiau law bepoets, 


[VOL. XXXI^ 
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Before Mr. Justice Griffin. 

EIIPEBOR «. 7AMNA. _ 

Benal Co,e CAct XLV of 1860J. ' 

mere Jr^owM an 

IZTZ Tao^Sg sttwotld"lV conduct was 

llting in that prudence and oiroumspeotion wMch every hnman bei^ is 
supposed to eicercise. and as by ber rasb and tbougbtless ^t ^ “ 

sbewasguiltyof an ofience under section 30U.. 

V. Masaeca (1) distinguished. Q.-F. v. BhaUan (2), followed. 

The facts of this case are as follows : ^ , t i 

The accused was a poor relative of one Lai Singh a,n ive 
near his bouse. On the 25th March 1908 . Lai Singh’s house, 
hold became ill after taking food, and four of them died on the 
next day. The accused was suspected of having administered 
poison and made a confession that she had received a powder 
from an enemy of Lai Singh who had told her that if she ad- 
ministered it to Lai Singh she would become rich and Lai Singh 
iffould become poor. She mixed that powder with Lai Singh s 
food. She retracted this confession, bub the court belo ^ believed 
it and convicted her under section 304A, Indian Penal Caie, 
and sentenced her to two years’ rigorous imprisonment. The 

prisoner appealed to the High Court. 

Babu Scityat, Chandra Mukerji, for the appellant, contended 
that on the findings of fact arrived at by the learned Sessions 
Judge there was no case against the accused either under section 
304 or 304A. The accused did not know the nature of the sub- 
stance which she m ixed up with the flour. That being so there 

.Criminal Appeal No. 1082 of 1908 from au order of H, J. Bell, Sessions 

Judge of AHgarlij dated the iTtli SeptemToer 1908. 

( 1 ) (1902) 4 Bom,, I*. B.J d‘25, (2) (1887) P. B., 60. 
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was no iutention to cause death or hurt and there was no rash or 
negligent act. He relied on Emperor v. Nagawd (1). 

The Assistant Government Advocate (Mr. F. K. Porter) 
for the Crown, submitted tlat the Bombay case was no doubt in 
favour of the appellants’ contention^ but the Punjab Chief Court 
has consistently maintained the contrary view. He cited Q.-jB. 
V. Musammat Bhakhan (2), v. Khema Q,~E. v. 

Musammat Sultan (4). He asked the Court to accept the 
Punjab view* 

Geiffin, J.— Musammat Jamna has been convicted of an 
ojffence under section 304A of the Indian Penal Code and has 
been sentenced to two years’ rigorous imprisonment. She 
appeals against her conviction. The learned vakil^ who appears 
for her, has taken me through all the material evidence in the 
case. His contention is that the evidence on which the convic- 
tion mainly rests and the confession of the accused are not 
sufficient to warrant the conviction. The case has been tried by 
the learned Sessions Judge of Aligarh with extreme thoroughness 
and care. His judgment contains an accurate summary of all 
the evidence in the case, and in it every aspect of the case has 
been fully considered. On the 25th of March last some food 
was prepared at the house of one Lai Singh Brahman of village 
Mahugua. A number of people of Lai Singh’s household par- 
took of the food on that and the following day with the result 
that four persons died and several others became seriously ill. 
The report of the chemical examiner shows that arsenic was 
detected in the viscera sent for examination and also in a portion 
of the food. It is clear then that poison was administered in 
the food prepared in Lai Singh’s house on the 25th March last. 
It is clear that the poison must have been introduced into the 
food by some one w’ho had access to the place where the food was 
prepared. The learned Sessions Judge has shown, in my opinion, 
correctly that no one in the immediate household of Ld Singh 
can be suspected of any concern in this poisoning. The accused’s 
i 0 wn conduct in the course of the investigation directed suspicion 
towards her. On the 4th April she made a confession before 

(1) (190'4) 4 Rom., li. R., 425* (3) (1839) P. B., B. 

(2J (1887) P. R., 60. (4) (1834) P. R., 35* 
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the Magistrate in which she admitted that one Badri Prashad^ 
whOj to .her knowledge, was an enemy of Lai Singh, had given 
her some white powder telling her to mix it in Lai Singh’s food. 
She said that Badri Prashad told her that if she gave Lai Singh 
this stuff she would become wealthy and Lai Singh would become 
poor, and that : Badri Prashad also added that if any harm did 
result, she ought not to mention it to any one. She took the white 
powder and taking advantage of the temporary absence of 
Musammat Kundania, who was cooking the food, she mixed the 
powder with the flour. This confession she afterwards retracted 
but it was corroborated in material particulars by the evidence 
of the accused’s two daughters, both young girls, whose evidence 
has impressed the learned Sessions Judge very favourably. I 
agree with the court below that it is proved that Musammat 
Jamna did mix the powder with the flour. It is, however, 
not proved that she knew that the powder was arsenic or any 
other deleterous substance. The Court below has found her 
guilty of an oflTence under section 304A of the Indian Penal 
Cede. It is contended on behalf of the appellant that even on 
the facts found Musammat Jamna has committed no oflTence 
punishable by law. I am referred to a decision — Emperor v. 
EaQXwa (1) in which the facts were that the accused adminis- 
tered arsenic to the deceased, her lover, in sweetmeat halls given 
to him to eat in the belief that it was a charm which would 
revive love for her, but she did not know that the substance was 
a deadly poison. In this case it was held that as the evidence 
did not establish the necessary guilty mind, the accused must be 
acquitted. The question whether the act of the accused in that 
case did not come under section 304A was not considered. 
There is a ease much more iu point, Q,-E. v. Musammat JBha- 
khan (2), in which the facts were that the accused having an 
intrigue with a paramour, received poison from her paramour to 
administer to her husband as a charm, and administered it with 
the result that death ensued; that the death of the husband was 
caused by the substance administered to him, the substance being 
arsenic ; but that the accused did not know the substance given 
to her to be noxious till she tad seen its effect.’' It was held in 
( 1 ) ( 1902 ) I*, 4 Bom., 425^ (2) (1887) P, B,, Cr. Judgment, 60 , 
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that case that the ofience committed by the accused -was that 
punishable under section 304A o£ the Penal Code, her act not' 
amounting to culpable homicide but being a rash act and having 
caused the death of her husband. It was further held in that 
case that “ where the accused knew that the substance came from 
her paramour and was to operate on her husband as a charm it 
became her duty to ascertain that it was innocuous before she 
administered it to her husband and culpability was imputable for 
the absence of that caution and circumspection which ought to have 
been exercised in ordinary prudence under the circumstances 
stated.” In my opinion the law has been correctly stated in the 
decision above quoted. Applying the law to the facts of the 
present case, the accused has in my opinion been properly con- 
victed of an offence under section 304 A of the Indian Penal 
Code. She took the powder on her own admission from an 
acknowledged enemy of Lai Singh. She took no precauUon 
whatever to ascertain whether it was noxious or not. Her 
conduct was wanting in that prudence or circumspection which 
everv human being is supposed to exercise. By her rash and 
thoughtless act she has made herself responsible for the death ot 
four persons. I dismiss her appeal _ 

^ Appeal dismwsei. 
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Before Mr. Justice Griffin. 

EMFEROB c. FAITHA HjAL 

AH No XrXo/lS96 CNnetteAetJ. action 21 -^ Sale-Not for profit. 
i XWa no license under tlio Excise Act. obtained some metKylated 
• •tsfiom a stop for the secretary of theJhansi Club, sent it from there to 
T'lfbnt mad! no profit on the transaction: Seli that the transaction 
within the meaningof ^tion 21 of the Excise Act 

^^irmaterial facts of the case appear from ihejudgment of 

Dillon (with whom Baba Silal _.Prasi<^ Qhosh) for 
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The Assistant Gosrernment Advocate (Mr. If. K Porter), for 
tbe Crown. 

Gbiffi^Tj J. — ^This IS an application for revision of an order 
of the Cantonroent Magistrate of Jhansi convicting the applicant 
Panna Lai on two charges under the Excise Act, one under sec- 
tion 21 and the other under section 51. 

The facts which form the basis of the first charge are that 
Panna Lai who holds no license under the Excise Act, had 
received an order from the secretaryof the Jhansi Club, for some 
methylated spirits. Panna Lai obtained the methylated spirits 
from another shop and sent it from there on to the club, without 
making any profit in the transaction. Under the particular cir- 
cumstances of the case it is difficult to call this transaction a sale. 

I therefore set aside the conviction and sentence under the first 
charge. 

The second charge against the applicant, which was amply 
proved, w^as that he had purchased at a court sale a quantity of 
wines and spirits knowing that he had no license for possession 
or sale of such liquor. I am unable to interfere with the order 
on the second charge. 

I allow the application to the extent above indicated and set 
aside the conviction and sentence under section 21 of the Excise 
Act. The fine of Es. 30, if realized, will be refunded. The ap- 
plication is otherwise dismissed. 

Order modified, 

MISOELLA.NEOUS CIVIL. 


before Mr, Justice Aihmn, 

l2f TEE MITTEE OF SHEIKH MAQBUL AHIklAD {applicant.) * 
ActWo»T'IIoflS70 (Couri-'fees Actjt Schedule 1, section 5, articles 4, 5^ 
Cmrt-fee-^AppUcation for review affecting only portion of decree. 

Meld that the proper fee leviable on an application for review of judgment 
when it refers only to a portion of the decree is the fee leviable on the plaint or 
memorandum of appeal, in which the judgment, review of which is asked for, is 
'gosB^—Jraceeiings, Ja a 16, 1872 (1), In re Mamhar Tamheher not 
followed, Sohim Ckmnira v. TTzir Ali (3), and Imdad Masan v, TBadri Prasad 
(4), followed, 

* Stamp Beference in review of J udgment filed in first appeal No. 291 of 1901, 

I 1) (1872) 7. Mad., H. C. R., app. 1, (3) (1898) 3 0. W. N., 292. 

(2 1 {187S5 1 L. E., 4, Bom , 2G. (4) WeeMy Notes, 1898, 212. ^ 
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This was a reference made by the Taxing officer to the 
Taxing Judge under section 5 of the Court Fees Act. 

The plaintiff’s suit was for possession of a 12 biswas zamin- 
dari share and demolition of buildings and mesne profits. The 
defendants pleaded that the plaintiff was only entitled to 11 
bis Vi as 17 biswansi 2 kachwansi and not to 12 biswas. 

The plaintiff was really entitled to 11 biswas 7 biswansi 
2 kach\Yansi, and the 17 biswansi mentioned was a clerical 
error. A decree was passed in favour of the plaintiff for 
11 biswas 17 biswansi 2 kachwansi and also for damages. 
There was an appeal to the High Court against the decree 
as regards damages and other matters not material to 
the present report. The present application for Eeview of 
judgment as regards the mistake of 10 biswansi was presented to 
the Court and court fee was paid with reference to the valua- 
tion of the 10 biswansi share regarding which correction was 
prayed for. On the application being presented to the office for 
stamp report the Stamp Reporter made the following repoit : — 
# “ This is an application for review of judgment in F, A, No. 291 of 1901, 

decided on the lOth of December 1903, as regards 10 biswansi share out of 12 
biswas share in manza Tiiokpnr, which is one of the villages claimed in that 
suit. The applicant has paid court fees on five times the Government Eevem^ 
of that share. I beg to submit that under article 4, schedule 1 of Act VTI of 
1870, the proper fee leviable on this application for review is the fee that was 
leviable on the memorandum of appeal, namely Bs. 1,015 (please see W. N., 1898, 
p. 212 and 3 0, W, N., 292), Rs. 21-12-0 having been paid, there is therefore a 
deficiency of Rs. 993-4-0 to be made good by the applicant,” 
f The followicg objection was preferred to the office report by 

Maulvi Ohulam Mujtaba who appeared for the applicant; — 

I am afraid I cannot accept the correctness of the office report and it is 
necessary to state shortly the facts of the case. 

The suit out of which the appeal arose was brought for the following 
reliefs 

(a) Possession of the zamindari property and land occupied by factor!^* 
valued at Bs, 26,545-0-9. 

(5 ) Bs. 44,565-14-7 on account of damages for the demolition of certain 
buildings. 

(c) Ks, 212-6-2 the amount of the Government Revenue paid by the 

plaintifi. ■ - 

(d) Mesne profits valued at Es. 3,675, 

The principal defendant was Sheikh Ali Ahmad, who held the property 
claimed in relief (a) under a lease execu W by Musammat Chunni Kuar, and the 
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grouaathataefenaantHo E ana also upon the grouna that he 

in his name paragraph 18 P , , , tjjfo,!. it wiH thus appear 

.as relateatoanawasincoU^mn ^^e^^^ 

that the suit emhracea aistm^euhiec^^^^ the 

appHoantfor Eeview of ^ ^,rtion of the factory (paragraph 33 of 

property in f ^ • Jai share in mausa Tilokpur (paragraph 37) 

written statement) f ^ ie consequently pleaaea that the 

one of the villages elaimeaxn the suit. 

- suit was haa for misiomder of oau ^ ^ j^ctory and a share in Tilokpur. 

interest in the suit was irm _ otarein Tilokpur was practically ad- ■ 

The plea of the applicant as regards the share m 

mittedby theplaintiS, „™rt of first instance in respect of (aj except 

The suit was decreed by the J dismissed 

as to a share in Tilchpur an () tneane nrofits was reserved for the exe- 

^toother reliefs and the SI against all the defen- 

ontion department. Behefs r»J , ,,, ..l^ed at Es. 33.874-0-9. 

dants, an appeal was ^ ^ the 

SrirkrcSrrcia^-^ 

SmlfpSSLtpm^heTdbySheikhAhAh^ 

which the applicant h^nottogto^^ ^ liniited to a 10 hiswansi share in 

The present application te ^ 

'“tL Taxing officer referred tbe case to the Taxing Judge 

and his report was as ^,„p,,ty situate in several 

•■ In this case the plamtiff ^ ^ , certain other reliefs which do 

■^13^, inolnding Tilokpur. amdo^^an^e.^^^^ instance Ranted the 

not °“a«rn the to'^ossession and damages. On appeal the High Court 

plamtiS sclaim possession, but dismissed his suit as, regards 
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Hswansi 2 kaoliwansi, and on this ground this application has been filed for 
review of the judgment of the High Court. There were several defendants to 
this suit and it is admitted that the present defendant-applicant*s interest was 
limited to the property in Tilokpur. 

The question is how the application should he stamped with reference to 
the provisions of article 4, of the first schedule to the Court Fees Act, The 
office contends that the proper stamp is that paid on the original appeal in the 
High Court. 

The learned counsel for the objector contends that it should he stamped 
on the value of 10 hiswansis with reference to which correction is sought. 

It seems to me that it might also be stamped with reference to the value 
of the share in Tilokpur which represented the applicant’s interest in the 
appeal, Eulings are divergent. A ruling in 0. W. N., IH, p. 293 ; supports 
the view of the office. It was held in this case that an application for review 
M to costs should have been stamped with reference to the entire value of the 
suit. 

On the other hand a ruling in the Madras High Court Beport, 1871*1872, 
p. 1. lays down that the Court Fee must he levied on the amount which would 
he obtained if a review were granted. 

There is also a ruling by the Bombay Court reported in I. L. E., 4 Bom., 
p, 26 which appears to support the suggestion I have made above. In it, it 
was held that when a ** plaint or memorandum of appeal comprises a number 
of claim and a portion only of such claims has been allowed by the judgment 
the applicant for review should he required to stamp his application for review 
with a fee sufficient to cover the amount of the claim in regard to which he 
wishes the court to review its judgment,’^ 

This case is not exactly on all fours with the present one. But it has 
certain points of resemblance. It is admitted that the present appHoant was 
interested in only a part of the subject-matter of the suit and appeal. 
Therefore only part of the decrees of the first court and the appellate court 
affected him. It is only this part of the decree of the appellate court with 
reference to which he seeks review. It is therefore only a small extension of 
the principle laid down in the Bombay ruling to require him to pay fees with 
respect to this part alone. I might further point out that the present applicant 
who was one of the defendants in the original suit might have brought his 
appeal as to the part of the original decree affecting him by Mmself^ In that 
case of course he would have only had to pay fees on the present application 
with reference to the value of that appeal alone.** 

As the rulings are conflicting, I submit the case for the order of the 
Honourable Taxing Judge.’* 

TJae case being laid before tbe Taxing Judge, 

Manl?i Ghulam Mujtaba^ for the applicant, contended that 
the governing word in schedule 1, article 4, was ^ leviable/ wMch 
did liot mean ^ levied,’ but meanf that the fee on an appHcation 
for Review was the fee payable oix’ the memorandam of appeal. 
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1909 if the app:al were limited to the subject-matter of the Review. 

“ If the lecrislature had iuf ended that the fee paid on the memo- 

matter ob« randuni of appeal ■would be payable on an application for Keview^ 
MAasS tbe word used would have been < levied ^ and not ^ leviable/ In 
construing fiscal enactments a construction favourable to the sub- 
ject should be placed upon the words. Amanat Begam v. 
Bhajan Lai (1), and A 7 ionymous case (2). 

Moreover a literal construction would lead to hardship and 
absurdity and if a literal construction leads to anomalies or 
absurdities, it must be avoided. Kaylash Chandra v- Tarak 
Nath Proceedings, IQih January, 1872 (4). In re Mano- 
har V. Tanibekar (5). Ftil Chand v. Bai Ichha ^^6). Nobin 
Chandra v. Uzir Ali (7), Imdad Hasan v. Badri Prasad (8). 

The Government Advocate fMr. W- Wallach), for the Crown, 
submitted that the words the plaint or memorandum of appeal 
could only mean tihe plaint or memorandum of appeal in which 
the judgment was pronounced. 

AiKKk^l J, — -This is a reference under section 5 of the Court 
Fees Act, 1870. 

The question for decision is as to the proper fee leviable 
on an application for review of judgment presented on or after 
the 90th day from the date of the decree, when the application 
refers only to a portion of the decree. Article 4, schedule I, of 
the Act provides that the fee leviable on an application for review 
of judgment presented on or after the 90tli day from the date 
of the decree is the fee leviable on the plaint or memorandum 
of appeal/* I have had the advantage of. hearing the question 
argued by the learned vakil for the applicant and by the learned 
Government Advocate as representing the Crown. The Act, it 
■will be seen, draws no distinction between applications for review 
of Judgment when the application affec:s the whole of the decree 
or only a portion thereof. No doubt the leading principle of the 
Act is that the amount of the court fee bears relation to the 
amount of relief sought, but in the words which I have to con- 
strue, I can find nothing to make this principle applicable. The 

(1) (1S3G) I. L. B.. 8 AH. 438, 441. F. B. (5) {1879} I. L. B., 4 Bom. 2% 27. 

(2) (ISSi) I. L. R., 10 Gale. 274, 282. (6j (1888) I. L. B., 12 Bom. 68. 

(3) (1897C I. B., 25 Calc. 571, 578, (7) (1893) 3 0. W. H., 292. 

(4) (X872) 7 Mad. H. 0. B., App. 1. (8) (1898) 18 A. W. H., 202. 
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proper fee for an application for review of judgment is declared isog 
to be the fee leviable on the plaint or memoranclum of appeal. tw Tirg ' 

Now what does the Act mean by the plaint or memorandum of mattiib ov 

'' ^ Sheikh 

appeal? In my opinion it can only mean the plaint or memo- SiAQBEi, 

randum of appeal, in which the judgment, review of which is 
asked for, was passed. No doubt this provision of the law may 
work hardships and I do not lose sight of the fact that in oases 
of doubt a fiscal regulation should be construed in fav^our of the 
subject. It appears to me, however, in this^case that the words 
I have quoted do not admit of any doubt. It is to be noted that 
the Court Fees Act contains a special provision in regard to 
applications for review of jiidgmeDfe. This is to be found in 
section 15 of the Act. That seciion authorises a successful appli- 
cant for review of judgment save when he succeeds wholly or in 
part on the ground of fresh evidence, which he could not produce 
at the original hearing to receive back nearly the whole of his 
fee he had to pay on this application for review. In the present 
case the application for review is based on the allegation of a 
mistake or error apparent on the face of the record and if suc- 
cessful, the applicant will receive back all but Es. 2. If I 
accepted the argument of the learned vakil for the applicant, I 
should have to read the Act as if it ran The fee leviable on a 
plaint or memorandum of appeal asking for the same relief as 
that asked for in the application for review-’^ In the case 
reported in 7 Madras H. 0. Eeports (1) it appears that the 
majority of the court considered that they might read the Act as 
it ran in the manner indicated, but it appears to me that to do 
so w^onld be to go beyond the province of a court in interpreting 
the words of the Act. The learned vakil for the applicant also 
relies on the decision of Melvill, J., in re ManohaT Tamlekar 
f2). That decision is in favour of the applicant, but the learned 
Judge admits that he arrived at it ^‘' not without hesitatioo.” 

The case of Nobm Chundra Chacicerbutty v. Mohamed Wzir Ali 
BdThar (3), is against the applicant ; so is also the view taken by 
the Taxing Officer of this Court in Imdad Hasan Khan v. Badri 
Prasad (4). It is possible that the construction which I place 

(1) (1872) 7 Mad. H. 0. Eep., app. I. (S) (1898) B G. W. H., 292. 

(2) (1879) I. Ii. B., 4 Bom., 26. (4) Weekly Kote^ 1898, p, 212. 
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on tbe’ section may in some instances be productive of hardsbip, 
on the^ secM _ y mterpreta- 
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Before Mr^ ^ mniYAH BIH ahd AI^OTHEB 

TTAT.TtA PBASAB AKD OTHEBS (DeBESIDAISTS) «. 

(PijjnmBBs).* 

The Plaintifis- ancestor to 

of the providccl that if wtWn a period of seven years 

leconvey ^ ^ p,.a to the vendee Es. 300. which was the 

would reconvey the property. Seia &at 

consideration ’ ^^itgagehy conditional saJe, that the mortga- 

the transaction amonnted to a m g g 7 , j gg^en years from 

w .0 «gM to — 

the date of the mortgage, and that time ma no b 
years from the execution of the mortgage. 

Tw-P facts of this case are as follows :— 

ItopWntiff,’ nnctois ..Id n 6 .nnn. 4 pU. share m m«m 

faaZj 1846 , nn-a th,r. rra, a .imnltaneon. i«r.ement by 
ZSt. the property to hi, vendor, on recerp of 

^Tm within seven yearn The present .not wa. bronght on 
^ T iq 07 for redemption on the allegation that the 

22 na I ““7 “f ’ b 7 toat the plainttff. were ready to 
Z^nTmoney if tZd dne. The defendant, pleaded that there 
wZno toor Jge h, e.nditi.nal tole, that there wa. no .ale or 
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simultaneous agreement in 1845, but that the property was 
pui*chased by their ancestor Mannilal in 1852 for Es. 1,000 from 
the plaintiffs^ ancestors. The Mimsif held that there was an out 
and out sale by plaintiffs^ ancestors to Mannilal in 1852 and that 
no suit for redemption lay. The lower appellate court held 
that; the share in dispute was not sold in 1852 to Mannilal, 
that the transaction of 1845 was a mortgage by conditional 
sale and that the suit was not barred by limitation as time ran 
from the expiry of seven years after 1845 and not from the date of 
execution, 13th May 1845, and remanded the ease. The material 
portion of the deed of 13th May 1845, dealing with the period 
within which redemption would be allowed, was as follows 

Therefore, I agree and give it in writing that whenever 
the vendor aforesaid, according to the time mentioned in the 
agreement {aifidar miad sat baras), will pay to the vendee, I 
the vendee shall get recorded, as heretofore, the name of the said 
vendor in the Government books.^^ 

The defendants appealed to the High Court. 

Dr. Tej Bahadur Scipru^ for the appellants, submitted that 
the court had to see whether there "was a contract not to repay 
within seven years. The words used were miad sat 

baras/^ which did not show that the mortgagor could not repay 
before seven years. They only fixed a maximum limit of seven 
years. If no restraint were placed ^on the choice of the mortgagor 
he might exercise his choice at any time before the seven years. 
The case of Husaini Kkanam v. Eusain Khan (1) relied on 
by the court below W'as in conflict with the earlier authorities. 
He relied on Chatarbhuj v. Maghbar Dial (2), Bose Ammal 
V. Eajarathimm Ammal (3), Eagfmbar Bayed v. Budhu Lai 
(4), Bhagwat Das v. Parshad Singh (5), Setrucherla Mama* 
bhadra v. Vairicherla Surianarayna (6) and ilarana v. 
Pendyala (7), Bhawani v. SheodiM^ (8) Be Braam v. Ford^ (9). 

Dr. Satish Chander Banerji^ for the respondents, submitted 
that the right to redeem accrued when the mortgage money 

(1) (19071 1. Ii. B., 29 Am, 471, (5) (1858) L h. E., 10 AH, 602. 

(2) V7eekly mtrn 1901, 5, 36. (6) (1880) I. L. B., 2 Mad,, 314. 

(3) (1898) I. Ii. B., 23 Mad., S3. (7) (1881) I. L. B., S Mad., 230. 

(4) (1880) If Ih B., 8 All., 94 {8} (1904) I. Ii, E., 26 All, 479. 

{9) I Ch, 142. 
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became payable. The right? of foreclosure and redemption 
were co-extensive unless there was a contract to the contrary. 
He cited Ghosh’s Law of Mortgage, (3rd edition), p. 236 and 
submitted that cases decided before the Transfer of PiOperty 
Act would throw no light upon the question. The mortgage 
money became payable when the mortgagor was bound to pay, 
and the obligation here would not be complete until seven years 
had elapsed. Tirugnana v. Nallatambi (1), Vadju v, Vadju 
( 2 ). 

Baneeji and Aikmax, JJ,— This appeal arises out of a suit for 
redemption of a mortgage alleged to have been made on the 13th 
of May 1815, The plaintiffs’ case was that on the date mentioned 
above a sale deed was executed in favour of the predecessor in 
title of the defendants by the predecessor in title of the plaintiffs 
and on the same date tlie predecessor in title of the defendants 
executed an agreement to reconvey the property on receipt of 
Es. 800, the amount of consideration mentioned in the sale deed, 
within seven years, no account being taken of interest or profits, 
that the transaction was that of a mortgage by way of conditional 
sale and that they w^ere entitled to redeem it. The defendants 
denied the transaction referred to by the plaintiffs and asserted 
that an absolute sale of the property for Rs. 1,000 had been made 
in favour of their predecessor in title in 1852. The lower appel- 
late court has found that this allegation of the defendants is not 
made out and this finding is not impugned in this appeal. The 
court below was of opinion that the predecessor in title of the 
plaintifis made a mortgage by way of conditional sale in. favour 
of the defendants’ predecessor in title and that the claim of the 
plaintiffs was not time barred. As the court of first instance had 
dismissed the suit upon the finding that the alleged sale of 1852 had 
been made out, the lower appellate court remanded the case under 
section 562 of the old Code of Civil Procedure (Act E'o. XI V of 
1882) for decision of the other issues. .From tliis order of remand 
the present appeal has been filed. The first plea taken invthe 
memorandum of appeal is that upon a proper construction of the 
deed of 1845 the transaction was an out and out sale with a con- 
dition of repurchase, This plea has not been pressed. "We may 
C^J (1892) I, L. E., 16 4S6, (2) (1880) I. L. E., 5 Bom; 22» 
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say that we agree with the learned Subordinate Judge in his cou- 
elusion as to the' nature of the transaction. The learned Advocate 
for the appellants has confined his argument to the second plea, 
namely, that the claim is barred by time. He contends that the 
mortgagor had a right to redeem at any time within seven years, 
that this right to redeem therefore accrued on the date of the 
mortgage and that as the suit was brought more than sixty years 
after the aecsual of that right, the claim is time-barred. A num- 
ber of rulings have been cited to us which are not all in har- 
mony. The latest ruling, namely Husaini Khanam v. Eihsain 
Kh<in (1), on which the court below relies, supports the view of 
the learned Judge. In the view which we take of the case we 
do not deem it necessary to enter into a consideration of the 
various authorities which have been cited. We think that in each 
case we must look to the nature of the particular mortgage and 
the surrounding circumstances to ascertain what the intention of 
the parties was. Having regard to the nature of the mortgage 
in the present case we do not think that it would be reasonable to 
hold that the mortgagor had a right to redeem before the expiry 
of seven years from the date of the mortgage. The transaction 
was on the face of it one of absolute sale, but as an agreement was 
executed on the same date to reconvey the property, and from 
the terms of the agreement it is manifest that the intention was 
that a conditional sale should be effected and the mortgagee 
should enter into possession and enjoy the profits in lieu of inter' 
esfc, it is in the highest degree improbable that it was intended 
that the mortgagee should have possession for any term, less than 
seven, years. He clearly had not the right to foreclose the mort- 
gage before the expiry of that term and we do not think that 
the intention was that, the mortgagor should have the right to 
re-enter into posse.:sion at an earlier date. It is true that at one 
place it is said in the document executed by the mortgagee that 
the mortgagor should pay the money ^' within seven years, but- 
further on, it speaks of payment being made '^^ac cording to the 
period mentioned in it (hash miyad mundarja ihravTiama), 
Having regard to these circumstances the right to redeem did 
not, in our opinion,^ accrue until the expiry of the seven years. 

(1) (1907) I. B. B., Sa AIL, 471. 
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Tke suit is therefore within time. We dismiss the appeal with 

dismissed. 


Before Mr, Justice AiTcman, and Mr, Justice Bielards, ^ 

DBYI PRASAD (Decreb-bolbeh) .. A. H. LEWIS (Judgmebt-Debtoe) 

Code of Civil Procedure CAci No. XIV of mz), ‘potion m-XxecuUon of 
decree-AUxolfneni of fv.iv.re ealary of frivate eervavf. 

mere a deoree-Mder applied on the 18th NoYemher 19OT, for at^v 
ment of the jndgment-dehtor’s salary for Eoyemher and the suooeedi g 

.J„7 . p.i«fe =OTl a. «kol. » i» p«l TO »»* >• “ ““ 

in advance. Solmee y.Milloffe (1), and Asgavayyar v. nrasamv (2). 
red to and followed. Marahaiilcar v. Baijrmth (3), distinguished. 

The facts of this case are as follows : — 

The appellant Debi Prasad obtained a decree against the res- 
pondent who was a private clerk in the employment of Pandit 

Pirthinath, a pleader of Gawnpore.' On the 18th November 1907, 
the appellant applied for attachment of the salary of his judgment 
debtor for November and the succeeding months. The judg- 
ment-debtor objected to the attachment on the ground, among 
others, that on 25th November 1907, his salary for November 
was nob due and that futm-e salary could not be attached. Both 
the lower courts allowed the objection. The decree-holder 
appealed to the High Court. 

Bahu Saiyd N drain (with him Pandit Baldeo Bam Dam)^ 
for the appellant, contended that the salary of a private servant 
was a debt and was therefore liable to attachment under section 
266 of the Civil Procedure Cide. It was clear that future debts 
could be attached, as the explanation to section 266 exempted 
from attachment certain properties, future salary not being among 
them. By section 268 the manner in which the future salary 
of a Public Officer could be attached was indicated. There was 
no diSerence in priociple between the salary of a public servant 

* Second Appead Ho. V26 o! 1908 from a decree of J. H. Gumming, District 
3*tidge of Gawnpore, dated the 30th of April 1908, confirmiiig a decree of 
Girdhari M, Subordinate Judge of Cawnpor^ dated the 1st of Eebiuary 
19{B. 
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and that of a private servant. He referred to Afymayyar v. 
Virasami Mudali (1), Harshanhcir v. Baijnath (2)j Mardswar 
V. Bir Partah (3). 

Ho one appeai^ed for the respondent. 

The following judgments w’ere deliverecl : — 

Eichabbs, J. — This appeal arises out of an application for 
the attachment of the salary of the respondent, who is a clerk 
in the employment of Pandit Pirthi Hath, a vakil practising in 
Cawnpore. There is nothing to show that any salary was actually 
due at the time of the application for attachment and having 
regard to the date of the application none would be due in the 
ordinary course of events. Both the courts below have treated 
the application as being an application for the attachment of the 
future salary of the respondent. The application itself was an 
application to attach a sum of Es. 150 every month. Section 266 
of the old Code of Civil Procedure (which was in force at the time) 
specifies the classes of property etc. liable to^attachment and sale 
in execution of a decree. They are as follows ; — Land, houses 
or other buildings, goods, money, bank-notes, cheques, bills of ex- 
change, Imndis, promissory-notes, Government securities, bonds or 
other securities for money, debts, shares in the capital or joint stock 
of any railway, banking or other public company or corporation, 
and, save as hereinafter mentioned, all other saleable property, 
moveable or immoveable, belonging to the judgment-debtor, or 
over which, or the profits of which, he has a disposing power 
which he may exercise for his own benefit, whether the same be 
held in the name of the judgment-debtor or by another person in 
trust for him or on bis behalf.’^ It is perfectly clear that the 
future salary of the respondent is not included in the above enu- 
meration unless it is covered by the expression ^debts^ It 
certainly does not come under the heading other saleable pro- 
perty.’ It is in fact not ^ property ’ at all. It seems to me also 
that giving the word ^ debt ’its ordinary and natural meaning, 
future or unearned pay of a lavryer’s clerk is not a debt. The 
irespbndent could not sue Ms master for salary before it is ^^rned. 
It is not even a debt payable in fniure. Its payment depends 

(1) (1897) I. B, 21 Mai., 393. (2) (1^1) I. Ii. B. 23 All., 164. 

(8) C1871J 6 B., Ii. B. m. 
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upoB the coBtinuance of the contract of service. If the section, 
had ended with the passage quoted above, I think it perfectly 
clear that the order of the Court below would be perfectly correct 
and that the future salary of the respondent could not be attached 
in execution of the decree. It has strongly been urged, however, 
that some of the exceptions set forth in the remainder of the 
secdon clearly show that future earnings are capable of attach- 
ment! for example, clause (i) partially exempts the salary of 
certain public officers and servants, clause (e) absolutely exempts 
the wages of labourers and domestic servants. It is said that the 
introduction of these exceptions demonstrates that but for these 
exceptions the salaries of public servants and wages of domestic 
servants could be attached. The explanation to the secdon is 
also relied on as showing that the section contemplates non- 
excepted wages being attached before they are due. It is farther 
nTged that section 268 shows that in the case of the salary of a 
public officer or a Railway servant the attachment might be of the 
salary in advance. This section pK)videS, amongst other things, 
that in the case of the salary of a public officer or the servant of 
a railway company the attachment shall be made by a written 
order requiring the officer whose duty it is to disburse the salary 
to withhold every month such portion as the court may direct. 
This provision does appear to imply that in the case of pmblic 
officers and railway servants an attachment of future salary is 
contemplated. 1 1 is said that section 268 merely contains direc- 
tions how the attachment of certain classes of debts etc. is to be 
carried out and that it does not purport to make attachable pro- 
perty or debts of railway or public servants that would not be 
attachable if they belonged to other persons. I confess that I 
feel the weight of these arguments. The wages of domestic 
servants seems to me in principle not to be distinguishable from 
the salary of a vakiPs clerk, and if unearned wages of a domes- 
tic servant are not debts or other saleable property within the 
meaning of the section, itis hard to understand where the neces- 
sity was for making the exception, unless it was for the purpose 
of enacting that such wages could not be attached even when they 
had become debt. If this was what was desired, it could have 
been provided for in a much simpler way. It is, however, quite 
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dear that in England unearned salary in a case like the present 
could not be made available in execution of a Judgment by 
garnishee proceedings or by the appointment of a receiver by 
way of equitable execution. See Holmes v. Jf iJZagrc (1). ]S.o 
case has been cited to us in which in this country unearned salary 
of a servant has been attached and in the case of Ayyavayyar v# 
Vvmsami Muclcdi (2), it was held that such wages could not be 
attached in whole or part before they were earned. The public 
inconvenience of allowing such wages to be attached is obvious, 

I have already pointed out that unearned salary does not 
come under any of the descriptions enumerated in section 266 in 
the natural and ordinary sense of such descriptions. I thiok 
tlrerefore that T am justified in resisting the argument that the 
rest of section 266 and the provisions of section 268 necessarily 
imply that unearned salary in a case like the present can be 
attached in execution of a decree. Following therefore with 
some hesitation the decision of the High Court in Madras and 
what appears to have been the universal practice, I would 
dismiss the appeal. 

Aikman, J. — I am also of opinion that this appeal must be 
dismissed. The case relied on by the court below, namely Ayya* 
vayyar v. Virasami Mudali (2), fully supports the Judge’s order 
and I agree with the decision in that case. Neither the old nor 
the new Code contains any provision for the attachment in ad- 
vance of the salary of an employ^ like the respondent. The 
exemptions contained in section 266 of Act No. XIV of 1882 
may be read as applying to salaries already earned. The learned 
vakil for the appellant, who argued the case extremely well, was 
unable to refer us to any decision either in this country or in Eng- 
land in which an attachment such as prayed for here was granted. 
He reEed on one case HarsJm^ihar Prasad Singh v. Baij^ 
with Das (3), but that case is easily distinguishable from the 
present. Their property was sold. Part of the consideration 
was cash paid down and part was an annuity payable to the 
vendor. It is clear that in that case there was an existing debt, 
although the payment of it was deferred. I would also dismiss 
the appeal. 


Cl) (lioa) 1 Qt B., 551. i%) (189^) I. Ii. K, 21 m 

(3) (1901) I, 23 All, 164 
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By the Court :-The appeal is dismissed but without costs 

,s Ihe is «ot repieserted. 


Ti, fnre Si,- John Stanley, KnigU, Chief Justice and Mr. Justice Banerji. 

?£kue "ksbad if-™™) “““ 

(DBEE^fDA.HTS.)’*' 

Will-ConslntcUo,s-ns.m-Meaning of-Msolute interest^- 

Mindu uAdovjs. 

Unices there is somotHng in the contest qualifying it the ^’ord malile used 
in a wiU boars its technical meaning. When a testator bequeathed his prpperty 
to his issue if he happened to have any, and if he had no issue ihen to his mother 

the ladies obtained an 

absolute interest. Surajmani v. BaU Nath (1) referred to.^ 

The facts appear from the judgment of their lordships. 

Hon’ble Pandit Sundar Lai and Dr. Satish Chandra Banerj h, 

for the appellant. i i ti i 

Pandit JlfotiiaJ FehTU, Munshi Qobind Prasad and Babu 

Batva Chandra Mnierji, for the respondents. _ 

Stanley, C. J., and Banerji, J.— The only (lueslion in this 
appeal is whether Smaj Prasad, the last owner of the property in 
suit, conferred upon his mother Jamna Kunwar by his will, dated 
the 9th of April 1902, an absolute estate in one half of the pro- 
perty left by him. The will provides that in the event of his 
marrying again and having issue, such issue shall be the owner 
^inalik) of his property like himself. It then pes on to say 
«If I happen to have no issue, the names of my wife and mother 
shall be entered in equal shares and they shall be owners and in 
possession {malik aur IcaUs).” It is urged that the mother of 
the deceased, Musammat Jamna Kunwar, acquired a life -estate 
only and not an absolute estate under the terms of this will. The 
word maJiife has been interpreted in the recent ruling of the Privy 
Council in Surajmani v. Mbi Rath Ojka (1). In that case 
their lordships observe that “in order to cut down the full 
proprietary rights that the word (^malih) imports something 
must be found in the context qualifying it.” In the present case 
tiiere is nothing in the context to qualify the w ord malik utlA. 

I. . 


• First Appeal No. 248 of 1907 from a decree of B. J. Dalai, Additional 
District fudge of Cawnpore, dated the lltb of J uae 1907. 

(1) (1904) L L, E,30, AH., 84, P. C. 


m 
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to indicate that the intention was that the word should not bear 
its proper technical meaning.’^ On the contrary while speaking 
of the rights of his issue, Suraj Prasad uses the word maliJii} 
indicating clearly that the issue should be the absolute owners. 
The same word is used in respect of his wife and Ms mother. 
There is nothing to displace the presumption of absolute 
ownership implied in the word malihP We are, therefore, 
of opinion that the view taken by the court below is right 
and this appeal must fail. We accordingly dimiss it with 
costs. 

Airpeal clismissecL 


JBefore Mr. Justice Sir George Emox and Mr* Justice Griff.n. 

LALTA PRASAD (Dec bee-holder) v, SUBAJ KUAIAR and others 
(Judgment-debtors,)* 

Act No. XV 0/3S77 (Indian LimiiaUon Aci% ScMute IX, Article 179, JEx, 1. 

Decree executed against mmor judgment deltors-^Sating of limiia* 
t ion against other jtidgment •debtors. 

Where a decree was passed against two persons who were minors and 
others who were majors but the decree against the minors was suhse^uentlj 
declared to be inoperative, and the decree-holder never took out execution with- 
in three years from the date of his decree against his judgment-debtors other 
than those who were minors, held that in view of Article 179, (1) of the second 
schedule of the Indian Limitation Act the application for execution against the 
minors cnly were applications in accordance with law and saved the operation of 
limitation against all. 

The facts of this case are that the appellant and another ob- 
tained a decree against the respondents and two minors Kun- 
dan Lai and Balbhadra Prasad in 1900, w'hichon appeal was affir- 
med by the High Court on February IStli, 1903, The said minors 
were represented in the suit by tlieir mother, a married woman, 
but the defeot was not noticed. On 24th August 1904, Ihe de* 
cree-holder applied to execute the decree against the minors 
but execution was stayed as the minors had brought a enit 
through another guardian for a declaration that the decree was 
not binding on them as they liad not been properly represented. 
The first Court dismissed that suit on 3Ist May 1905, and the 
decree-holders thereupon renewed their application on 6th June 

* First Appeal No. 2S0 of 1908 from a decree of Girdhari M, Subordinate 
Judge of Oawnpore, dated the 12th Afey 1908. 
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1905. Execution was again stayed as the minors had appealed 
against the dismissal of their suit. The High Court, on 1st 
J^y 1907, held that the decree was inoperative against them. 
The decree-holders then applied on 5th March 1908, for execu- 
tion against the remaining judgment-debtors, the present respcn- 
dents, who objected that the applications made against the minors 
did not save time as against them and the present application 
yyas therefore time-barred. The lower court held that inasmuch 
as the decree against the two minors was declared inoperative, the 
previous applications made against them were of no effect and 
the present application was therefore time-barred. The decree- 
liolder appealed to the High Court, 

Hon’ble Pandit Sundar Lai (with him Pandit Moti Lai 
Nehru), for the appellant submitted that there was a joint decree 
against the present respondents and the minors and therefore any 
applcation against any one of them would take effect against all. 
He relied on article 179, explanation XI) schedule II of Act XV 
of 1877. If in the original suit the minors had been exempted, 
time would have run from the date of the appellate decree against 
the respondents and they could nob be in a better position be- 
cause the minors were exempted in a subsequent regular suit. 
In the new Limitation Act, the matter had been made clear in 
article 182, whereunder if the decree was amended, time would 
run from the date of amendment. 

Dr. SatisA Chandra Saner ji, for the respondents, submitted 
ibat the result of the High Court’s declaring the decree against 
the minors a nullity was that from its inception the decree was 
B decree against the present respondents only, and up to the 5th 
March 1908, there was no application for execution against them. 
The present respondents could not be called joint judgment- 
debtors with the minors and therefore any execution against the 
minors would not be execution againstthem. Nodeoree was passed 
jointly against the minors and the respondents within the mean- 
ing of explanation (1) article 179, Limitation Act. The previous 
applications therefore could not be treated as applications in 
accordance with law. Ohattar v- Newal Singh (1), 

Hon’ble Pandit Sundar Lai was heard in reply. 

(1) (1899) I. L.B. 12 AU, 64. ^ ^ ^ ^ ^ ^ ^ ' 
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KhoX and Geiffin JJ.— Lalta Prasad -was one of two de- 
cree-holders inwhose favour a decree was passed for the recovery 
of money from certain judgment-dehtors, two of whom were, at the 
lime when the decree was passed, minors, viz. Kundan Lai and 
Balhhadar Prasad. The decree was passed jointly against them 
under the guardianship of their mother, a married woman whose 
husband was alive, and against others who were majors at the 
time. The decree beai-s date the 17th November 1900, It was 
carried ipto appeal up to this Court and the decree was affirmed 
on the 19fch April 1903. Thereafter execution was taken out 
against the minors on the 24th August 1904. "When these exe- 
cution proceedings were being taken out the minors were still 
represented by the lady who had represented them throughout the 
suit. It then occurred to the minors or some one on their behalf 
that the decree, so far as they were concerned, was a decree that 
could be challenged, inasmuch as, when it was obtained the per- 
son who purported to represent them was not legally qualified to 
do so. They accordingly brought a suit to have the decree set 
aside and the execution proceedings were for the time stayed 
by order of the court. The suit was dismissed by the court in 
which it was first brought and the decree-holders at once resumed 
their application for execution again naming the lady already 
mentioned as guardian. In the meanwhile an appeal was brought 
on behalf of the minors and on the 1st July 1907, it was held 
by this Court, that the decree obtained on the 17th November 
1900 was inoperative as against the minors. Thereupon the 

decree-holders lost no time in taking out execution proceedings 
against the other defendants. The defendants raised two ob- 
jections : firstly, that there was an understanding between the 
decree-holders and themselves that the decretal money should be 
in the first instance realized from the property of the minors, and 
secondly, that the application in the years 1904 and 1905 was of 

no effect and in consequence the present application was time- 
barred. The court very properly refused to go into the former of 
these objections. As regards the latter it held that the application 
was- time-barred. It accordingly rejected the application fra 
execution and the decree-holder, Lalta Prasad, under the guar- 
dianship of Gajadhar, comes here in appeal. 
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He contends that the execution taken out by him in 1904 
and 1905, though taken out against the minors only, are, under 
the provisions of aiticle 179, schedule II, Act XV of 1877, appli- 
cations which take effect equally against the present respondent®, 
and if they be held good, then the present application is not time- 
barred. On behalf of the respondents it was contended that the 
decree being, so far as the minors vere concerned, null and void 
the applications of 1904 and 1905 were applications to execute 
a null and void decree and cannot have the effect of keeping 
the decree alive agamst the other judgment-debtors. 

No ease directly bearing upon this question has been placed 
before us and the matter is not free from difiSculty. But after 
careful consideration of the words used in explanation I of article 
179, Eohednle II of the Limitation Act we are prepared to hold 
that the applications at the time vhen they were made, namely 
in 1904 and 1905, were applications in accordance with law to 
the proper court for execution. Although for the purposes of 
section 235 of the old Code of Civil Procedure they were in the 
names only of Kundan and Balbfaadar and the guardian who was 
not a legally qualified guardian, yet in eflFeot they were as if 
they ran in names of the other judgment-debtors also ; or to nse 
the exact words of explanation I, although taken out against the 
minors only they did take effect against all the Judgment-debtors. 
To hold otherwise in the present case would have this effect 
that the minors would escape from the decree and then under 
the cover of the escape of the minors the majors would escape 
from the effect of the decree-holder and the decree-holder would 
l>e left fruitless. This being so we think we are not put- 
ting an undue strain upon the explanation. We hold that the 
application for execution is not time-barred. 

We accordingly set aside the decree of the lower court and 
return the application to the court below with directions to read- 
mit it in its original number in the register and to dispose of it 
according to law- Under the circumstances we make no order 
as to' costs. 


VOL. XXXI.] 


ALLAHABAD SERIES. 


313 


REVISIONAL CIVIL. 


before Mr. Justice Karamat Rusain, 

WAZIB MUHAMMAD iSD another (Opposite Parties) t?. 

^ HUB LAL (Applicant.) * 

Criminal Procedure Code (Act Fo/l898j, sections (7)(c ) — Sanction to 

'prosecute — G-ranted hy Collector* — Set aside by District Judge*-- Jurisdiction. 

Where a Collector granted sanction for prosecution for perjury in a case in 
which no appeal lay, and the District Judge revoked the sanction, held that 
under clause (e) of sub-section 7 of section 195 of the Code of Criminal Pro- 
cedure, the District Judge, as being the principal court of original jurisdiction, 
had jmdsdiction to revoke the sanction. 

This was an application for revision on fcbo civil side of the 
High Court againlit an order revoking a sanction granted fur 
the prosecution of one Hub LaL The facts of the case appear 
from the judgment of the Court. 

Babu Saiyd Chandra Mukerjij for the apiilicant- 

Dr. Tej Bahadihr Sciprvjj foi the opposite parsv. 

Kabamat HusaiH; J. — A suit for arrears of rent of a sum 
below Es. 100 was instituted in the court of an Assistant Col- 
lector of the 2nd class and was decreed. Hub Lai patwari 
was a witness for the plaintiff. There w’as an appeal under 
section 176 of the Agra Tenancy Act to the Collector who 
dismissed the suit and granted sanction for the i>roseeiition 
of Hub Lai under sections 193, 465, 471 and 466, Indian Penal 
Code, on the 9th of September 1907. Hub Lai applied in 
revision to the District Judge of Cawnpore, who on the 6tli of 
March 180S, I’eyoked the sanction. Wazir Muhammad and 
Amir Muhammad now apply for revision of the order passed 
hj the learned District Judge. Their learned vakil argues 
that the learned District Judge had no jurisdiction to revoke 
the sanction granted by the Collector of Fatehpur inasmuch 
as the court of the District Judge of Cawnpore is not a court 
to which the court of the Collector of Fatehpur is subordinate 
for the purposes of section 195 of the Criminal Procedure Code. 
Clause (7) of that section runs as follows : — For the purposes 
of this section every court shall be deemed to be subordinate 
only to the court to *which appeals from the former court ordi- 
narily lie, that is to say — (a) where such appeals lie to more 

* Civil Eevision Ho. 5^^ of 1908 from aa order of J, H, Qmsmgi District 
Judge of Cajwarorop datod tlie 6tli of March 

* 
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than one conrlJ, the appellate court of inferior jurisdiction shall 
be the court to which such court shall be deemed to be sub- 
ordinate ; 

(5) "Where such appeals lie to a civil and also to a revenue 
court, such court shall be deemed to be subordinate to the civil 
or revenue court according to the nature of the case in connec- 
tion with which the offence is alleged to have been committed ; 

(p) Where no appeal lies, such court shall be deemed to be 
subordinate to the principal com*t of original jurisdiction within 
the local limits of whose jurisdiction such fir^st mentioned court 
is situate.” 

In the present case which was decided by the Collector of 
Fatehpur, there is no appeal from his order to any court. The 
case will therefore be governed by clause 7 (c), section 195. 
Mr. Satja Chandra contends that that clause is applicable to a 
Court of Snsall Causes from the orders of which there is no appeal 
to any court. The learned advocate for Hub Lai, on the other 
hand, contends that the application of that clause is not limited 
to the Court of Small Causes but extends to all courts when 
their orders are not appealable. I am of opinion that the clause 
is not limited to the Court of Sm^U Causes but applies to every 
court, when there is no appeal from its decision. The finality 
of the decision of the court with reference t^ the nature 
of the case and not with reference to the constitution of the 
court the element which determines subordination. If I 
hold that the clause applies to the Court of Small Causes only, 
many offences committed before other courts in eases in which 
there is no appeal from their orders, will be unpunishable and 
the safeguard provided by section 195 of the Code of Criminal 
Procedure against the contempt of the lawful authority of public 
servants will lose much of its beneficial effects, I therefore hold 
that the Collector of Fatehpur, with reference to the nature of 
the ease in connection with which the offence was committed, was 
subordinate to the District Judge of Cawnpore and dismiss the 
application. 


Applioation rejected. 


VOL. XXXI.] 


ALLAHABAD SEBIES. 


815 


APPELLATE CIVIL. 1909 

— - Feymrg 

Fefore Sir John Stmley^ Knight, Chief Jutfice and Mr, Juttkfe Banerji, 

CHEDI LAL (Defekdant) t\ JWALA PRASAD (PLiiHTiFr.) * 

Act Ko, IX of l%1Z^{Indian Oaths Act), sections 9, ll-^Fefendant taking oath 
proposed Ig plaintiff^Oath concluHve, 

!Fiic plaint'iS in a snit stated tliat he would accept whatever evidence the 
defendant would give with Ganges water in his hand and on his honour. The 
defendant swore with^ Ganges water in his hand that the claim vras false inas- 
much as the amount due to the plaintiS had been set ofi against a large sum 
due to the defendant. Keld that the suit must be dismissed, the defendant 
having sworn in the manner prescribed. 

The facts of this case are as follows : — 

The plaintiff Jwala Prasad sued Chhedi Lai and others for 
. a sum of money. During the course of 'the proceedings the 
plaiutiS made a statement that he would accept whatever amount 
tie defendant Chhedi Lai would admit as doe by swearing on 
Ganges water and on his honour (ha half gangajali iva imanse 
hiKde)n The oath proposed was accepted by the defendant 
Chhedi Lai and he made a solemn affirmation with Ganges water 
in his hand and stated that the plaintiff^s claim was totally false, 
that the plaintiff owed a larger sum of money to him than he 
owed the plaintiff and that the amount due by him had been set 
off against the amount due to Mm.. The Subordinate Judge 
decreed the plaintiff^s claim holding that the statement amounted 
to an admission and there was no proof of the set off claimed by 
the defendant/ On appeal the District Judge, while holding 
that the Subordinate Judge \vm bound to dismiss the claim on 
the statement made by Chhedi Lai if the oath was taken as 
precisely prescribed for him, held that the oath was not taken 
in the manner proposed as Chhedi Lai took the oath only on Gan- 
ges water and not also on his however. He accordingly dismiss^ 

Chhedi LaFs appeal. Chliedi Lai appealed to the High Court. 

Munshi Gohd Prasad (for whom Dr. Tej Bahadur Sapru) 
for the appellant, contended that the oath was in the manner 
prescribed by the plaintiff, as he took the oath on Ganges water 
and if there was any irregularity it was cured by section 13 of 
the Oaths Act. The whole statement of Clihedi Lai should be 

• Second Appeal Ko. 1447 of 1907 from a decree of H. E. Holme, District 
ludge of Jhansi, dated tbe 5tli Julj 1907, modifying a decreo of Pramalliit Hath 
Banerji, Suliordinate Judge of Jhansi, daW 30th of April 190?, 
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considered and not the portion only which detached from the rest 

Prasad Ghosh, for the respondent, submitted 
that the deponent should have taken the oath with Ganges water in 
his hand and should have said that he made the statement on 
his honour, only swearing with Ganges water m his hand was 
not enough. . 

Stanley, 0. j., and Baneeji, J.— This appeal arises out of a 
suit brought by the plaintifi to recover money alleged to be due 
by the defendants! and 2 in respect of a contract for sale o± 
intoxicating drugs taken by the defendants 1 and 2 and the 
plaintiff from the Cplleetor for a term of three years. During 
the course cf the hearing of the suit in the court of first instance 
the plaintiff stated that he would accept whatever evidence the 
defendant Chhedi Lai would give on Ganges water and on his 
honour and that the case might be decided accordingly. Chhedi 
Lai then took a solemn affirmation and taking Ganges water in 
his hands swore that nothing was due by him to the plaintiff and 
that the plaintiff’s claim was wholly false. He then said that 
Es. 826 has been due by him to the plaintiff, but that debt had 
been set off with plaintiff’s consent against a considerably larger 
sum due by the plaintiff to him in respect of another contract. 
The learned Subordinate Judge decreed the plaintiff’s claim as 
against Chhedi Lai holding that his evidence amounted to an 
admission that Es. 826 were due by him to the plaintiff and that 
the alleged set off had Hot been proved. On appeal the learned 
District Judge held that upon the statem ent of the defendant, 
Chhedi Lai, the court of first instance was bound to dismiss the 
claim whether it believed Chhedi Lai’s statement or not, provi- 
ded that Chhedi Lai had taken the oath precisely as prescribed 
for him. Then the court, commenting upon the words by 
which Chhedi agreed to be bound, observed ; “ But the oath 
Chhedi Ld took was only on the Ganges water (half Qanga jali) 
and not also on his honour (wa> ima/iiso) and held that this was 
not as prescribed. This appears to us to be mere hair-spliting. 

• Chhedi Lai on being sworn necessarily took an obligation upon 
him to give eyidenee on his honour and he gave his evidence 
having Gauges water in his hands. It iras not possible for him 
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to take his honour in his hands as well as the Ganges water. In 
taking the oath which he took, he undertook on his honour to 
swear truthfully and having the Ganges water in his hands it 
appears to us that he folly satisfied all that his opponent required. 
He swore that nothing was due inasmuch as the dgbt had been 
set 0 fir ; and in view of this evidence, which under section 11 of 
the Oaths Act the court was bound to accept as conclusive proof, 
the claim should have been, dismissed. We accordingly aFow 
the appeal, and setting aside the decree of the courts below, we 
dismiss the plaintifiFs suit with costs including fees, in his court, 
on the higher scale. 

Appeal chereQd. 
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Befoi'B 'Mr. Justice Ailcman. 

EMPEROR r. UMER-UD-DIN# 

Criminal Frocedure Code {Act Wo. T o/lSQS), section 403 comjaJaini-^ 

Order of Acquittal - Whether har to a netc trial. 

A soldier from Burma sent an intimation to the District Magistrate that 
he had authorised his brother to file a complaint against the accused for * 
enticing away his wife. When the case came on for hearing, it appeared that 
the brother had no such authority and the Magistrate acquitted the accused. 

The complainant then filed a complaint personally. Meld that the previous 
acquittal was no bar to the trial of the present complaint inasmuch as the 
fiaiing of the Magistrate amounted to this that there was no complaint before 
him. Queen 'Empress v. Baltcanf, (1) referred to. 

Mr. (7. Boss Alston^ for the accused. 

The Assistant Government Advocate, (for whom Mr. R. Mat- 
coMhBon) for the Crown. 

Aikman, J. — In my opinion no sufficient ground exists for 
interfering in this case. Mohammad Farookh, a soldier serving 
with his regiment in Burma, sent an intimation to the District 
Magistrate of Bijnor that he had authorised his }3rother to bring 
a complaint against the applicant, Umer-ud-din, for eiitieing 
away his (Mohammad Farookh’s) wife. This charge against the 

•Grimim»l Revision 81-2 of 1903. agMuet; order of A. B.‘fforie, Biskiet 
M'^glstrata o! Bljaor, dated the lOfchNovcnbar 1933, . 


(1) (1886)1.11. B.J9A11., 131, 
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KHUNNI LAL (PLAi™) MADAN MOHAr^ 

(Dependants).* 
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to repar and in sucb cases a power of sale is implied if there is no 
payment-iiiwr Chanel LahJmaji v. Eila Marar (1). 

Mr M L.Agarwala.,{mth him Mr. F. WaUach and B.bn 
JlPrasad Chosh), for respondents. The right.toTossessron was 
f d afthe suit was not brought within time. The possession 
onhf responde'nts mortgagors after the expiry of fiveyeai^ was 
advLe to the mortgagees. Lachman v. G^hari Lai (2), 
2^dri V. D.ji Bhau, (3). Section 67, dame (a), of the Trans- 

ferof Property Act did notallow a usufructuary mortgagee o 

get a decree for sale. KasU Ram v. Sardar Singh (4). 

Pandit Mohan Led Nehru was beard in reply. _ 

A ir Hus A 12? JJ.— This was a suit m 

liXCHABBS and KARAKAT ^ 

T 1, the ulaintifif asked for the sale of a certain property on 

IJt of . mortsage, a.tod ft. 17ft De«n,b.r 1878, or m ft. 
n-.. .native for possession of the mortgaged property. Both the 

rai.mus.d «» p^r.- o. tt. 17 . 1 . 

December 1878, a mortgage was made for five yeais with pos- 
Lon The deed provided that at the end of the five years the 

L.tga.or should be entitled to redeem the niortgaged property 

Td it^farther contained a covenant by the mortgagor thah 
he would repay the principal at the end of five years in a 
lump sum. Shortly after the execution of the mortgage, that 
!■ to say on theSth of March 1879, the mortgagees made a 
iLse to one of the mortgagors for a term of five years. It has 
been found by the court below that the mortgagees sued for 
and obtained decrees for the payment of rent reserved by 
the le.ise, dming the term of the lease ; but that after the 
expiration of the term of the lease the mortgagees no longer 
sued for the rent and the title of the mortgagees as landlord 
was no longer recognised. It is quite clear that no rent was 
ever paid since the determination of the lease, and there is 
no evidence that there was any new agreement entered into 
that the mortgagors should conxinue to hold on after the 
determination of the lease as tenants of the mortgagees. The 
plaintifi contended, first, that he was entitled to hrmg the 
property to sale; secondly, that the mortgagors had never 


(U (1903) I. L. E., 27 Bom., GOO. 
(2) (1901) 1 A. L. J, B, 201. 


(3) (1900) L Ii. B., 24 Bom., 504. 

(4) (1905) I. L. E, 28 All., 157. 
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ceased to be his tenants and that therefore I e was net barred 
by limitation; and thirdly, that the defendants or persons 
through whom they claim had given an acknowledgment within 
the meaning of section 19 of Act XV of 1S77. During the 
course of the arguments the point that an acknowledgment 
had been given had to be abandoned, and it is unnecessary 
for us to deal with this question any further* The only 
acknowledgment that could possibly be relied upon was given 
in the year 1899 and if the defendants’ contention was right, 
the plaintiff’s claim was already barred at the date of the 
alleged acknowledgment. We now deal with the pkiniiff’’s 
«)ntention that he must be regarded as a landlord suing his 
tenant for possession* Under article 139 of the second schedule 
of Act XV of 1877, a suit of this nature must be brought 
within twelve years from the date when the tenancy is deter- 
mined. The lease determined in 1884 and the present suit was 
not instituted till the year 1904. The plaintiff, however, con- 
tends that on the determination of the lease the defendants became 
his tenants from year to year, according to the provisions of 
section 116 of the Transfer of Property Act That section no 
doubt provides that if the lessor after the determination of the 
lease accepts rent from the tenant or otherwise assents to his 
continuing in possession, a new tenancy will be presumed. In 
the present case there clearly w'as no acceptance of rent by the 
lessor, and save for the mere fact that the defendants or their 
representatives remained on in possession there is nothing to 
suggest that the mortgagee or his representatives ever assented 
to their continning in possession. We have been referred to 
a case, Frem S'wh v. Blmiyui (1). In that ease a suit was 
brought by the plaintiffs alleging that a lease had been given by 
their predecessor to the predecessor of the defendant of a certain 
house on condition that he should pay a certain rent and that if he 
failed to pay the rent then he should vacate the house. A Foil 
Bench decided that tie mere fact that the tenant neglected to 
I ay the rent would not confer on him a title adverse to his lessor. 
It is to be mentioned that in that case there was no fixed period 
as in the present case. That decision was given in 1879 before 
11) {im) LL.B.,2AD«517. 
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fche passing of the Transfer of Property Act. Section 111 of 
that Act expressly provides that a lease of immovable property 
determines by efflas of time limited thereby. We do not 
think that the case we have just now quoted applies in the 
present case. 

There remains the question whether or not the plaintiff is 
entitled to a decree for the sale of the property. Section 67 of 
the Transfer of Property Act makes provision for the bringing 
of suits by mortgagees for the sale of the mortgaged property j 
but clause (a) expiessly provides that a usufructuary mortgagee 
can under no ciicumstances institute a suit for foreclosure or 
sale. If therefore the mortgage in the present case was a 
usufructuary mortgage, it is quite clear that the plaintiff* can have 
no remedy by way of sale. The mortgage on the face of it 
appears to be a usufructuary mortgage. It is called a usufruc- 
tuary mortgage and it provides for the redemption of the property 
by repayment of the principal at the end of the five years. It 
is contended that it became a simple mortgage at the end of 
the term. We do not think that this contention is sound. If 
the mortgagees had remained in posse? sion as chey were entitled 
to do, the mortgagor, under the provisions of section 62 of the 
Transfer of Property Act, could not have recovered possession 
even after the expiry of the term until after he had paid or 
tendered to the mortgagee the principal money ox deposited the 
same in court. We think under the circumstances that the 
decree of the court below was correct. We dismiss the appeal 
with costs. 


Appeal dismissed. 
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Ssfors Mf* Jmtiee Michards and Mr, Justice Karamat Musain, 

JjMj SINGH OTHBES (deeeubants) u. KHALIQ SINGH A¥D OTHIBS !Fehrmrg |Sr 
(PLAl5?TlrEs). * ’ 

Act (local) Wo, IX ofl9Ql f Agra Tenancy Act)^ section 199 — Sait for arrears 
of rent — Tenant not pleading proprietary title — Subsequent suit for dec^ 
laration of Bes judicata. 

la a suit for arrears o£ rent under Act Ko. II of 1901 the plaintiff didaofc 
set up bis proprietary title to tbe land in suit. Sold that a subsequent suit in 
tbe civil court for establishment of bis proprietary right was barred by tbt 
principle of res judicata. — JBehari v. Sheohalah (1) followed. 

The facts of this case are as follows ; — 

The plaintiffs brought tlve present suit for a declaration that 
they were the proprietors of certain plots of land and also piajed 
that a decree for arrears of rent pas«!ed against them on 20th 
January 1006, be set aside. In the Revenue papers the plots are 
recorded as in the cultivation of the plaintifis. The plainti ffs twice 
applied for correction of the Revenue papers but the Revenue 
Courts disallowed the application deciding that the entry was cor- 
rect. The defendants then brought a suit for enhancement of rent 
of all the plots and that suit was decreed on 1 1th March 1904 and 
on the basis of the decree for enhancement a suit for arrears tvas 
brought by the defendants and decreed on 20th January 1906. 

In the suit for arrears Khaliq Singh plaintiff had alone appeared, 
but in his defence he did not allege that he was proprietor of any 
of the plots. The lower courts decreed the plaintiffs^ claim The 
defendants appealed to the High Court. 

Mr. Abdul Raoof, for the appellants, contended that in the 
suit for arrears the present plaintiffs could have raised the ques- 
tion of proprietary title and that not having raised it they were 
barred by the principle of res judicata from raising it now. 

He relied on Behari v. Sheohalak (1). 

Babu Surendra Nath Sen, for the respondents, contended that 
under section 193 of the Tenancy Act the provisions of the Civil 
Procedure Code were to apply only if they were not inconsistent 
with the Act. If the plea of title had been decided by the 
Bevaniie Court, the decision would have been res judicata* 

• Second Apj^sl Ko. 1334 of 1907, from a decree of h. Marsb^II, District 
Jadge of Mainpnri, da ted tbe 22nd July 1907, confirming a decree of Isbri 
Prasad, SuBo.rdin»ta Jn3g« of llAinpari, dated the 23rd June 19C®, 

(1) (1907) I. h. E., 29 AH., 001. 
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Section 199 of the Tenancy Act enacted that if the tenant 
pleaded proprietary title; the Revenue Court was to adopt one 
of the two courses mentioned therein. It was only when 
the plea was raised that the Revenue Court could decide the 
question. 

Richaeds and Kaeamat HusatN; JJ. — This was a suit 
broughtby the plaintiffs fora declaration that they were proprietors 
of certain plots of land which are spec] fied in a list at the end of the 
plaint. They also asked to have a certain decree for rent granted 
by the revenue court set aside. It appears that as far back as the 
year 1872; the defendants or their representatives were recorded as 
proprietors and the plaintiffs in the present suit were recorded as 
cultivators in respect of the holdings the subject-matter of the 
present suit. In the year 1902, the plaintiffs made an application 
to correct the entry in the revenue papers. This application was 
refused. In 1903, a similar application was made with a like 
result. The defendants in the present suit then applied in the 
revenue court to have the rent payable by the plaintiffs enhanced 
and the application was allowed in March 1904. In the year 
1906 the defendants sued the plaintiffs in the revenue court for 
arrears of eubanced rent. Only one of the plainiiffs in this suit, 
namely Khaliq Singh, appeared, but a decree was given for en- 
hanced rent and this is the decree which it is now sought to set 
aside. The plaintiffs by their present suit seek to go behind all 
the proceedings in the revenue court and to have it declared that 
they are proprietors of the holding of which they have been record- 
ed as culfeivatory tenants ever since the year 1872. If the law 
permitted this to be done it would be very unfortunate. It 
would mean that the time of the revenue court in considering the 
questi{>n of the enhancement of rent, and also in deciding the 
issues between the parties in the suit for arrears of rent, would 
have been completely wasted, and it would tend to bring the 
civil and revenue courts into conflict. It does not appear that 
the plaintiffs ever .setup their proprietary title until they institut- 
ed the present suit. When they were sued for arrears of rent it 
is quite clear that they did not plead the proprietary title. We 
have had ihe Judgment of the revenue court in that case read to 
us. It has been ingeniously argued by Mr. Surendra Nath Sen 
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lliafc tlie revenue court has only jurisdiction to decide a question 
of proprietary right or to order the defendant to bring a suit in 
a civil court under the provisions of section 199 of the Tenancy 
Acty in a case in v’hici the defendant has expressly pleaded Iiis 
proprietary title and he argues that inasmuch as the plaintiffs in 
the present ca^e did not plead proprietaiy title when sued in 
the revenue court the question never was capable of being decid- 
ed by a revenue court We think that such construction of the 
Tenancy Act is quite contrary to the entire policy of the law. 
We think that when the plaintiflFs were sued in the revenue court 
they were bound under the provisions of section 199 of the Ten- 
ancy Act read with section 13 of the Code of Civil Procedure 
(Act No. XIV of 1882) to put Toward as a defence to the suit 
their plea of proprietary title, and that having failed to do so 
the matter is res judicaicc, and it is not open to them to raise 
the question afredi in the present suit. We find that a similar 
view wa'' taken by a Judge of this Court in the case of Bihari 
\\ Sheohalak ( 1 ). The learned Judge in that case pints out 
the alteration that has been made in the law by section 199 of 
the Tenancy Act and distinguishes eases arising since the 
passing of that Act from eases coming’ under the provisions of 
Act No. XII of 1881. We allow the appeal, set aside the decrees 
of the courts below, and dismiss the plaintiffs^ suit with costs in 
all courts including in this court fees on the higher scale. 

Appeal deemed. 

Before 8if John Stanley, Kniyhi, Chief Justice and Mr, Justice Saner jL 
JHUMU SIHG-H (Defendant) p. CHHOTKAH SllsGH and othebs 
(Plaintiffs).* 

Veufructmry mortgage — Mortgages not in possession of a portion of the 
mortgaged property — Acquiescence of mortgagee in part performance-^ 
Stipulatian for ini ere si -^'Redemption without payment of interest, 
Wliere a mortgage-deed provides for payment of interest if ” tliere is any 
defect (nuqs J in tlie mortgaged property and any manner of defect arise in the 
mortgagee’s possession,” held that the defect referred to is a defect in the 
title of the mortgagor whereby the mortgagee should fail to get possession or 
having got possession should lose it, 

* Second Appeal Ko, 1389 of 1907 from a decree of F. D. Simpson, District 
Judge of Gorakhpur, dated the 7th September 1907, confirming a decree of 
Achal Behari, Subordinate Judge of Gorakhpur, dated the SOth July 19<^. 

(1) (1907) I. D, a, 29 AU., 601. 
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Meld further that the mortgagee having allowed the mortgagors to retain 
possession of a part of the mortgaged property and made no claim in respect of, 
the stipulation in the mortgage-deed referred to above his claim for interest is 
barred by his acquiescence. Fartab Bahadur Singh v. Cf-ajadhar BaMsh Singh 
(1) and Kliuda Bakhsh v. Alifn^un-nitsa (2) referred to. 

The facts of the case are as follows :— 

Cbahak Ball adur Singh and Harbans Bahadur Singh; plain- 
tiffs, 2nd party, mortgaged with possession the properties in 
dispute to defendant Jhiinku Singh under a mortgage deed; 
dated 2oth August 1888 ; and subsequently sold their share in 
mauza Badhia to Chhotkan Singh; plaintiff; Ist party, under a 
sale deed, dated 23rd June 1905. The plaintiff 1st party depo- 
sited the mortgage money in court under section 83; Act IV of 
1882, to defendant's account but the latter refused to accept the 
tender on the ground that he had not obtained p)ossession of a 
portion of the mortgaged property. A suit was brought for 
redemption. The Subordinate Judge decreed the plaintiffs' 
claim. Gn appeal the District Judge referred the case to the 
lower court for a finding as to the length of the period of dis- 
possession of the mortgagee. On return of the finding the 
District Judge relying on the case of Lachman Das v. Baldeo 
Singh (3) dismissed the appeal. The defendant appealed. 

Hon’ble Bandit Madan Mohan Malaviya (with him Babu 
Jogendranath Chaudhri) for the appellant, contended that 
the lower appellate court having found that the defendant 
was kept out of possession of more than half of the property for 
4 years and 7 months, should have decreed interest to the defen- 
dant for that period and that the louder appellate court having 
held in its order, dated 9th November 1906, that the defendant 
was entitled to interest, it was not competent to go behind that 
order. He relied on Eishmi Kuar v. Ganga Prasad (4). 

The Hon'ble Pandit Sundar Lai (with him Babu 
Saran) for respondents; relied on Partah Bahadur v. Qajadhar 
Bakhsh (1) and Khuda Bakhsh v. Alim-un-nissa (2). 

Stahley, C. J. and Baherji, J.— This appeal arises out of 
a suit for redemption of property the subject of a usufructuary 
mortgage; dated the 26th of August 1888. The plaintiffs, 2nd 

(1) Weekly Holes, 1883, p. 91. (3) (1902) E. B., 29 1. A., 148, s. 0., 1. L. R., 

24 All., 621. 

(2) (1908) a A. L. J. B., 64. (4) (1904) I. U R., 27 AH., 313. 
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parfej; -who are the mortgagors, sold their interest in the equitj 
of redemption to the plaintiff No. 1 on the 23rd June 1905 
and the plaintiff No. 1 deposited the mortgage debt, Es. 1,800, 
in court under section 83, Act IV of 1882, to the account of the 
defendant but the defendant refused to accept the same. The 
properties mortgaged are 12bigha3 of sir in Badhia and fractional 
shares in 5 villages, viz, Tirhabir and 4 others. The defendant 
obtained possession of the sir and the share of Tirhabir on 
the execution of the mortgage, but he did not get possession of 
the shares in the other villages till April 1893, i.e. 4 years and 
7 months after the date of the mortgage. 

The principal ground upon which the defendant refused to 
accept the amount deposited in court was that the mortgage deed 
contained a provision for the payment of interest at the rate of 
2 per cent, per mensem if possession of the mortgaged property 
were not delivered to the mortgagee; and that he did not get 
possession of portions of the mortgaged property^untiFthe month of 
April 1893, and is, therefore, entitled to interest on the mortgage 
debt. The court of the first instance decreed the plaintiff^ 
claim and the decision of that court was affirmed by the lower 
appellate court. 

Two grounds of appeal have been pressed before as; the 
first is that inasmuch as the lower appellate court found that the 
defendant was kept out oi possession of part of the mortgaged pro- 
perty for a period of 4 years and 7 months, it should have decreed 
portion at least of the interest claimed for that period. The 
stipulation in the deed provides for payment of interest if there 
is any defect (nuqs) in the mortgaged property, or any manner 
of defect arise in the mortgagee’s possession.^^ It is not quite 
clear what these words mean, but w’e are disposed to think that they 
refer to a defect in the title of the mortgagor whereby the mort- 
gagees should fail to get possession or having got possession should 
lose such posses- ion. However this may be, the mortgagees took 
posses don of part of the mortgaged property and raised no 
objection. They allowed the mortgagors to retain possession of 
the residue of it and made no claim in respect of the stipulation 
in the mortgage deed to which we have referred. We are 
inclined to think that the lower appellate court was right in the 
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reason wMch it suggested for this. It observes that “ apparently 
the land revenue assessment is comparatively high and neither 
party ^vas very anxious to pay it/^ The principle underly- 
ing the decision in Mctja Partab BaJiaduv Si'ngh v. GdjctdhciT 
Bakhsh (1) and in the case of Kkuda Bjtfcksh v. Ali^n-uu- 
nissa (2) seems to us to be applicable to this case. The mort- 
gee’s claim for interest is barred by his acquiescence. On this 
ground the appeal in our opinion fails. The only other contention 
raised was that the lower appellate court, in an order of the 9th 
November 1906, by which an issue was referred for determina- 
tion to the court of first instance, stated that the mortgagee was 
entitled to interest for the period of his dispossession. It is 
contended that having expressed this view the learned Judge was 
nob justified afterwards in dismissing the mortgagee’s claim for 
interest. We cannot accede to this contention, but assuming 
that the lower appellate court was not justified in the course 
it adopted, the respondents are entitled now to support the 
decree of that court on the ground that the mortgagee having 
acquiesced in the mortgagor’s remaining in possession of por- 
tion of the mortgaged property, cannot succeed in his claim for 
interest. 

For these reasons we dismiss the appeal with costs. 

Apjpeal dismissed. 


MISCELLANEOUS CIVIL. 

Fefore Sir John Sianley, Knight, Chief Justice and Mr* Justice 
JSanerji, 

BAM DHAIH SAHU (AppLioiifT) axd LALIT SINGH xed othbes 
(opposite paeties). * 

Act Ko. IV of \BS2-^[Transfer of Property Act), ^sections 92, 93 — Applica- 
tion for enlargement of time — Application to he made to the court of first 
instance, not to an appellate court. 

An application under section 93, Transfer of Property Act, 1882, for exten- 
sion of the time for payment of mortgage money inja decree pa^^sed under section 
92 of that Act by an appellate court must be made to the court of first instance 


* CiYil Miscellaneous Ho. 300 of 1908. 


( ) (1902) L. B., 21 1. A., 148 ; S. 0., 
24 All., §21. 


(2) (1904) I, HE*, 27AU*,313* 
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Sk«o STarain v. Citinxi Zal (1) followed ; Salu Pratad v. Khialt Sam (2) 

dissentad from. 

This was an application for extension of the time fixe! for 
payment of mortgage money under an appellate decree of the 
High Court. 

Muoshi iScdai, for the respondent, ^raised a pre- 

liminary objection to the hearing of the application on the ground 
that the High Court had no’ jurisdiction to entertain the appli- 
eatioB, The court of first instance was the proper court to which 
the application should have been made. He relied on Skeo 
Mamin v. Ohunni Lai (1). 

Munshi Oirdhari Lai Agarwala, for the applicant, cited 
the case of B(ib% Pramd \\ Khiali Earn (2), in support of the 
contention that in a case in which there had been an appeal, an 
application for enlargement of time could be entertained by an 
appellate court as well as a court of first instance. 

Stahley, C. J. and Ba2s"'EBJI, J. — This is an application by 
Ramdhani Sahu, the appellant, for an extension of the time 
fixed by this court for payment of a mortgage debt under a 
decree of the 23rd of July 1908. By that decree the appellant 
was directed to pay a prior mortgage on or before the 5th of 
Kovember 1908. Owing to delay in obtaining a copy of the 
judgment, the date which was so fixed was allowed to pass over 
without payment. The present application is now made to this 
Court to extend the time for payment. 

A preliminary objection is raised to the application to the 
efiect that the proper court to which this application should be 
made is t!ie court of first instance. We think that this preli- 
mioary objection is well-founded. The question as to the proper 
court to which such an application should be presented was 
considered by a Bench of this Court, of which one of us was a 
member, in the ease of Shea Narain v. Ghunni Lai (1). In the 
judgment in that ease the authorities are reviewed and the 
language of section 92 of the Transfer of Property Act con- 
sidered, with the result that the Court came to the conclusion 
that a preliminary objection similar to the one now put forward 
was bound to prevail ; that w-hen a decree for redemption under 

(1) (1900) I. U B., 93 All, 88, (2) Weaklj Hot^, 1903 , p, m. 
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situate in an agricultural village. They admit that the site upon 
which the dera stands is situate in a mahal of the village called 
mahal MuUani in which they have no share. They themselves 
are owners of property ins. mahal of the village known as mahal 
Sarkh- When the Revenue Courts partitioned the village in 
1867j the site on which the dera stands was allotted in its 
entirety to mahal Multani. The title of the plaintiffs rests partly 
upon inheritance from certain persons who were proprietors in 
possession of the dera^ partly upon purchase. They say that they 
have reputedly a-ked the defendant to partition the dera and to 
give them possession over their share. As the defendant refuses 
to accede to this request they iiave brought the present suit for 
partition of their share in the c2era and for exclusive possession 
over it. The defence^ amongst other grounds, with which we are 
not concerned, raises the question that plaintiffs cannot ask for 
partition of the dera^ but might ask for the rent of that portion 
of it which is occupied by the defendant. The court of first 
instance, holding that the claim was virtually one for partition and 
separate possession of the site of the dera in suit and that it wag 
unmaintainable, dismissed the suit. The lower appellate court 
found that as the plaintiffs were owners of a portion of the 
house in dispute they were entitled to separate possession of 
their share of the house by partition and the mere fact that the 
defendant w^as owner of the site of the house cannot defeat the 
jilaintiffs’ rights to claim partition of the building itself. The 
defendant appeals from this order and his plea is that the plain- 
tiffs are not owners of the site of the house w’hieh is situate in 
a mahal exclusively owned by him and the plaintiffs are 
not entitled to claim partition of the house in dispute. On 
behalf of the respondents our attention was called to the 
cases ot Abdul 3ihiinan r. Mashina Bihi (1), and Iswar 
Parelmd v. Jagarnath Singh and others (2). In the first 
of these two eases it W'as held that it was not within the juris- 
diclioa of a Court of Revenue to partition a ^ ehhauni ^ or 
eoliecdon Loose. The second case ’was a ease in which the 
parlies were co-sharers in the 'village and while the village re- 
mained undivided the defendants had erected a building. On 
(1 1 Weekly Kotes, 1899, p. 49. (2) Weekly Notes, 1906, p, 194. 
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partition the revenue authorities allotted the plot on which the 
building stood to the share of the second party the plaintiffs. 
The plaintiffs sued for demolition of the building and for reco- 
v^ery of possession of what they deemed to be their share of the 
land covered by the defendants’ building. It was held that 
the suit for demolition was bad, but that it was still open to 
the plaintiffs to ask the Eevenue authorities to assess ground rent 
on the premises occupied by the defendants. 2^ either of these 
two cases is on all fours with the present case. The suit as it 
stands, though in name a suit for partition of the building, is 
in reality a suit also for partition of the land on which that 
builling stands. It is a matter which arises on partition and 
which should be dealt with by the Eevenue Courts. In our 
opinion section 233, clause (fc), forbids the Civil Court exercising 
jurisdiction over a suit of the form in which this one has been 
brought. "We decree the appeal, set aside the decree of the court 
below, and restore that of the court of first instance with costs. 

Appecil decreed. 


Before Sir John Stanley ^ Knxghi, Chief Jntiiee ani Mr. Justice Banerji. 
lltJSAmiAT DHUMAI:! (Bbfehdaot) «.SYED ABDULLAH KHaN, 
(PoAumpp).* 

Tort s-^Malicious prosecution — Amount of damages — Second appeal , 

In a suit for damages for malicious prosecution the question of tBe 
amount of damages is a question of fact and it is not open to tlie HigU Court 
to interfere in second appeal upon sucli a question. Bane Madhal Chatierjes 
V. Bkola Bath Bmerjee (1), and Jagesmar Sarma v. JDina Bam Surma (2) 
referred to. 

The facts of this case are as follows : — 

Ifusammat Dhuman, the appellant, filed a criminal com- 
plaint against the respondent Nawab Abdulla Khan charging 
him with st^mling the ornaments which had been on the person 
of a girl named Shiriii Jan and which it w^as alleged belonged 
to the appellant. She also complained that Kawab Abdullah 
Khan had wrongfully confined that girl and a maid-servant. 
The complaint w:as dismissed by the criminal cou't. Nawab 

♦Second Appeal No. 233 of 1908 from a decree of H. E. Holme* District judge 
of Jhansi, dated the 23rd December 1907, confirming a decree of Framatiia Natli 
Banerji, Subordinate Judge of Jbansi, dated tlie 21sfc August 1907. 

(1) (1S38) 10 W, 1,54. MUm^) S C. L. J. 340, 
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Abdullah E'han thereupon brought the suit^ which gave rise 
to this appeal, for damages for malicious prosecution. Both 
the lower courts found that the complaint filed by Musammat 
Dhuman w’as false to her knowledge and malicious and award- 
ed Es. 700 as damages. 

Babu jSital Prasad Ghosh, ior the appellant, contended that 
the amount of damages awarded was excessive. 

Dr. Satish Chandra Banerji, (for whom Babu Jagahandhu 
Phani) for the respondent submitted that the question as to the 
amount of damages was one of fact and could not be raised in 
second appeal. Banee Madhuh v. Bhola Nath (1). Jogeswar 
Sarma v. Dinaram Sarma (2). Joharuddm v. Dahee Per shad 
(3), 

STiKLEV, C. J. and Banerji, J. — This appeal arises out of 
a suit for damages , for malicious prosecution. It appears that 
the appellant filed a complaint against the respondent charging 
him with having stolen the ornaments which were on the person 
of a girl named Shirin Jan who eloped with the son of the res- 
pondent. She also complained that the plaintiff had wrongfully 
confined that girl and a maid-servant and she applied for 
the search of the plaintiff’s house which was accordingly search- 
ed. The complaint was found by the criminal court to be un- 
founded and was dismissed. In this case the plaintiff sought to 
recover Es. 500 as damages for loss of reputation and Es. 499 as 
damages for mental and physical suffering. The Court of 
first instance made a decree in the plaintiff’s favour for Es. 700 
and this decree has been affirmed by the lower appellate 
court. Both the courts have found that the complaint made 
by the appellant, w'hich in her defence to the present suit she 
asserted to be true, was false and malicious and without reason- 
able and probable cause. That finding is based upon 
legal evidence and we are not satisfied that it is erroneous. 
The only question which remains therefore is that of damages. If 
we had to decide that question ourselves, we should certainly 
hold that the amount awarded was excessive, but it has been 
held by the Calcutta High Court in Banee Madhab Chatter jee 

340. 


(1) (1868) 10 W. B, 164; (2) {1893} 3 0. L. J. > 

(3) (1870) IS W. K, 22. 


‘•I 

ik 




ALIiAHABAB SEEIES. 


335 


¥01*. XXXI.] 

V. Bhola Nath Banerjee (i) and Jageswar Barma v. Dim- 
ram Barma (2) that the question of the amount of damages is a 
question of fact and it is not open to the High Court to inter- 
fere in second appeal upon such a question. We are not pre- 
pared to dissent from the view held in those cases, and accord- 
ingly dismiss the appeal with costs. 

Appeal dismissed. 


Before Sir John Stanley, KnigM, Chief Justice and Mr, Justice Banerji, 
HAMIDA BIBl and another (Flaintipfs) u. AHMAD HUSAIH 
(Defendant).’^ 

jict Mo, IV of 1882 (Transfer of Br op erty Act), section CO --Inheritance of 
mortgagor's rights hy mortgag ee —Integrity of the mortgage hrohsen up. 

Where the equity of redemption in respect of a part of the mortgaged pro- 
jperty becomes vested in the mortgagee whether by purchase or by inheritance 
or otherwise there is a merger of rights and the integrity of the mortgage is 
broken up, 

JBT mortgaged certain properly to B who transferred h^ mortgagee right to 
M. M died leaving A as his sole heir, i? died leaving 51 heirs one of whom 
was A. Some heirs of B brought this suit for redemption of their shares only. 
Bold that the plaintiffs were entitled to redeem their shares inasmuch as the 
mortgagee having inherited put of the property mortgaged the integrity of the 
mortgage was broken up. Lachmi Marain v, Muhammad Yusuf t.8) disting- 
uished. Solha Sah v, Inderjeet (4), followed. Azimaf Ali Khan v. Josrahir 
Singh (5), Kalian Khan v. Mardan Khan (6), Mmshi v. Baulat (7) referred to. 
This was a suit for redemption of a usufructuary mortgage 
executed by one Hafiz in the year 1858 iu favour of one 
Babu LaL Babu Lai transferred his mortgagee rights to one 
Ahmad Kareem iu 1875. The plafiitiflP is one of the fifty-one 
surviving heirs of the original mortgagor. The defendant 
Ahmad Husain is also one of the heirs of the mortgagor but he 
has also suc^^eeded by right of inheritance to the moitgagee rights 
of Afimad Kareem as his sole heir. The plaintiS brought* this 
suit for redemption of her share in the mortgaged properly on 
payment of a proportionate amount of the mortgage money. 
The defence was that the plaintiff could not redeem her own 
share only in the mortgaged property. Both the courts below 

* Appeal No. 80 of 1908 under section 10 of the Letters Patent, 

(1) (1868) 10 W.E., 164. |4) (1873) 5 N. W. P., 148, 

(2) (1898)3 C. lij., 340. (5) (1870) 13 M. I, A„ 404, . 

(S) (1894) I. D. B.. 17 AII„ 63, (6) (1906) 1. L. B.. 28 AIL 165. 

(7) (1906) L IL B., 29 AIL, 262, 
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decreed tie plalutifPs suit. The defendants preferred a secoml 

appeal to L High Court, ^.hieh was decreed by Ghieexh, 

The plaintiffs appealed under section 10 of the ^stjers Patent. 

Mr M. L. Agarwala, for the appellant, submitted that as t le 
defendant, who represented the mortgagee, had acquired as 
one of the heirs of the mortgagor, a share of the iiguts of the 
latter, the plaintiffs had a right under section 60 of the Trans. er 
of Property Act to redeem their own shares only. The word 
^acquire ” used in section 60 of the said Act was a general word 
and included acquisition by inheritance. He 
Khdn V. Mardan Khan (1), and Munshi v. DauLat 

Mania Muhammad BahmatuUah, for the respondent, 
submitted that the exception to the general rule laid down in 
section 60 of the Transfer of Property Act would cot apply o 
the present ease. When the mortgagee acquired the interests of 
one of the mortgagors the integrity of the mortgage was broken 
up: and therefore the law allowed other mortgagors to redeem 
their own shares. That was the principle of the exception laid 
down in section 60. That principle did not apply to a case, 
like the present where the mortgagor acquired the rights of a 
mortgacree. Ghose’s Law of Mortgage, 3rd Edition, pages 
and 306. The fact that one of the mortgagors acquired the 
rights of the mortgagee by inheritance did not break up the 
integrity of the mortgage. The object of section 60 was to 

protect the original mortgagors and mortgapes and it did not 

take into account the legal incidents that might follow. It had 
been held that even where the mortgagee allowed the mortgagor 
to pay a portion of the mortgage debt and released a propor- 
tionate part of the property, the mortgagor or bis representative 
was not entitled to redeem the rest of the mortgaged property 
piecemeal. He cited Lachmi Narain v. Muhammad Yusuf, 
(3), Ghose : Law of Mortg'rge, 3rd Edition, pages 310 and 311, 
Salig Ram Singh v. Barun Eai(4), wiNarayan v. Qanpat (5). 
' Stasiey, C. J, and Baxeeji J.— Tnis appeal arises outof a 
suit for the redemption of a mortgage made in 1858 by one Hafiz 

(1) (1905) I. L. B.. 28 All., 155. (3) (1894) J; I'-®-' q, 

(2) (1906) I. L. E., 29 AIL, 262. (4) (1872) N.-W. B. H, 0., Hep., 92. 

‘ (6) (1896) I. L. B,, 21 Bohl, 619, 626, 
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Baksli in favonr of Babu LaL The^latter transfeired his rights 
m mortgagee to one Muhammad Karim whose sole representa- 
tive, by right of inheritance, is the respondent Ahmad Husain. 
The mortgagor Hafiz Baksh died leaving several heirs among 
whom are the defendant Ahmad Husain and the plaintiffs. The 
plaintiffs seek to redeem their own share of the property on pay- 
ment of a proportionate j)art of the mortgage money. The 
defendant’s contention was that the plaintiffs could only redeem 
the mortgage as a whole and were not entitled to claim redemp- 
tion of their own share only. The court of first instance over- 
ruled this objection and decreed the claim on the ground that the 
integrity of the mortgage was broken up by reason of the defen- 
dant having inherited a part of the mortgagor’s right. The 
lovrer appellate court having affirmed this decree a second appeal 
was preferred to this Court by the defendant. Our learned col- 
league w’ho heard the appeal w’as of opinion tliat the suit as 
framed was not maintainable and dismissed it. From his judg- 
ment this appeal has been preferred under the Letters Patent. 

The learned counsel for the appellants urges that as the defen- 
dant, who represents the mortgagee, has acquired in part the 
share of the mortgagor, the appellants have the right under sec- 
tion 60 of the Transfer of Property Act to redeem their own 
share only. In our judgment this contention is well founded. 
Section 60 provides, in its last paragraph, that nothing in the 
section shall entitle a person interested in a share only of the 
mortgaged property to redeem his own share only on payment 
of a proportionate part of the amount due on the mortgage, except 
where a mortgagee, or, if there are more mortgagees than one, 
all such mortgagees, has or have acquired in whole or in part the 
share of a mortgagor,” 1 his provision gives legislative effect to 
the well-known rule that when a portion of the mortgaged pro- 
perty becomes vested in the mortgagee himself the mortgage 
security is broken up and one of the mortgagors or his represen- 
tative becomes entitled to redeem his share on payment only of 
that portion of the mortgage debt which is attributable to that 
share. Our learned colleague, after referiiog to the above pro- 
vision, ol serves : “ The eases on the point appear to me to proceed 
n the principle iHat where a mortgagee has by his act recognized 
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a severance of interest among his mortgagors and has allowed 
one of them to redeem his share of the mortgaged property on 
payment of a proportionate amount of the mortgage money, he 
cannot justly refuse to allow the other mortgagors to redeem 
their shares in the same way. The present case does not fall 
strictly under the exception as it is 'wcrded. Here one of the 
mortgagors has acquired by the accident of inheritance the entire 
rights of the mortgagee. He has not by any act of his own 
recognized any severance of interest between the mortgagors.^^ 
"We feel ourselves unable to agree with the last portion of the 
remarks of our learned brother. Where the equity of redemp- 
tion in respect of a" part of the mortgaged property becomes 
vested in the mortgagee there is a merger of rights and the 
integrity of the mortgage is broken up by reason of the right of 
redemption and the right of the mortgagee passing to the same 
person. The mortgagee cannot throw the whole burden of the 
debt on the remainder of the property and compel the other mort- 
gagors to redeem the whole mortgage. In order to bring about 
this result it is not necessary that the fusion of rights should 
be by act of parties. What is necessary is that the mortgagee 
should have acquired the share of a mortgagor. Whether he 
acquires it by purchase or by inheritance or otherwise, the result 
is the same and the mode of acquisition is immaterial. The true 
reason for the rule was thus in Sobha Sahy, I nderjeei 

(1) : — The whole estate, as to one portion of the property, has 
merged in the mortgagee and the mortgagor if compeUed to 
redeem by paymexit of the whole debt, would have to sue the 
mortgagee for contribution afterwards, and thus by two suits 
between the same parties attain the result which under the law 
as above interpreted is now attained by one suit.^^ In view, 
therefore, of the fact that the defendant, who inherited a part 
of the mortgaged property from the mortgagor, has acquired hj 
inheritance the w^hole of the mortgagee’s rights, the mortgage 
security has been broken up and the plaintiffs are entitled to 
redeem their interests on payment of a proportionate part of the 
mortgage debt. As for the ioeonvenience which may arise in 
consequence of the numerous heirs of the mortgagor being 
(1) (1873) N.-W. P.i H. G. Eep 148. 
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allowed to bring separate suils for the redemption of tlieir own 
shares cii!y,ihe same inconvenience will be the result if the plain- 
tiffs be compelled to redeem the whole mortgage, inasmuch as 
each of the other heirs of the mortgagor, ZO in number in this 
case, who are defendants to the suit, will admittedly be entitled 
to redeem his owm share from the hands of the plaintiffs. The 
principle of the rulings in Azimat AH Khan v. JowaMr Singh 
(1), Kalian Khan v. Mardan Khan (2) and Mnnshi v. Danlai 
(3)j is applicable to this case. The learned vakil for the respon- 
dent relied on Lachmi Narain v. Muhammad Tusuf (4), but 
that case has, in our opinion, no bearing on the question before 
ns. For the above reasons we allow the appeal and setting aside 
the decree of the learned Judge of this Court restore that of the 
lower appellate court. 

Appeal allowed^ 


Before Mr, Jiisiiee llicMrds and Mr. Jvsiice Karamaf Musain» 
MURABI LAL and a-kothep. (Befexdakts) v, KUNDAH LAI%(PLAiKnFF.)* 
Mindu law ’•Construction of will — Acquest to a female and on her death to 
her adopted son — Interpretation of word * Malih ’ — Bequest not conditional 
on adoption, 

A teastator beqneatlied all his property to $ and on her death to her adopted 
son K. K being the daughter ’s son of S could not he adopted under the Hindu 
Law. The testator further directed under the will that his daughter and his 
predeceased son’s daughters were to he excluded. Meld that it was the intention 
of the testator to make K. the object of his bounty irrespective of adoption. 
Banhidfa I) eh v. Bajeswar (5) referred to. 

■ The facts of this ease are as follows : — 

One Hargu Lai to whom the property in dispute originally 
belonged executed a will on 1st April 1889. The wdli com- 
menced by reciting that the testator had made a previous will 
in favour of Sant Lai his son who had predeceased him, and he 
was therefore transferring the office of legatee to his danghter- 
in Jaw Musammat Suklii. It then w^ent on to say that all the 
testator^ 8 moveable and immoveable properties should remain 
his own during his life and that after his death Musammat 

Secend Appeal No, 109 of 1908, from a decree of Austin Kendall, Addition- 
al District Judge of Meerut, dated the 18th of Kovember 1907, confirming a 
decree of H. David, Saksrdinate Judge of Meerut, daW the 19th of June 19074 

{!> (1870) 13 M. L A., 404, (3) (1906) I. K. E., 29 All, 262. 

(2) (1905) I. L. R., 28 All, 155. (4| (18941 1. L. E., 17 All, 63. 

(5) (1886) L. E., 12 1. A ., 72. 
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SakH, widow of Sant Lai, was to be ‘ ITalih ’ of all the property 
The will then set out that Musammat Sukhi had adopted 
Kundan Lai, who was Sant Ld’s dauglver’s son, and that on the 
death of Musammat Sukhi, Kundaii Lai was to succeed her. 
HarguLal died on 26th August 1893, and Musammat Sukhi died 
on the '>7th Mav 1899. The defendants claiming to have got 
the property by gift from Sukhi took possession of it. Thereupon 
the plaintifi Kundan Lai brought the present suit for ejectment 
on the basis of the will of Hargu Lai. The court of first instance 
held that the will was proved and that under the will, Musammat 
Sukhi took a life estate only and after her death Kundan Lai 
was entitled to succeed, although his adoption was not valid, in- 
asmuch as the bequest in his favour was not conditional on his 
being adopted. The lower appellate court confirmed the decree. 

The material paragraphs of the will were as follows ; 

after my deatli, Musammat SukHi, wife of Sant Lai aforesaid, shaU 


' ti. eonsml el me tie exeeital, 

adopted her daughter’s son Kundan Lai son of KewalEam . . . during the 

life-time of her husband, Sant Lai, and has performed aU ceremomes observed 
ill the brotherhood. .4fter the death of Musammat Sunhi aforesaid Kundan 
Lai aforesaid shall become ‘ai.fiF and of all the propjty and nobody 

else shall have any claim. But after his death, his mother Musammat Basso, 
daughter of Sam Lai . . . . will he ‘malik' and ‘kahs’ of aU the property. 


The defendants appealed to the High Court. 

Dr. Satish Chandra Bamrji (with him Pandit Moti Lai 
Nehru), for the appellants, contended that Hargu Lai had 
executed a previous will in favour of Sant Lai and in the last will 
the only change he purporied to make was to substitute Musam- 
mat Sukhi as the legatee. She wis to be the ‘ Malik \ that is, 
absolute owner. The meaning of the word ‘MalVc’ has been 
definitely settled by the Privy Council. Sarajmani v. Bahinath 
Ojha (Ip The bequest was to Kundan Lai as the adopted son 
of Musammat Sukkhi and Sant Lai. Kundan Lai would 
therefore only succeed if he were aud could be validly adopted. 
Being a daughter’s son he could not be adopted and as tlie 
adoption was the motive and the condition of the bequesu, the 
adoption being invalid, the bequest was inoperative. He cited 
(1) (1907)1. L, B., 30 All.» 84 ;P* 0. 
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Fanindra Del) JRaihat v. Rajeswar Dass (1), Pmrendra Keslmh 
Roy V. Burgasoondery Dossee {2), Karamsi Mashoitji w Kar- 
fMTndms Natlia (iS), Lali v. Murldhar (4). 

Hon^ile Pandit Madan Median Malav^yx^ for the I’espon- 
cleiitj was not called upon. 

Eichaebs and Kakamat Husain, JJ.— This was a siiitj to 
recover possession of certain shops. The plaintiff claims under 
a will of one Hargn Lai. The defendanls are the persons 
who would have succeeded to the property but for the wilL 
Hargn Lai had one son named Sant Lai, who predecea-ed 
Mm leaving a widow, Musammat Sukhi. Musammat Sukhi 
had four daughters, Musammat Sendiio, Musammat Gendu, 
Musammat Ghana and Musammat Baso. The plaintiff is the 
son of Musammat Baso. The will is dated the 12th of 
April 1893, and it commences by reciting that the testator 
had made a will in favour of Sant Lai. It then goes on 
to say that all bis property, "moveable and immoveable, is 
to remain his own during his life and tbar after\mrds Musam- 
mat Sukhi was to be the malilc of all propedy. It then sets out 
that Musammat Sukhi has adopted Kundan Lai with his approval 
with all due formalities and that on the death of Musammat 
Sukhi Kundan Lai will succeed her. After the death of Kundan 
Lai Musammat Baso was to succeed. The will then concludes 
with special directions that neither Musammat Pari, daughter of 
the testator, nCr any of his son^s daughters, were to have any 
right whatever. It is admitted that Kundan Lai being a 
daughter’s son coiil 1 not under the Hindu law be adopted as a 
son of Sant 1-^1. The appellants contend that upon a true con * 
struction of the will the reason or motive of the gift to Kunda* 
Lai w^as that he had been adopted. This is the only question 
that has been seriously pressed in this appeal. We think that 
the decision of the court below was correct. The testator for 
reasons wh’ch he gives expressly excluded from sharing in his 
property the persons wiio would have taken if there had been no 
will. Kundan Lai was the testator’s sole male descendant, A 
number of cases have been cited tons including the passage from 

m (1885) I. L. B.. 11 Calc., 46S, P. G. (3) (1^8}T. L. B., 23 Boin^, Ml, P.C. 
(2) (1891) I. L. B., 19 Oak., m, F. 0. (4) (1906)1, L. E., 28 All,. 488. F, C. 
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a judgment of Sir Eichaeb Couch in the case of Fanindra Deb 
Baikat v, Rajeswar Dass (1) : The distinction between what 
is description only and wdiat is the reason or motive of a 
gift or bequest may often be very fine^ but it is a distinc- 
tion which must be d?awn from a consideration of the language 
and the surrounding circumstances.’^ We think upon a true 
consideration of the language of the will and the surround- 
ing circumstances that the adoption of Kundan Lai was not 
the reason or motive of -the gift and that the testator wished 
to make him the object of his bounty irrespective of his having 
been legally adopted. We acccrdingly dismiss the appeal with 
costs. 

Appeal dismissed. 


MISCELLANEOUS CIVIL. 


Before Eir John Stanley, Kniyht, Chief Justice, and Mr. Justice Banerji. 

B. AKD K. W.EAILWAY (Plaxhtiff) f>. BANBHU SIHGH (Befeitfaxtt).* 

Act {local) Fo. 11 (?/1901 — [Ayra Tenancy Act), section it — Tenant — License 

to cut grass from embanTeements of a Bailway line — ^Profit a prendre— 

Jurisdiction of Civil Court, 

A person anthorized by a Railway Oompany to cut grass from tlie Eailway 
embankments is not a tenant within the meaning of section 4 of the Tenancy 
Act, and the payment which he agreed to make is not rent. The right which 
he obtained under the agreement is in the nature of a yrofit d prendre, A suit 
for recovery of the amount agreed upon lies in the Civil Court. 

This was a reference made by the Munsif of Gorakhpur, 
under section 195 of the Agra Tenancy Act. 

The parties were not represented. 

The facts of the case appear from the judgment of their 
lordships. 

StaxIiEY, C.J. and Baheeji, J.— -This is a reference by 
the learned Munsif of Gorakhpur, under the provisions of 
fecMon 196 of the Tenancy Act. From the ref erence it appears 
that the defendant was authorised by the plaintiff company 
under a written document to enter upon part of the railway em- 
bankment and cut grass therefrom. The suit was brought 
by the Eailway company to recover the price of the grass and 
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the learoed Miinsif was doubtful as to whether he htd jurisdic- 
tioB to eutertain it in View of the provisiocs of the Tenancy Act. 
The Munsif was doubtful whether the defendant was a tenant 
of the plaintiff company within the meaning of that expression 
in the Tenancy Act and as to whether or not the return agreed 
lo be made by the defendant for the appropriation of the grass 
on the embankment was not rent within the meaning of section 
4 of the Tenancy Act. We are of opinion that the defendant 
is not a tenant of the plaintijBT company within the meaning of 
the Tenancy Act. He has merely obtained from the company 
a license to go upon their embankment and cut grass therefrom. 
The right which he obtained under the agreement w^as in the 
nature of a projU d prendre and mothing more. He did not 
thereby become * a tenant cf the plamtifif company and the 
payment which he agreed to make was not iir the nature of rent 
within the meaning of that expression in the Tenancy Act. 
We direct the learned Munsif to proceed with the hearing of 
the suit. 


APPELLATE CIVIL. 


JSeJore Sir John Sianleyy Knighf, Chief J&stiee and Mr, Jnetice BanerjL 
ABDUL LATiP EJSAH akd anotheb (Plmxtiffs) r. N1YA2 AHMED EHAN 

(Defendant).* 

Muhammadan Law—Sunrdh — Marriage draught about ig fratai — Xc> 
consummation — Botcer-^ Liahiiifg (f ike huahand to pag to ike 
heirs o f wife. 

When conserjt to a marriage is obtained by fraud or force, such marriage h 
imalid unless ratified, and the husband is not liable to pay the dower of t!i ? 
ifxj^sed wife to her heirs. 

The facts of this case are as follows ; — 

One Miisammal Akbari was married on 5th FebruarylS90, 
i» the defendant. She died before consummation of the marriage, 
on 28th December, 1896. The father and brother cf Musammat 
Akimri brought the present suit to recoTer their share of the 
dower debt which was settled at Rs. 20,000, but only half of 
wMcb, Es. 10, OCO,. was recoverable as the marriage was not 

•Second Appeal Ho, 285' of 1.9CB from a debtee of G, D, Steel, District Judge 
S.habianaiipiir, dated the S^th of December 1907, confirming a decree of Achal 
Bihari, Snbordimta Judge ShahJ^npnr, dated 13th of July 1907. 
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consummated. Oat of this sum of Es 10,000, half devolved on the 
husband and the other half was claimed by the plaintiffs. The 
defendant pleaded that the dower settled at the time of mar- 
riage was only Rs. 150 and further that he was induced to many 
Musammat Akbari on the misrepresentation that she was in 
sound health, while as a matter of fact she was seriously ill. The 
Court} cf first instance held that at the time of the marriage Mii— 
sammar Akbari had been sneering from serious illness and than 
theiefore according to the Hanafi law, to which the parties 
were subject, the marriage was void. On appeal, the Distiict 
Judge held that the case uas governed by the ,_Con tract Act 
and as theie was fraud practised upon the husband the suit w^as 
not maintainable. 

The plaintiffs appealed to the High Court. 

Babo Dii^rga Clmran Banerji (for whom Maulvi OhukvTB. 
Mujiaba). 

The law applicable to marriage and dower was the Muham- 
madan law ; as the parties were Sunnis it had to be decided 
whether under the Swmilaw the marriage was void. Accord- 
ing to that law, the illness of the wife does not invalidate- 
the marriage. Baillie, Muhammadan Law, pages 96 and 102*. 
A. F. Abdul Rahman’s Instil utes of Muhammadan Law, page 52^ 
Article SI. The passage quoted by the District Judge from Amir 
Ali’s Muhammadan Law, Yol. II, p. 326, does not apply to 
Mr. Ameer Ali quoted no authority for the proposition 
that the Slim and Sumci laws on this point w’cre the same. 
There wuis to direct authority in favour of the proposition that 
marrige is invalid even if procured by fraud and the Contract 
Act woiild net opply. 

According to the Bengal and Kortli- Western Provinces- 
Civil C jiirta Act, the Muhammadan Law only would be appliea- 
Me in questions of marriage and dower. 

Mr. i/. A. for the respondent. 

Stanley, C.J. and Baxeeji, J. — This appeal arises out of 
a suit brought by two of the legal representatives of one-Musam- 
mat Akbari, deceased, for a portion of her alleged dower. Mti- 
aammat Akbari was married to the defendant on the 6th of Feb- 
ruary 1906- She died on the 2Sth of^ December 1906, before 
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oonsnmmationof tlie marrmge. The plaintiff slates that the amotml 
of her dower was Rs. 20 000, that as the marriage was not con- 
summated only one-half of that amount is payable by the 
husband^ and that the plaintiff's are entitled to a half of that half, 
namely to Rs. 5,000. This sum the plaintiffs seek to recover 
in this suit. The Court of first ins tanoe dismissed tho snit and 
the decree of that court was affirmed by the lower appellate 
court. It has been found by the learned Judge that at the time 
of her marriage Musammat Akbari was suffering from a serious 
illness which prevented consummation of the marriage and that 
she died of that illness. It has also been found that the defen- 
dant, her husband, was not aware that she was suffering from that 
illness at the time of the marriage, and that the fact of the illness 
was suppressed by the father of the girL On these finding the 
learned Judge has come to the conclusion that the consent of the 
husband was obtained by fraud. As according to the finding 
of the court below, there was an active concealment of a fact 
which should have been brought to the notice of the husband in 
order to obtain his free consent to the marriage, a fraud was per- 
petrated on him at the time of the marriage. It is stat ed in Mr. 
Amir Ali’s work on Muhammadan Law, VoL II, p. 326, on 
the authority of the Baddul Muhhtar that when consent to a 
contract of marriage has been obtained by force or fraud such 
marriage is invalid unless ratified.” He also lays down on the 
same page that a marriage contracted by a sick person is depen- 
dent on eonsnmmation, so that if he die of that illness without con- 
summation, the contract is void and the wonaan has no right to 
dower or succession.” The authority for this view is the Bhamya^ 
which is an authority on Sftid law, by w^Mch the parties to this 
ci^ are not governed. But Mr. Amir Ali also says on the same 
l^ge that, it is needless to add that there is very little difference 
on these points between the Skias and the SunnisP The 
learned vakil for the appellant contends that this is the learned 
authoris own view only and that he has cited no authority in aup- 
porL of it. The learned vakil however has not been able to 
refer us to any authority which -would justify us in csomilig to a 
different conclusion. He relies on the following passage on page 
405 of l^he same iTork ; If the wife however was suffering from 
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some illness afe the time of marriage which prevented ‘Consnmma- 
lion and eventually caused her death, her right to the dower would 
be transmitted to her heirs/^ and contends that this is inconsistent 
with the opinon expressed on page 326 as qu.)t:d above. We do 
not think this is so. What is referred to on page 405 is the 
case of a valid marriage, w^here there has been no fraud or 
coercion. As we have pointed out above, if a marriage w^as pro- 
cured by fraud it is invalid. In this case according to the find- 
ing of the court below the marriage of the defendant with the 
deceased Musammat Akbari was the result of a fraud perpetra- 
ted upon him, and therefore it was an invalid marriage. It 
necessarily follows that the defendant was not liable to pay the 
dower of the deceased and the plaintiff^s suit has been rightly 
dismissed. We dismiss the appeal with costs, 

' A'p'peal dismissed. 


JBefore Mr. Justice Sir Beorge Knox and Mr. Justice Griffin, 

ICHAH GHAND (Bbcree-holueb) u, JAG-ANNATH (Judgment-uebtob.)* 
Code of Civil JBrocedure {Act XLV 0/1882), section ZlO A— Act Ko. IV of 1882 
(Transfer of Fro;gerty Aot)^ section SZ^Sale held in pursuance of a decree 
under section 89 of the Transfer of Froyerty Act. 

The appellant obtained an order absolute under section 89 of the Transfer of 
Property Act, caused the property to be sold and purchased it himself. The judg- 
ment-debtor made an application under section 310 A of the Code of Civil Pro- 
cedure for setting aside the sale; Seld that in the absence of special rules 
framed by the High Court for carrying out orders under chapter IV of Act No. IV 
of 1882, the provisions of the Code of Civil Procedure applied and the applica- 
tion by the judgment-debtor could be entertained under section 310A. 

The facts of this. case are as follows 

The appellant, Lala Than Chand, got a decree for sale under 
a mortgage in a suit to w^hich the respondent, Jagannath, was a 
party as puisne mortgagee. The decretal amount was not paid 
within the time fixed by the Court under section 88 of the Transfer 
of Property Act, 1882. The mortgagee decree-holder obtained 
an order absolute under section 89 of Act IV of 1882, and 
brought the mortgaged property to sale and purchased it 
himself. Jagannath deposited the purchase money and applied 

* Second Appeal No. 6T3 of 1908 from a decree of Ahmad Ali Khan, offi- 
ciating Additional District Judge of Aligarh, dated the 29th of April 1908, 
a decree of Muhammad Shafi, ^bordinate Judge of Aligarh, dated 

tile 1907. 
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to have the sale set aside under section 310A of the Code of Civil 
Prooeckrej 1882. The lower Courts allowed the application. 
The deeree-holder purchaser appealed to the High Court. 

Babu Burendra BoAli Sen. for the respondent, raised a preli- 
iHinary objection to the hearing of the appeal on the ground that 
no appeal lay. He cited BMhir-ud-dm v. Jhori Singh (1), 
Imtmzi Begam v. Dmman Begam (2), He farther submitted 
that section SlOAof the Civil Procedure Code did apply to 
a sale held in virtue of an order absolute under section 89 
of the Transfer of Property Act. He relied on Raja Ram 
Binghji v. Gkunni Lai ^3), MaUikmjunadn Betti v. Lmga- 
murti Pantulu (4), Krishnaji v. Mahadev Vinayak (5). 

Maulvi Shafi-uz-zamany for the appellantj contended that 
section 3lOA of the Code of Civil Procedure did not apply to a 
sale carried out in pursuance of section 89 of the Transfer of Pro- 
perty Act, 1882 He relied on Kedar Nath Raut v. Kali Chet>- 
ran Ram (6). When an order absolute was passed under section 
89, the puisne mortgagee lost his right to redeem the property 
and he was thereby precluded from availing himself of the 
equitable provisions of section 310A. 

KiJOX and Gbiffix, JJ.— A preliminary objection is raised 
to the hearing of this appeal, but we do not think it necessary to 
decide it, as independently of the objection we are of opinion 
that the appeal must fail. 

The appeal before us is a second appeal and the contention 
raised by the decree-holder is to the efiecD that seeiion 310A of 
the Code of CSvil Procedure is not applicable to a sale carried out 
under the provisions of section 89 of the Transfer of Property 
Act. The sale in the present instance was carried out in pur- 
suance of an order ab:oiute passed under section 89 of the 
Transfer of Property Act. This High Court has not tliouglit 
necessary to avail itself of the power given by section 104 of the 
Act to lay down any rules for carrying out orders under Chapter 
IT of Act ivo. IV of 1882. The suit out of which this appeal arose 
was a suit of the nature provided for in Chapter IV, In the 
absence of any special rule, the provisions contained in the Ode 

(1) (1890) t U B., 19 All., 140. (i) ( 1902 ) I. U B,.25 IM., 244. 

(2) (1907) I. lx it,, 29 Aii, 275. 0) ( 1900 ) I. U .25 104, 

|8j I, u B.| 19 AH., m. {6| {1^1 1,'ii* a.," foai 
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of Civil Procedure for suits and execution proceedings in suits 
govern suits brought under, the provisions of Chapter IV of the 
Transfer of Property Act. We are, therefore, prepared to hold 
that the sale which was carried out under Chapter XIX of the 
Code of Civil Procedure, was a sale to which the provision 
section 310A are expressly made applicable and the decision of 
the lower appellate court is not open to question on this account. 
We were referred to several cases of the Calcutta and Bombay 
High Courts. Both of those courts have made special rules 
and the case decided by those courts differ, therefore, from the 
present case. Over and above this we should not be inclined to 
interfere unless it was absolutely necessary, seeing that the 
decree-holder has got his money and all that he is entitled to, in 
the interests of justice. He^has endeavoured to take advantage 
of technical procedure in order to retain the mortgaged property, 
instead of being satisfied with the money due under the mort- 
gage-bond. We dismiss the appeal with costs. 

Appeal diamieaed. 


FULL BENCH. 


Before Mr. Juetice Sir Q^eorge Knox, Mr^ JutHce Aikman and Mr. Justice 

Griffin. 

NAJIB-UIjLAH (DEFBOTAStr) v. GULSHER KHAN asb ahoehbb 
(PLAI2m2TS.)* 

Act (Local) Ko. II o/ 1901, (Agra Tenancy Act), section Division of 
holding’^Suit for declaration of right — Suit maintainaUe. 

A smt for a declaration of right to a share in an agricultural holding is 
mainMnahle and is not forbidden by the provisions of section 32, Agra Tenancy 
Act, 1901, AeUg Eutain v. Asghari JBegam (1) followed. Achhey Lai V. Janki 
Trasad (2) overrtded. 

The facts of this case are as follows : — 

Om Imam Bux, the father of the parties, was possessed of an 
nccapancy holding of considerable extent- He died before the 
present Tenancy Act came irtto operation. He left him snrviY- 
ing a widow and four sons. Under the Muhammadan law the 
plaintiffs were entitled to 14 sihams ont of 32 siJiams^ and 

• Appeal Ho, 48 of 19Q8 under section 10 of the Letters Patent, 
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and they brought the present suit for a declaration of their isog 

right to that share. The Court of first instance decreed the 
plaiatiffs^ claim. The lower appellate court held that having ^ 
regard to the provisions of section 32 of the Tenancy Act 
^1901, the suit could not be brought and accordingly dismissed 
it. The plaintiff appealed to the High Court. Richards, J., 
set aside the decree of the lower appellate Court and remanded 
the suit. 

The defendants appealed under section 10 of the Letters 
Patent. The appeal was referred to a Full Bench by StakIiET, 

C, J., and Bahebji, J. 

Dr. Tej Bahadur Sapru, for the appellants : — The court was 
not competent to grant a declaration of the plaintiff’s’ right to 
the occupancy holding as that would directly defeat the provisions 
of section 32 of the Tenancy Act. In the Rent Act of 1881, 
there was no provision corresponding to section 32 of the present 
Act ; this section was taken from the Bengal Tenancy Act (VIII 
of 1885) with a view to protect the landlord against any division 
of the tenancy. The landlord is entitled to look upon the hold- 
ing as a single undivided one so that his right to collect rent 
may not be injuriously aflFected. Joint tenants cannot during 
the jointness of their tenure say that each of them has so much 
share in it and no more, and pay rent to the landlord accord- 
ingly. Ackhey Lai v. Janki Prasad (1). 

The effect of a declaration would be a division of the holding. 

Section 32, clause 2, says : No suit or other proceeding for the 
division of a holding or distribution of the rent thereof shall be 
entertained,’^ If a share of one of several joint tenants be 
declared, it may affect the distribution of rent within the meaning 
of that section. There is no uniformity in the rulings upon 
this point. Ashiq Husain v, Asghari Begam (2) is against the 
appellant^ but in this case the earlier ruling was not cited, 

Ayub Ali^Khan v. Mashuq Ali (3), and Ajudhia Singh v. Ram 
Bayal Upadkia (4) were referred to. Division in section 
32 may mean either actual physical division or definement 
of interest. The legislature meant that the integrity of a 

(1) I. Ii, a, 29 All, 66. (3) Weekly Hot®, 1908, p. 281, 

. {2) I. LB., 80 All, 90, (4) Weekly Holes, IW, f, 8. 
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folding should be strictly preserved and no attempt should 
be allowed to be made to break it either physically or otherwise. 
Maxwell on the Interpretation of Statutes, 4th Edition^ p. 176. 
Moreover, such a declaration is practically useless. Section 42 
of the Specific Relief Act is a discretionary section and the aid^ 
of this section should not be invoked for an infructiious object, 

Mr. Abdul Raoof^ for the respondents: — The object of section 
32 is that so far as the relation of landlord and tenant is 
coDcerned it must remain intact. The first clause of the section 
says that no division of a holding or distribution of the rent in 
respect thereof shall be binding on the landlord. It does not 
prevent the division of the holding in any event. Clause 2 of 
the section should not be read as laying down a different rule, 
Achhey Lai v. JanJd Prasad (1) does not apply to a case 
where the parties are Muhammadans. Referring to section 22, 
he submitted that where the tenancy devolves upon many per- 
sons and any one of them gets possession thereof to the exclusion 
of others, the excluded persons will be without, any remedy. 
A declaration of title cannot militate against the objects of 
section 32. Ashiq Husain v. Asghari Begam (2), 

Br. Tej Bahadur Sapru replied. 

The following judgments were delivered:— 

Aikmax, J. — This appeal has been referred to a Bench of 
three Judges on account of conflicting decisions of this Court 
upon the. main question which arises in the appeal. That ques- 
tion, shortly stated, is whether a co-sharer in an agricultural 
holding is barred by the provisions of section 32 of the Tenancy 
Act from maintaining a suit for declaration of his rights in the 
holding. 1x1 the Achhey Lai Y. Janki Prasad (1), it was 
held that a suit of this nature could not be maintained having 
regard to the provisions of the section quoted. In the cases Ashiq 
Eumin v. Asghari Begam (2), and Ayuh Mi Khan v. Mashiiq 
Ali JOwt-m (3), a different view was taken and it was held that 
the section does not preclude a plaintiff from obtaining by suit a 
declaration of his right to a share in a holding. In the last two 
cases it does not appear that the decision in Achhey Lai y. Janki 
Prasad was cited and no reference is made to it in either of 

(1) *(1906) I, JX B., ^ All., 66. (2) (1907) I. L. B 10 AH., 90. 

(8) Weekly 1908, PV281, 
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these cases. Section S2 (1) does not forbid the eo-sharers in a I90i 
holding dividing the holding or making a distribution of the rent ■■ 
amongst themselves. It merely declares that sneh division or 
distribution shall not l:e binding on the land-holder unless it is GpsHEat 
Ipiade ivith his consent. Sub-scction (2) enacts that no suit or 
Other proceeding for the division of a holding or distribution of 
the rent thereof shall be entertained in any Civil or Revenue 
Court. In the case, AcJiJiey Lai v. Janki Prasad^ it was 
observed that a Civil or Revenue c urt should not entertain a 
suit or other proceeding which has the efieet of causing the 
division of a holding. With this observation I entirely agree, 
and if I were of opinion that a declaratory decree as to his rights 
obtained by one co-sharer in a holding against the other co^sharers 
would necessarily result in a division of the holding ora distribu- 
tion of the rent, I should have no hesitation in accepting the 
view expressed in the case last menticnecL But it appears to me 
that a declaration as to his rights obtained by one co-sharer 
against the otlier co- sharers does not and cannot effect any 
division of the holding or distribution of the rent thereof. Not- 
withstanding such a declaration the holding would remain as 
before a single holding and the co-sharers would continue Jointly 
responsible to the land -holder for the rent. No doubt, if having 
got his declaration the plaintiff attempted on the strength of it 
to sue for an actual division of the land or a distribution of the 
rent, his suit would be barred by the provisions cf section S2 
(2). To hold that a co-sbarer in a holding, who is deprived by 
the other co-sharers of the whole or a portion of his interest 
therein cannot maintain a suit for a declaration of his rights 
would amount to a denial of Justice, as, so far as I can see, he 
would have no otlier remedy. Section 22 provides that when an 
ex-proprietarj tenant, an oecirpancy tenant, or a non-oocupsncy 
tenant dies, his interest io the holding shall devolve on his male 
lineal descendants in the main line of descent. Under this section 
if a tenant dies leaving two sons, his sons become co-sharers in the 
holding. If one son usurps the whole holding to the exdusiffli of 
his brother, the law could never have intended that in such a case 
the latter should' 136 left' enti'rely without a remedy. The court of 
_^fitst appeal keld that the present suit, which was brought by the 
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plaintiffs respondents^ not for an actual division of tte holding, but 
for a declaration against their co-sharers as to the extent of their 
interest therein, was not maintainable having regard to the 
provisions of section 32 and the ruling in Achhey L^l v. JdnJci 
Fra sad* Our learned colleague whose judgment is under appeals 
sustained the plea that the court of first appeal was wrong in so 
holding and remanded the case for trial on the merits under 
section 562 of the former Code of Civil Procedure. In the 
appeal before us the ground taken is that the suit being one 
virtually for division of an occupancy holding is barred by section 
32 of the Agra Tenancy Act.” In my opinion the suit is in no 
sense, , virtually or otherwise, a suit to divide a holding. I 
concur in the judgment of our learned colleague except in one 
respect only, namely, his attempt to distinguish the case relied 
on by the court of first appeal. For these reasons I would dismiss 
the appeal with costs. 

Geiffin, J. — have nothing to add to the judgment of my 
learned brother Aieman and I concur in the order proposed by 
him. 

KjsOX, J. — I agree. 

By the Couet. — ^T he order of the Court is that the appeal 
is dismissed with costs. 

Appeal dismissed* 

APPELLATE CIVIL. 

Sefore Mr. JusHee Biehards and Mr, Justice Briffin, 

JTAMHA DAS, (Decbee-Holdee) u. 3EtAMATJTAE PANDB and oihbbs 

( JuiKStMElSr-DHBmES.) * 

Aei JVo. IV af IBS2 [Transfer of Property Act) ^ section 90— Mort^age^Suh 
mortgage — Furehater from mortgagor — Mortgage money f art of kale 
consider aiion—Fersonal liaHUty of purchaser — Sale of mortgagee rights* 
A mortgaged certain property to B and sub-mortgaged certain other pro- 
perty by the Bame deed. He subsequently sold the whole of this property to O 
and left with Mm the bulk of the sale consideration for rederqption of the 
mortgage and sub-mortgage, J3 obtained a decree for sale of the mortgaged 
property, but not of the sub-mortgaged property. The proceeds of the sale 
c£ the mort^ged property proving insufficient, the decree-holder appHed for 


* First Appeal Ho. 158 of 1907, from a decree of Shah Amiad-uUah, Pubor* 
•dinate Judge of Mirzapur, dated the 16th April 1907. 
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lb under section 90 of tiia Transfer of Property Act againsl 0 and tiki 

personal representative of A, 

Seld that hy retaining in his hands part of the purchase money and ei^ 
pressly or impliedly agreeing to pay the amount to .B, C did not become per- 
sonally liablis, and a decree under section 90, Transfer of Property Act, could 
not be made against him. 

The facts of this case are as follows : — 

Mu^ammat ijakhpati Knar mortgaged certain properties to 
the appellant Jamaa Das for Rs. 40,000. The property motgaged 
consisted of zamindari property and mortgagee rights in certain 
zamindari property. On November 24, 1896, Lakhpati Kuar sold 
the e^itire mortgaged property for Rs. 44,000 to Pandit Ramautar 
Pande, respondent. Oat of this consideration only Rs. 4,000 were 
l^id to the vendor, Lakhpati Kuar, and Rs. 40,000 were left with 
the vendee, Pandit Ramautar Pande, to pay off the mort- 
gage, but this he never paid to the mortgagee. On February 
9th, 1900, the mortgagee brought a suit for sale on his mortgage 
against both the mortgagor and the vendee, and eTentually the 
High Court, on November 29, 1904, decreed the suit for sale 
of the zamindari property only. As regards the mortgagee rights 
the High Court said ; If the rest of the mortgaged property 
does not prove of sufficienu value to satisfy ihe plaintiff^s mort- 
gage in full, it will be open to him to apply in execution for a 
sale of the mortgagee rights in question. This Court cannot| 
however, make at present any order for the sale of this iM>rtion 
of the mortgaged property On November 26, 1905, an order 
atoolufce was passed and the zamindari property %vas sold there- 
after. The decree-holder realized the sale proceeds, and a balance 
of Rs. 25, 647-7-0 remained due to him. On January 7, 1907, the 
decree^holder applied for a decree under section 90, Transfer 
of Property Act, against both the mortgagor and Pandit Ram- 
autar Pande, The Subordinate Judge disallowed the application 
as against Pandit Ramautar Pande, holding, on the authority of 
JBam IM v, Sil Ohand (i), that a decree under section 90 could 
be passed only against the mortgagor- defendant. The decree- 
holder appealed to the High Court. 

Dr. Chandra Bimerji fBabu hgendra Naih Ohm- 

dri and Pandit Moti Lai Mthru with him), for the appellant, 

(1) [(icoi) I, U B., m All., 439. , 
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contended that the case reKed on by the lower court was a very- 
different case. There costs were sought to be recovered from a 
subsequent iucumbraneer and the learned .Judges limited their 
decision to the facts of that case. The purchaser merely of 
the equity of redemption stands on a difFerenb footing from the 
purchaser of the property who takes over the mortgage debt and 
undertakes to pay it off. Here there was an assumption of toe 
mortgage by Ramautar Pande and he was therefore personally 
liable to pay the mortgage-money which he had retained in his 
bands. Section 55, sub-section (6), clause (6) of the Transfer 
of Property Act was referred to. 

He further contended that the mortgagee rights which had 
not been sold were undoubtedly mortgaged property over which 
the mortgagee had still a subsisting charge or lien, and the 
property being in the hands of the vendee, the balance du« 
to the mortgagee was legally recoverable from this particular 
defendant otherwise than out of the property which had been 
•old. Section 90 did not expressly or impliedly limit the word 
‘ defendant ’ to the mortgagor. The mortgagee in his suit had 
asked for a personal decree against all the defendants. That 
relief could not be granted to him at that stage. But the High 
Court then said that if the sale did nob satisfy the decree, the 
mortgagee rights could be proceeded against in execution. That 
was wbat tbe decree-holder was now seeking to do and the eq- 
uities were entirely in his favour. He cited In the matter of 
Act I of 18T9, (1), Bam Shankar v. Ganesh (2), 1 Jones, 
Laro of Mortgage, sections 740, 741, 748, 3 Pomeroy, Equity 
Jurisprudence, sections 1205 — 6, pp. 2401 — 6. 

Hon’ble Pandit Sundar Lai, for tbe respondent, contended 
that Ramautar Pande, the transferee, was not personally liable. 
There was absolutely no covenant between Ramautar Pande and 
the mortgagee. Under section 90 of the Transfer of Property 
Act, it was the personal liability- of the mortgagor which w-ai 
enforced, as in every mortgage there was a covenant by the mort- 
gagor to personally pay the money. By seeking to obtain a per- 
sonal decree under section 90 against Ramautar Pande, the decree- 
holder was trying to enforce the obligation of Ramautar Pande 
(1) {1«8S)I, L. B., 10 C*lo., 92. 93. _ (2) _(190T) I. L. B., 29 AU., 885. 
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to his own vendor, i. e., the mortgagor. This he obviously could 
not do, as he, being a third party and not privy to the contract 
could not enforce it (Indian Contract Act, section 37). Eam- 
anfcar Paiide w^as certainly liable to his vendor and there might 
be equities as between him and his vendor which could not be 
considered now. His vendor, for instance, might not have a 
clear title and Eamautar Pande might be entitled to keep the 
purchase money in reserve with him. This was not a suit to 
enforce the contract between the mortgagor and Eamautar Pande 
but an attempt to enforce the per-onal liability of the mortgagor 
under the mortgage. No Indian or English case could be cited 
in support of the American doctrine of assumption of liability 
relied upon by the decree-holder. The decision of the 
High Court refusing a decree for gale of the mortgagee rights 
vras wrong, but the decree- holder should have appealed against 
it, and cannot now obtain a decree under section 90 for its 
sale. 

Pandit Moti Lai Nehru, in reply, submitted that the, decree 
of the High Couru bad become final as between the porties, and 
for the purposes of she present proceedings must be treated as 
the right decision in the case. The High Court bad never held 
that the mortgagee rights could not be mortgaged : all that the 
High Court held was ^hat there coild be no decree for their 
sale under section 88. In this particular case the High Court 
had further held that in the event of the sale proceeds proving 
insufficient, the decree-holder might take oui, execution against 
the mortgagee rights. Even if no personal decree could be passed 
against Eamautar Pande, there could certainly be a money 
decree so restricted as to be executable against the mortgagee 
rights alone. Tliat was property other than the property sold which 
had been expressly mortgaged for the payment of this debt, and 
to realise the balance now due it could be sold in the hands of a 
transferee from the mortgagor. The Indian Contract Act did 
not provide that none but a party to a contract could sue to en-* 
force any benefit to which he might be entitled under , it. Ad- 
mittedly the mortgagor was under a personal liability the 
mortgagee, and the vendee vtas under a personal liability to the 
mortgagor. A 11 the partiei being 'before the Court ecwti thfo 
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Court as a Court of equity should adjust the rights of all the 
parties ouce for all. 

Munshi Oirdhari Lai Agarwala was heard in support of an 
objection on behalf of the personal representative of Lakhpati 
Knar, mortgagor, judgment-debtor. 

Kichaebs and Qeieein, JJ. — This appeal arises out. of 
a suit to enforce a mortgage and an application by the decree- 
holder for a decree under section 90 of the Transfer of Property 
Act. On the 6th of June, 1893, a mortgage was executed by 
■Musammat Lakhpati Kuar in favour of Jamna Das. The money 
was recoverable in 10 years. The mortgage deed contains 
sundry provisions providing for earlier realisation of the money 
secured in certain events. The property mortgaged was partly 
zamindari property and partly mortgagee rights in zamiudari 
property. The principal amount was the sum of Es. 40,000. 
On the 24th of November 1896, the mortgagor sold the entire 

mortgaged property to the defendant, Pandit Eamautar Pande, 

for the sum of Es. 44,000 out of which Es. 4,000 only passed 
and the balance was left in the hands of Pandit Eamautar Pande 
for payment of the mortgage-money due to Jamna Das. On the 
9th of February 1900, Jamna Das sued for sale of the mortgaged 
property and for a personal decree in the event of the mort- 
gaged property proving insufficient. Musammat Lakhpati Kuar 
and Pandit Eamautar Pande were both made defendants. 
Several defences were raised including the defence that the suit 
was premature. The case went to the High Court and the 
Court held that under the terms of clause 12 of the mortgage 
deed the plaintiff’s cause of action arose on the 24th of Novem- 
ber 1896. "We particularly mention this matter as it has an 
important bearing on the objections filed on behalf of Badri 
Prasad, the representative of Musammat Lakhpati Kuar. The 
result of the suit was a decree against all the defendants for the 
sale of the zamindari property. The mortgagee rights were 
not included in the decree for sale. The Court felt itself bound 
by the decision in Afatix I)i% Llasodho/n v. 

For this reason it reluctantly excluded from the decree for sale 
BO mudi of the mortgaged property as was represented by the 
. (1) {1891)I.Ii,B„13 All.,432. 



ALLAHABAD SEEIES. 


S57 


VOL. XXXI -] 

mortgagee rights. In execution of the decree the mmindari 
property was put up for sale and realised the sum of Rs. 24^547-7. ' 
This left, of course, a substantial balance due to the mortgagee, 
and he accordingly applied for a personal decree against Pandit 
Ramautar Pande and the representative of Musammat Lakhpati 
Kuar. In the application the decree-holder says after reciting 
the facts : As now remains no property which might be sale- 
able under the High Court decree, dated 29th November 1904, 
according to the provisions of the Transfer of Property Act, ^ 
the applicant prays that a decree under section 90 of the Trans- 
fer of Property Act may be passed in his favour so that by 
executing that decree the applicant may recover, with costs and 
future interest, the amount due to him from the mortgagee right 
of Musammat Lakhpati Knar and the property left by her and 
also from the person and other property of Pandit Eamautar 
Pande, who, notwithstanding his knowledge of the mortgage 
made to the applicant, and his express contract as to the pay- 
ment of the amount of the mortgage due to the applicant, got the 
mortgaged zamindari property transferred to himself and for 
several years enjoyed the considerable profits accruing from the 
mortgaged zamindari property, without paying the amount due 
to the applicant.^^ In spite of its prolixity of form this is 
simply au application under section 90 of the Transfer of Pro- 
perty Act, which provides that ‘^when the nett proceeds of any 
such sale are insufficient to pay the amount due for the time 
being on the mortgage, if the balance is legally recoverable from 
the defendant, otherwise than out of the property sold, the court 
may pass a decree for such sum.^^ The Court has held that the 
balance is not legally recoverable from the defendant, Pandit 
Ramautar Pande, otherwise than out of the property eold.’^ A 
decree has been made against the representative of Musammat 
Lakhpati Kuar. The decree-holder has appealed against so 
much of the order of the court below as refuses a personal decree 
against Pandit Eamautar Pande, and objections have been filed 
on behalf of the representative of Musammat Ihakhpati Kuar. 
Jt no doubt appears inequitable that Paudit Eamautar Pande 
should have taken a transfer of the mortgaged property for 
Es, 44,000 on condition of paying, Rs. 40,000 in satisfaction of 
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the mortgage, and that he should now be permitted to retain a 
large part of the mortgaged property without discharging his 
obligation. This is howeyer the unfortunate result of the deci- 
sion we have referred to. Happily the ruling in Maia Din 
Kasodhan y. Kazim Husain is no longer acted upon by this 
Court, see the Full Bench ruling in Ro.m Shankar Lai y. 
Ganesh Prasad (1). The simple question is, can it be said that 
the balance of the mortgage debt is legally recoverable from 
Pandit Eamautar Pande otherwise than out of the property sold ? 
The mortgagee rights unfortunately cannot be sold because the 
decree of the High Court, dated 29th November 1904, was 
unappealed from and has become final. If the decree-holder is 
not entitled to a personal decree against Pandit Eamautar Pande,* 
he is without a further remedy in the present suit. It is con- 
tended that by retaining in his hands part of the purchase 
money and expressly or impliedly agreeing to pay the amount 
to Jamna Das, he became personally liable. In our opinion 
this contention is not sound. Jamna Das was no party to the 
contract between Musammat Lakhpati Knar and Pandit Eam- 
autar Pande. No Indian or English case has been cited to us in 
which it has been ever held or suggested that the transferee of 
the equity of redemption in mortgaged property becomes person- 
ally liable to the mortgagee. Sections 1205 and 1206 of 
Pomeroy^s Equity Jurisprudence as administered in the United 
States of America’^ have been cited tons. We think it un- 
necessary to discuss the opinion of the learned author. No 
English authority 5s cited for any of the propositions laid down 
there. 

The objections filed on behalf of the representative of 
Musammat Lakhpati Kuar are to the efiect that the application 
for personal decree is time-barred. We have already mentioned 
that the High Court in this very suit held that the cause of 
action arose to the plaintiff on 24th November 1896. This 
decision on the construction of the mortgage deed is binding 
on us. The suit in which the decision was given was a suit 
under the provisions of the Transfer of Property Act, and. we 
must take it that the suit was not only for the sale of the 
m (1907) 3; Ii. a, 29 AH, S8S. 
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morJ^aged property but also, ia certain eveats, for decree under igoa 
section 90. The plaint itself contained a prayer for such relief, Du 

We think we cannot no behind the decision of the High Court. «• 

” RA-MA'II ’TJU! 

We accordingly disallow the obje-jtions filed on behalf of the pAxm 
representative of Mnsammal Lakhpati Knar with costs. There 
only remaios the question of the costs of the respondent Pandit 
Ramautar Pande. In the conrt below the costs of this respon- 
dent were thrown on the decree-holder. We think that Pandit 
Raoiautar Pande should bear his own costs in the court below 
and in this Conrl. We do not desire to express any strong 
opinion on the conduct of Ramautar Pande in not keeping Ms 
bargain with his vendor, particularly as it is suggested by thm 
learned advocate that he may have some equity against his 
vendor. The fact, however, remaius that he became transferee 
of the equity of redemption in the mortgaged properly itipulal- 
ing that he would pay., the amount of the mortgage to Janina 
He did not do so, and in ihe events which have happened 
he is holding a sub.^iantial portion of the mortgaged property 
without even discharging the debts due thereon. We dismiss 
the appeal and direct that the appellant and Pandit Ramautar 
Paude do bear their own costs in tliis Court and in the courl 
below. The other respondent on whose behalf the objeclioMi 
were filed must pay the decree-holder^s costs. 

Appeal di$misB€dm 



Jtef^rt Sir JoJiM' Stamhgf KmigM, Chief Jmtiietamd Mr* JmUm Berner Ji. IWB 

MANB KAM v* MAHdAIi IBH Aao utoteeb (PLmTUFr*).* March 2i 

Lms^FarHiim^Br&pertg gifted ema$ to am Man to the 
detrime.mi of &mihit ' — Share i» the properig gifted* 

Whea ft Hindu falliGr governed by tbe Mitahghara makes a gif* of Ms mor- 
^blt property to on© son to tliQ detriment of tlie other, not on aoeotmt d 
iiff«ction for that son, but to piinisli and disinherit the other son, held that th# 
alienation is bad and that in n suit for partition the son can claim a share in t,lit 
property gifted to the other son. 

This was a suit for partition of joint family property, which 
included both moveable and immoveable property. One of ' the 
defences set up ivas that the movable property had been given 

*Sftcond Appeal Ho. 164 of 1908, from » d©cj^ of H. j. "Bell,. District' 'ludgt 
of Aligarh, dated the 26 th of November 1^, modifying m decree 'Ol .Muhammad 
Eluii^ iuhordinat© Judge of Alli^rh, dated 'tiM tod ci Aptil 199?, 
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away by the father of the plaintiff, Mangal Sen, to Nand Earn, 
a younger brother of Mangal Sen and that the father having 
full power of disposition over moveables, the gift could not be 
questioned by the plaintiffs and the moveables given away could 
not be included in the partition. Both the courts below decreed 
the plaintiffs’ suit in respect of the moveable as well as of 
the immoveable property. The finding of the lower appellate 
court in regard to the gift of the moveables was that the gift was 
“ not so much out of affection to one son as based on the motive 
of dealing retribution to another son.” Tbe defendant Nand 
Earn appealed to the High Court. 

Munshi Chdzari Lai fwith him Babu Burgachar an Boner jee) 
for the appellant, submitted that the father had the power to 
give away his moveable property to any one of his sons and the 
other son could not question the alienation. He cited Mayne, 
Hindu Law, pages 435 and 436. Mitakshara, Ch. i, section i, 
paras. 27 and 28. Lahshman Dada Naik v. Bam Chandra 
Dado Naik (1). Bayadur NallatamU Chetti v. Bayadur Mu- 
kunda Ghetti (2). 

Dr. Satis Chandra Banerji, for the respondents, cited 
Yagmvalkya Ch.ll,v6ise 121. 

WT I m 

[“ Inasmuoli as the ownership of father and son is oo-eqnal in the acquisitions 
of the grandfather, whether they he land, any settled income, or moveables, in 
them the ownership of the father and son is equal.*’] 

,He submitted that the origina! text made no distinction be- 
tween moYeable and immoveable property in respect of the father^s 
power of alienation. The Mitakshara did make a distinction 
but it was open to question if the passage in the Mitakshara 
laid down a mandatory rule of law or was only advisory. .The 
earlier cases on the point, no doubt, were in favour of the 
appellant but the later cases made no distinction between 
moveable and immoveable property. Besides, even if the 
text in the Mitakshara might be taken to be mandatory in its 
nature, the present case did not come within the exceptions 
to the general rule formulated by Vijnanmwara, in wbicli 
cases alone the father could alieante moveable property. The 

fl) I. Ii. B., 1 Bom., mx (2) (1868) 3 Had.,^ H, D. Kep^ 455. ; 
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finding of the lower court being that the gift was not made 
out of affection, the gift was illegal and the respondents were 
entitled to their share in the property given away. 

He cited Mayne, Hindu Law, para. 335, Jugmohan Das 
Mangal Das v. Sir Mangal Das Nathuhhoy (1), Ghose, 
Hindu Law, 42Z,,Baja Ram, Tewari v. Luchmun Perskad (2), 
Laljest Singh v. Rajcoomar Singh (3), Kali Parshad v. Bam 
Oharan, (4j. 

Stasley, 0. J. and Bauebji, J. — In the suit out of which this 
appeal has arisen the plaintiff Mangal Sen sued his father Kewal 
Bam and his minor brother Nand Ram for partition of the joint 
family property including both moveable and immoveable pro- 
perty. The lower appellate court, as also the court of first in- 
stance, decreed the plaintiff’s claim. An appeal has been pre- 
ferred and the only question which has been pressed in argu- 
ment before us in the appeal is in respect of the order for parti- 
tion of the moveable property. In the defence, which was 
filed to the suit the defendants alleged that Kewal Ram gave 
away the whole of the moveable property of the family to his 
son Nand Ram and that therefore the plaintiff could no* have 
partition of the moveable property. It has been found by the 
court below that the moveable property sought to be partitioned 
was part of the joint family property and that the gift which was 
made by Kewal Ram to his eon Nand Ram was made not from 
affection but from vindictive motives, namely, to punish tlie 
plaintiff on account of alleged misconduct on his part. The lower 
appellate court finds that the gift was not made oat of affection 
but on the motive of dealing retribution to the plaintiff. We 
have to see, therefore, whether the father was entitled under 
the circumstances to make a gift of the moveable property of 
the famil y to one son to the exclusion of the other. 

The question of the right of a father in a family governed 
by the MitaMshxra law, by which the parties here are governed, 
to dispose of moveable property in fevonrof one son to the ex- 
clusion of other sons, has been considered in a number of oases. 


{1} (1886) I. I». E., 10 Bom., 5*8 
at pp., SAT, 648 and 614. 

(2) (ISBT) 8 W. B, 16. 
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(8) {18T3J 12 B. L. a, 878. 

(4) (1876) I I, B, 1 AU., 16?, 
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We need only refer to a few of the leading authorities on the 
subject. In the case of Baja Ram Tewary v. Luchm%n Per- 
shad (l)j this question was considered and it was decided that 
according to the Mitakshara law a son acquires by birth a right 
in ancestral property and has a light during his father’s lifetime 
to compel the partition of such property ; that the father cannot 
without the consent of his son alienate such property, except for 
sufficient cause, and that the son may not only prohibit the father 
from so doing but may sue to set aside the alienation if made. 
In delivering the judgment of the Court in that case Sir Babkbs 
Peaoocjk, p.J*, at p. 20 observes: ^^It is clear then that 
the son by birth alone acquires a right in ancestral property and 
that he has a right during his father’s lifetime to compel a par- 
tition of such property ; that the father cannot without the con- 
sent of the son alienate such property except for sufficient cause ; 
and that the son may prohibit the father from so doing. It has 
been held that the son has not merely'the right to prohibit but that 
he may sue to set aside the aHenation if made,’^ No distinction, 
it will he observed, is here drawn between moveable and im- 
moveable property. 

The same question came before the Bombay High Court in 
the case of Lakskam Bada Naih v. Bam Chandra Naih (2). 
There, after a review of the authorites, it was held tlmt a Hindu 
governed by the MUoMiara law, who has two iK>ns undivided 
from him cannot whether or not his act be regarded as a gift 
oy a partition, bequeath the whole, or almost the whole of the 
ancestral moveable property to one son to the exclusion of the 
olhert In delivering the judgment of the Court in that case, 
MELTiilCi, J., observes : From the above authorities we come 
Jo the conclusion that it was not within the power of Bada 
Naik fie., the father) (whether his act be regarded in the light 
of a gift or of a partition; to bequeath the whole, or 
dmosi tibe whole of the ancestral moveable property to one 
wn and virtually to disinherit the other.” This case came be- 
fore their Lordships of the Privy Council on appeal, * and at 
the hearing it was conceded by the counsel for the parlies that 



£1) (1867) 8 W. B., 15. (2) 

(1880) 7 1. A., 181 ;I. Jj. K, 5 i 
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according to the MUakihara law a father cannot by will make 
an unequal distribution of ancestral property, whether mOTeable 
or immoveable, between his sons. The question was also consi- 
dered in the case of Jugmohan Das Mangal Das v. Sir Man- 
gal Das Nathnbhoy (1), in an appeal from a decision of Scott, J., 
who held that whether the law of the Mayukha applies, or the 
Mitakshara^ a son is entitled to demand partition of moveable 
as well immoveable property in his father^s lifetime. The 
learned Judges who heard the appeal upheld the decision of 
SooTT, J, and held that there was no distinction between move- 
able and immoveable property as regards the riglit of a son in 
an undivided family govern by the Mitakshara law to partition 
in the lifetime of the father. 

We think that in view of these authorities it is clear that un- 
less a case be brought within the exceptions mentioned in the 
MU<zkshara there is no distinction as regards the right to parti- 
tion between moveable and immoveable property. We there- 
fore must turn to the Mitakshara to see whether or not in this 
case the father w^as justified in making a gift of the moveable 
ancestral property to one son so as to exclude from participation 
therein the other son. We find from a reference to it that pro- 
perty, whether moveable or immoveable, in the paternal or an- 
cestral estate is by birth, but that a father has independent power 
in the disposal of effects, other than immoveable, for indispen- 
sible acts of duty and for the purposes prescribed by texts of 
law (see chapter I, section I, paragraph 27), The purposes 
prescribed by texts of law are gift through affection, support 
of the family, relief from distress, and so forth. If the gift of 
the moveable property in this case had been made to the defen- 
dant Naad Earn through affection, difle rent considerations would 
arise from those which we have to consider. It is clear from the 
finding of the lower appellate court that the gift of the moveable 
property was not m^e to Nand Ram out of affection but for the 
purpose of punishing the other son and from vindictive feelings. 
That is the finding of the lower appellate court which we mast 
acK^pt in second., appeal. In view of this finding we'cannol say 
that the gift was one winch mmes within the purpmes mentioned 
(I| (1886) tIjkK, 10 Bm, 5,28 
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in the paragraph of the Mitakshara which we have quoted for 
which a father may dispose of moveable property, and in this 
view it seems to ns that the court below rightly decreed the 
plaintiff's claim for partition of the moveable property. 

We therefore dismiss the appeal with costs. 

Appeal dismissed. 


Sefore Sir John Stanley^ Knight^ Chief Justice and Mr» Justice Banerji. 
GIEDHAEI LAL and anotheb (Plaintzfes) r. XHUSHALI BAM and anotheb 

(Defendants).’^ 

Cede of Civil "Procedure (Act XIV of 1882 J, sections 244,583 — Decree 
ea parte — Sale under — Decree set aside — Second decree satisfied-^Suit 
for posseession hg Judgment-debtor not barred. 

Ki obtained an ex parte decree for sale on a mortgage and in execution there- 
of caused the mortgaged property to be sold and purchased it himself. The 
ex parte decree was subsequently set aside and another decree was obtained after 
contest. That decree was satisfied before the property could be sold a second 
time. As X continued in possession a suit was brought against him to recover 
possession, Eeld that the suit was not barred by the provisions of section 244 
or section 683 of the Code of Civil Procedure 1882. 

The facts of the case are as follows : — 

In 1883; the wndow and the brother's widow of one Tori 
Singh, purporting to act for themselves and for Ohait Singh, the 
minor son of Tori Singh, mortgaged the property in suit to 
Ehushali Earn. On the basis of this mortgage Khushali Ram 
obtained an ex parte decree for sale on the 23rd July 1895, and 
in execution of that decree caused the property to be sold, 
purchased it himself on the 20th December 1897, and obtained 
pcssession. The ex parte decree was set aside on the 19tli Decem- 
1>er 1899. On the 10th August 1904, however, after contest 
another decree for sale was obtained but before the sale was 
carried out a puisne incumbrancer paid oEF the amount of the 
decree. Notwithstanding this, Ehushali Ram continued in posses- 
sion of the property. On the Tth February 1905, the mortgagors 
sold the property to the plaintiffs Girdhari Lai and Musammat 
Lado Bibi. The suit out of which this appeal arose was brought 
by Girdhari Lai and Lado Bibi as transferees from the mortgagors 
to recover possession of the property. The court below holding 


♦First Appeal Ho. 283 of 1907, from a decree of Mulmianiad Sliafi 
Sutedinate Judge of Aligarb, dated tbe 22nd July 1907# * 
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thal fihe suit was barred under tlie provisions of sections 583 and 
244 of the Code of Civil Procedure, (Act XIY of 1882,) dis- 
missed the suit. The plaintiffs appealed to the High Court. 

Babu Jogindra Math Ghaudhri (with him Munshi Quhari 
Lai), for the appellants, submitted that section 683 did not apply 
to the present case. It referred only to a decree passed in appeal. 
There being no decree passed in appeal in the present case, the 
section had no application. Section 244 also did not apply. The 
question involved in the suit was one of restitution and not of 
execution. 

Babu Durga Gharan Banerjee (with him Pandit Mohan Lai 
Bandal), for the respondents, submitted that section 244 applied 
to the case and that the plaintiffs had no remedy by a separate suit. 
The plaintiffs should Lave applied in execution for the recovery 
of the property. Xot having done so their suit was barred. 
He relied on Prosunno Kumar Sanyal v. Kali Las Banyal (1). 

Stahlev, C. J. and Baxeeji, J. — This appeal arises out of 
a suk for possession of property which had passed into the hands 
of an auction -purchaser under a sale in execution of an ex parte 
decree which was subsequently set aside. The property in 
dispute belonged to one Tori Singh w’ho left him surviving his 
widow, his sister-in-law, and a minor son named Ghait Singh. 
These relatives were recorded as owners upon his death. In 
1883 the widow and sister-in-la'w purporting to act for themselves, 
and also as guardian of the minor Crait Singh, mortgaged the 
share in question to the respondent Khushali Ram. A suit for 
sale was brought on this mortgage and on the 23rd of July 1895, 
an ex parte decree for sale was passed and in execuiion of this 
decree, the property was sold and purchased by Khusali Ram on 
ihe20t!iof Becember 1897. Ghait Singh then applM to have 
the exparU decree set aside and on the 9th of December 1899, 
his application was granted and the ex parte decree was set aside. 
In the meantime however Khusali Ram had obtained possesion 
of the "^properly as auction-purchaser. On the 10th of August 
1904, a second decree for sale was passed but before tiiis mie 
nm carried out a puisne incumbrancer paid off the amcant of 
the decree obtained by Khushali Ram and thereby satisfied his 

(1} (189.2) I, t B., 19 Oaio„ m. 
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1909 decree. Khusali Ram on payment of the amount due to him 

— ceased to have any claim or right to the mortgaged property. 

lT^' Kotwithstanding, however, that his mortgage was satisfied he 

*• remained in possession and the suit out of which the present 

appeal has been preferred was then brought by the representatives 
of the mortgagors to recover possession of the mortgaged property. 
The court below has dismissed the claim on two grounds, the first 
being that it is barred by section 583 of the Code of Civil Pro- 
cedure 1882, and the second that it is barred by the provisions 
of section 244 of the same Code. Section 583 has obviously no 
application inasmuch as there was no decree by way of restitution 
or otherwise passed in an appeal. This section only applies to a 
case where a party is entitled to a benefit by way of restitution 
or otherwise under a decree passed in an appeal. As there was 
no decree passed in an appeal the section does not apply. 

As regards section 244 it equally seems tons to have no 
application. So soon as the decree of KhushaH Ram was satisfied 
by payment of Ins debt by a puisne incumbrancer he ceases to 
have any interest in the mortgaged property and his decree was 
satisfied. The question which was raised in this suit was not a 
que.-tion relating to the satisfaction, discharge, or execution of 
his decree j consequently this section does not bar the suit and 
the court below was in error in holding that it did. 

For these reasons we must allow the appeal. We set aside 
the decree of the court below and inasmuch as the court below 
detemined the suit upon a preliminary question, and we have 
overruled its decision upon that question, we remand the suit 
under the provisions of Order 41, rule 23, to that court, with 
direetionsto reiu-tate it in the file of peudiog suits under its 
original number, and dispose of it on the merit®. 

Appeal aUowed. 
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Btfori Jit. Jmttiee Sir (feorgt Kn*x mi Mr. Jit*iie» Sri^ia. 

AT.T AHMAD ESAN (Objbcioe) o. BANSI DHAR jisd othkes (Decbee- 

holders)/ 

Cods of Cipit Froeedure {Act 2CIVoflS%2) seciiont 278^^!^ -^Mxecmiim of 
deeree — AUachment — Ohjeciion allowed — Suit ly dsefee^holder decried-^ 
Frmdom attachment whether Muhiisting, 

Mild that the lien of an attaching creditor ov&c the property attached dated 
from the attachment and was not destroyed or affected by an order of release 
which was in effect set aside by a snbseqnent decree, in a regular suit, Mahomed 
Warrie v. Mtamhm Sen (1), Monomali v, Fromnm (2), Mam Chamdm ?* 
Mudeshwar (3), Lalu v. Kathi (4), and Bank of Upper India 7, Shoo Frmad 
followed (5). 

Tee material fa^ta will appear from the judgment, 

Hoa^ble Pandit SuTidar Lal^ and Babu LalU Mohan Baner- 
|t, for tb© appellantis, 

Mr. Ahdul Baoof, for the respondents. 

Khox and Geiffin, JJ.— This appeal arises out of 

executioa proceedings connected with a decree held by the res- 
pondents obtained by them on the 27th of May 1895 and 
.confirmed by this Court on the 22ad of March 1897, 

The respondents, in execution proceedings instituted on the 
17th December 1897, attached certain properties with a portion 
of which we are concerned in the present application. On fee 
objection of Gauri Sahai and C3iadammi Lai, the properties with 
which we are concerned were rele^ed from attadMUent The 
decree-holders then instituted a suit under section 283 and 
obtained a decree in June 1899, declaring that the attached 
property be brought to sale in execution of their decree. On the 
18th January 1901, MusaEomat Mohan Kuar, one of the 
judgm^t-debtors in the original decree, sold the property in 
suit to on© E&olanath. A.li ithmsad the present api>eilant, then 
instituted a suit for and obtained a decree for pre-emption Ofer 
Ito same property. 

The application out of which the appeal has immediately 
^arisea, was instituted on the ISfe May 1907, .lo, bring to .sale 
the properly attached ^as far back as the 9lh of January 1898* 

♦ First AppeM Ha 221 of 1908, fircan dtdmim oiMwhMmmA Mubaak 
Husain, Sutorimate Ju^,ge of Sbaliialimptir, dated tlm lltb of J'uly 19<B. 

(11 fim) §1 W: m. • {8> (190^ I. ir. B„ w iMik, im 
{2} (1896) I. h. B., M tm,, 829. (4) itm) t Ii. B., 19 Bom., iOO. 

# (fi) 1*7,^124. 
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Ali Ahmad objacM saying «!“ property .mn- 

i Hi. obiection, were dismissed by the conrt below 

and he now comes here in appeal. No argument was addressed 
in n» on the first ground contained in the memorandum of appeal, 
^he second ground, ui.. that the attachment of 1898 no longer 
^Mssdoesnot oommend itseli to ns. B h» tonheld bythe 

n VnttB Hish Court in an exactly similar case, Bonomah Bat v. 
Proswnno Narain Ghowdhryand Muzaffar Shahil), following 
Smod .If*-™ V, W«»b- Ben ^2) that ‘I;”- f 
Weekly Eeporter was a clear anthonty for the yr.w that the 

Uen.fL.tLhingcreated.tedfromte.tlachm.n,andwwtn^^ 

destroyed or affected by the order of release which was m effect 

setasiL by the decree. This point was again considered and 
tee case, were followed in Bam OkanA-a Jforni^v. 

Qiitfth 131 This yiew is also consistent with that taken by 

Tsti Vtoirt in iniu Myi nalm- v. KaeUBaa 
(41 and The Bonii of Hyper India y. Sheo Praeai and oftere 
S Wewonid note at the ».me time that from the commence- 
Lent andnptc dale there has been an nnbrekon oontmmty 

in the effort made by the deeree-helder to ohtam satiston 

of hie decree. The original paichaaer Bholanath pntAased 
the property at a time when it was enbjeet to an attaohmoat order 
of a OWl Oinrt and AU Ahmad can hold no higher position. 
This disposes of the tommning pleas taken in appeal. The 

appeal is dismUrtd with c«rte. 


1909 


Stfort Sir Join StemUj/, Knigii, CMef Jntiiee ani'Mr. Jntiie$ Sanorju 
p-F py. nT.AT. BINGH (Piunms'i') *. BUKHDEO SINGH iSD OTHBBa 


iwff JTo Ilofimi (Agra Tenarnm Act), teciion7-^Applie<ailUg 

BtortMS^SmliiaiJiawtSage'i'hlart-'aiid'c,*’” k“n*®- 

OH the fdiowii^ day executed a 

lespeeiol that laud to the mottg^ee. The lower appellate opuit held that^ 

* Appe®^ No. 90 of 1908 mto seotion 10 to Ijetters Patent. 

/•tv T Ti SL 23 CWOrt 829, (3) (1906) I, Ij. B.> 
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was joint with his father at the time of the mortgage ani tecame an exproprie- 
tary tenant aiirl was not liable to pay a higher rent than such tenants were ilahle 
to pay. Held that the mortgage having been made in 1694, the provisions of 
the Agra tenancy Act of 1901 did not apply and the mortgagor acquired no 
exproprietary rights in r^pect of the sir. 8 was therefore liable to pay rent at 
the rale mentioned in the hahuliat, MadM Blarti T. Barti Singh (1) followed. 

The facts of this case are as follows • 

One Ram Lai Singh executed a usufructuary mortgage of his 
zainiaclari and. sir lands in favour of the plaintiiSf Laim Slieo 
Lai Singh and Eai Madan Makund Lai, on the 30th August 
1894. On the next day, that is, on the 31st August 1894, Ram 
LaFs son executed a kapuliat in respect of the air lands on an 
annual rent of Es. 112, The son Sukhdeo Singh was living 
|ointly with his father Earn Lai Singh and was interested in 
that holding jointly with his father. The plaintiff on the 16th 
xiogust 1906 brouglit a suit for his share of the rent of holding 
for the years 1311, 1312 and 1313 F. The defence was that 
the relation of landlord and tenant did not exist between the 
parties, and that the habuliat was illegal. The court of first 
instance gave the plaintiff a decree for the sum claimed. On 
appeal by the defendant the District Judge modified the decree 
of the first Court. The plaintiflT appealed to the High Court. 
Kaeamat Hesaix, J, holding that the hahvliai was not binding 
dismissed the appeal. 

The plaintiff appealed under section 10 of the Letters Patent 

Munshi Kalindi Prasad (for whom Munslii Gokul Prasad) 
for the appellant, submitted that a zamindar, making a usufruc- 
tuary mortgage of his air land did not become an exproprietarj^ 
tenant in respect of it. Madho Blmrti v. Barti Singhj (I). 

Babu Mangal Prasad Shargava, for the respondent, replied. 

Staxlev, 0. J* and Bakeeji, J. — This appeal arises out. of 
a suit brought by the plaintiff appellant for arrears of rent against 
Sukhdeo Singh, respondeat. It appears that in 1894 Earn Lai 
Singh the father of Sukhdeo Singh, executed a usufructuary 
mortgage of his zamiadari and sir lands in favour of Sheo Lai, 
plaintiff, and Eai Madan Makund, defendant. On the day follow- 
ing that of the mortgage Sukhdeo Singh executed a k^diat in 
favour of the mortgagees iu respect of the sir lands undertaking 
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to my « M31I of Kb. 112 per aonoio for the oeoopelion oi it. A, 
Eai Medan Matand did not join in the Bu.t the plarntiff ck.med 
hi. share of the rent in accordance mth the pro-^sione of snb- 
.ection (3) of eeotion 194 of the Agra Tenancy Act. The court 
"of firet instance decreed the claim but the lotrcr ap pellato »nrt 
modiHed that decree, holding that the plaintiff was not entitled 
to the tent mentioned in the kaivliat but only to such rent a. an 
esproprietary tenant wi« liable to pay. Tbie decree has been 
aflirmrf by the learned Judge of ihis Co.rt who heard an appea 
from the decision of the lower appellate court. Hence this appeal 

under the Letters Patent. . _ 

The learned Judge of this Court was of opiuiou that the defen- 
dant, whio is joint with his father Ram Lai Singh, the mortgagor, 
bad acquired exproprietary rights in regard to the 8^r land^ under 
section 7 of Act No. XII of 1881 and that consequently he was 
not liable do pay any higher rent than that which under that 

section an exproprietax-y tenant is liable to pay. This view is 

opposed to the Full Bench ruling in Madho BUrt% v. Barti 
SingMl). In that case it was held that a zamindar who makes a 

usufructuary mortgage of his zamindari including his sir land 

does not so lose or part with his proprietary rights within the 
meaning of section 7 of Act No. XII of 1881, as to become an 
exproprietary tenant of his sir land. This ruling does not appear 
to have been brought to the notice of the learned Judge of this 
Court. As the usufructuary mortgage in favour of the plaintiff 
and Rai Madan Makund was made in 1894, the provisions of the 
Agra Tenancy Act of 1901 do not apply, and the mortgagor ^ac- 
quired no exproprietary rights in regard to the sir lands. The 
defendant who executed a kabvliat agreeing to pay rent at the 
rate of Rs. 112 a I'ear, was liable to pay the rent at'tKat rate. 

The Court of first instance was therefore right in decreeing the 

plaintiff’s claim. Ve allow the appeal, set aside the decrees of 
this Con rt and of the lower appellate court and restore that of 

tke court of _first instance with costs in all courts. 

Apical allowed. 

(1) (1895) I. L. E., 16 All., 337. 
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Mefors Sir John Stinlev^ Knight, Chief Juttiee and Mr. Jmliee Bamrji, 
.BULAKI DAS (Pc-aixtiff) !?. THE SEGEETABY OF STATE FOR IXDIA 
IN COUNCIL AXD OlHebs (Defend axtsI,* 

Act ( Local J So. I q/’190O f MumeipaliHes ActJ, seetim lSZ-~Juritdiction of 

Ciml Conrls* 

A' Municipal Board granted permission to J to build a temple. Tlie District 
iHagi&lrate acting under section 1S3 of tbe Municipalities Act made an order 
cinrelling the x'>»'rmisslun giTcn by the Municipal Board and the Local Govem- 
ijicnt con:' rmj.l this order of the District Magistrate. J brought a suit for a 
dot'bintioii lliai he had a right to build the temple. 

J{ehl that the- suit v;as not maintainable; held further, that the Civil Court 
had no power to disturb the, order of the District Mag’strate who acted within 
his Jurisdiction and ’wdiose^ order had been duly conhrmed l:y the Local 
Government. AMm'I dtiz v. Mmnicipal Board of Pilihhif (1) followed. 

The fae fi'of't’ie ease are as follows':--™ 

111 the city of Moradabai there is a sarai in 'which botli Hin- 
dus aud Mnl'amriiadims live. In the sarai there is a chabiitra 
with an iiii,age of SluVa on it. On iheSrd August 1905 the 
plaintiff Bulaki Das applied to the Murrieipal B'iarcb Moradabad 
for periiiiss'ioa to build a temple on the ehaburra. The applica- 
tioii 'was grantee! on the 25t'li October an-1 the plaintiff eominenead 
building operations. Subsequently some "Muhammadan reside,nfs 
of the sarai submitted a petition to the District Magistrate' of 
Moradabad protesf ing against the erection of the temple. On 
the 6th Febroarj 1906, the District Magistrate, acting under 
section 183 of the Municipalities .Act (No. I of 1900j) mneelM 
the permission given by the Municipal Board, This order of 
the District Magistrate was confirmed by the Local Government 
on the 7th 6i March 1906. The plaintiff thereiipoa brought 
suit for a declaration that the plaintiff had a right to construct 
the temple. The court of first instance (Subordinate Judge of 
Moradabad) decreeii the sui't. The District Judge set aside the 
decree of the first court and dis'missed the suit. The plaintiff 
appealed to the High Com fc. 

Babu Bwrga Charan Bamrjeeior the appellant submitted 
that section 1S3 of the,' Municipalities Act referred to matters 
falling within the 'scope of a Municipality. , The remedy soiighl 

*SeconJ Appeal No. 1391 of 1907, from a decree of W. F. Kirtoa, Additional 
DistTict Judge of Moradabad, dated the ■ eoth of August 1907, m’ermn.g a decree of 
Nilial Chandra, Subordinate Judge of MorMabad, dated the ikh of April 1'907. 

(1905) 2, A. L.J. B„.2aa 
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by the civil Suit was outside its scope. There was no legal bar to 
the suit. A Civil Court could consider the propriety of an order 
of the Local GoV'ernment affecting the legal rights of a party 
and could give the declaration sought by the suit. 

Maulvi Qhida'in Mujtaha (with him Mr. W- WalhcK) for 
the respondents, submitted that where a special tribunal was 
constituted to decide certain matters, the ordinary Civil Courts 
could not interfere. Abdul Aziz v. The Municipal Board of 
Pilibhit (1). 

Stanley, C. J., and Baneeji, J.— We think that the decision 
of the learned Additional Judge of Moradabad, from which this 
appeal is preferred, is correct. The plaintiff sued for a declara- 
tion that he is entitled to build a temple on a site in Moradabad, 
In a sarai in that city there is a Ohahwtra with an image of the 
god Mahadeo. It is said that there was formerly a kuehha 
temple upon this site which had fallen into ruin and that the 
plaintiff was desirous of restoring it. He applied to the Muni- 
cipal Board on the 3rd of August 1905, for permission to build 
a temple on the Ghabutra and his application was granted and 
the building was commenced. Later on, however, some 
Muhammadan members of the community protested against the 
building and, in consequence, the District Magistrate on the 6th 
of February 1906 cancelled the order of the Board in favour of 
the plaintiff, purporting to act under the provisions of section 
183 cf the Municipalities Act, Act I of 1900. The order of the 
District Magistrate was confirmed by the Local Government 
on the 7tbL of March 1906. The learned Additional Judge held 
that it was not open to the plaintiff to maintain his suit in view 
of the order of the District Magitrate. Hence this appeal. 

B think that the view of the law taken by the learned 
Judge is correct. Section 183 provides that a District Magistrate 
may by an order in writing suspend within the limits of his 
district the execution of any order of the Municipal Board and 
may prohibit the doing within those limits of any act which is 
about to be done or is being done in pursuance of or under cover 
of the act, if in his opinion the doing of the act is likely to lead 
to breach of the peace, or cause injury or inconvenience to the 
(1) (1905) 2, A, L..J.„R^ 222. 
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public or mj class or body of persons. The oraer of the District 
Magistrate cancelling the order of the Municipal Board, giving 
permission to the building of the temple in questiouj was passed 
in iJursuance of this Act and it vras coi firmed by an order of the 
Loeal Government as provided for by sub-ection (2) of section 
183* In view of this action of the District Magistrate we are of 
opinion that the pilaintifiF is not entitled to maintain a suit for a 
declaration that he is entitled to build despite the order so passed 
and confirmed. The principle governing the ruling of a Bencn 
of this Court in the case of Abdul Aziz v. The Alunicipal 
Board of Biliihit (1) appears to us to be applicable to this case. 
There it was held that where a Municipal Board acting under 
its statutory powers ordered the coarse of a drain w^hich it 
considered to be prejudic 5al to health to be diverted, it was held 
that the Civil Court had no power to disturb the order of the 
Board inasmuch as it was acting within its statutory powers. So 
here we think that the Civil Court has no power to disturb the 
order of the District Magistrate, who acted within Lis jurisdic- 
tion and whose order has been duly confirmed by the Local 
Government. We dismiss the appeal with two separate sets of 
costs, one payable to the defendant Xo. 1 and one to other 
defendants respondents. 

Appeal dismused* 


Before Mr, Jmtiee Saner Ji and Mr. Justiee Tudhall, 

XAMTA PBASAD ikd jutothee {Applica:its) r, SAIYEB AroiAD an'd an- 
other (Opposite Parties).* 

Aei JF {Transfer of Sropert^ Aet)j sections 89 md 00.— Yfro sepa- 

rais miii on im mortgages held h$ same person — 'Sale under the derrm 
on the first ^mortgage^Said ojf first mortgage and pari< of second 
mortgage"'^ Application under section 90 — Ko decree alsohtfe, 

A person held two mortgages over the same property, hrouglit two separate 
suits OBL those mortgages and obtained two decrees. The first, decree was 
made absolute and in e.xocutioii thereof the decree-holder himscilf purchased 
the proprt j. The sale-proceeds dise.harged the decree on the , first iiioxtgage 
in fnil and the second decree in part. He then applied for a dcoree under 
section 90, Transfer o! Property Act, to realise the balance due under 
the second decree, Meld that no decree under section 90, Transfer of Property 


♦Appeal Ho. 77 of 1908 under section 10 of the Ijetters Patent. 
(1) {1905) 2, A, L. J. B., 222. 
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Act, could be passed, as tbe second decree bad not been made absolute under 
section 89, Transfer of Property Act, and no sale bad taken place in execu- 
tion thereof, the proceeds of which had proved insufficient to discharge the 
second mortgage. Muhammad AJcbar v. Munshi Ram (1), and Badri JDas 
V. Inaj/ai Khan (2), followed. 

The faofcof this case are fully set out in the following 

judgment of — 

Aikmak, J. — The appellants held two mortgages over the 
same property. They brought separate suits on their mortgages 
and in each suit got a decree for sale. The iSrsfc decree was 
made absolute ou the 28th of June 1902. In execution of 
the decree the property was brought to sale. At the sale the 
decree-holders caused notification to be made^ of the second 
mortgage decree which they held over the property, in order, 
as stated in their application, that purchaser might not be 
under any misapprehension.’^ This clearly implied that the 
decree-holders warned any intending purchaser who might buy 
the property that it was still liable to sale under the second 
mortgage decree. The decree-holders purchased a considerable 
portion of the mortgaged property themselves for a sum of 
Es. 6,800. This satisfied the first decree and partly satisfied 
the second decree leaving a balance of over Es. 1,433-7-0 due 
under the latter decree. By taking proceedings under section 
295 of the Code of Oivil Proce lure, the decree-holders have 
realized this all but a sum of Rs. 321-10-7. For the recovery 
of this balance they applied for a decree under section 90 of 
the Transfer of Property Act. The court of first instance gave 
them a decree. On judgment-debtor’s appeal, the learned 
District Judge dismissed the application. The decree-holders 
come here in second appeal. It has been found on an issue 
referred by me that the unincumbered value of the share pur- 
chased by the appellants at the sale in execution of their first 
decree is Ife. 8,825 and to this finding no objection has been taken. 
In my opinion, applying the principles of the rulings in Wand 
Kishore v. Sariraj Singh (3), and Biskeshur Dial Mam 
Samp (4), the purclmse by the decree-holders under the cir- 
cumstances stated above and on the finding on the issue 

(1) Weekly Notes, 1899, p. 208. (3) (1897) I U B., 20 All, 23. 

(1900) I. Xi. B., 22 AH., 401. (4) (1900) I. L. R., 22 All, 284, 
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referred to above, has the effejt of. discharging the balance clue 
nnder toe second mortgage decree. In my opinion the learned 
District Judge was right in hdding that _the appellants are not 
entitled to a decree under section 90 of the Transfer of Property 
Act, This appeal is dismissed with costs.” 

From this judgment the decree-holders preferred an appeal 
under section 10 of the Letters Patent. 

Babu I)vjrg% Charan Bamrjm (for whom Dr. Sdlish Cha'n- 
dm Sanerji) for the appellaDts. The purchase of the mort- 
gaged property by the mortgagees in execution of their first 
mortgage decree had not necessarily the effect of diseharging 
the second mortgage. They could obtain a decree under section 
90 of the Transfer of Property Act, when the mortgaged pro- 
imty was no longer available to them. Bwkeakur Dial v. Ram 
Sdni>i* (1), Nand. Kiskore v. Raja Eari Raj Singh (2)* 

Maulvi GJmlam Mujtahij for the respondents. A decree 
under section 00 cannot be passed unless the decree-holder 
Las obtained an crder absolute under section S9, and the moit- 
gaged property lias been sold in pursuance of that order. 
Muhammad AIcbar v. Munshi Ram (3), Plrhlm Namin Singh 
V. Baldeo Misra (4), Kedar Math v. Clmidu Mai (5), Ram 
RaTijan Ckalcravarti v, Indra Narain Das (6), Badri Das v 
Inayat Khan^ (7), 

Dr. Saiish Chandra Banerji, in rejdy, submitted that it 
was not necessary for the purposes of getting a decree under 
section 90 that the decree-holder should have first sold the 
whole of the mortgaged property. He might abandon any 
portion of the mortgaged property and obtain a decree under 
section 90. Gkafur Hasan Khan v. Muhammad Kifayat-^ 
vMah Khan (S), Sheo Prasad v. Behari Lai (9), Prihlm 
Xarain w Ami? Singh {10), Bageshri Dial y. Muhammad 


Naqi (11). 

In Mastulki Mandal v. J 

has been held that where the 

(1) (19CK)) I. L, B., m All., 28 i 
(2| f 1,8971 J. K B., 20 All, 23. 
{3| Week^'‘ Notes, 1899, p. 208. 

(4) (190S) I. L. E., 29 All, m 

(5) (,1,903) I. U B., 26 All, 25.- 

(6) (IW) I. Ik B., Zd Calc., m. 


^an MvMmmad Shah (12),, it 

mortgaged property had been 

(7,) (1900) I. L, E., 22 All, 404 
(8) 28 All, 19. 

m (1902) I, Ii. ,B.,, 25 A,ll, 79. 

(10) (1^7) I. B. B., 29 A,l]., 369. 

(11) (1893) I. L. B., 15 ,A,iI., 331, 

(12) . , (1900) 4 Xi. Bn 28 Calc., 12. 
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sold away in execution of a rent decree under the Bengal Te- 
nancy Act, the mortgagee decree-holder cou ^ app y ^oi a 
decree under section 90. He also referred to Gajadhar L v. 
The Alliance Bank of Si'inla, Ltd. (i). _ 

Baneeii AND Tubball, JJ-This appeal arrses out ofan 

application for a decree under section 90 of the Tiansfer o 
piperty Act. The appellants held two mortgages over the 

same property and brought two separate .suits on the basis of 

those mortgages. They obtained two decrees, one on the iSth 
December 1901, and the other on the 2nd of March 1903. The 
decree first mentioned was made absolute on the 28th of June 
1802 and in execution of it the property comprised m the mort- 
gage was sold and the decree-holders themselves purchased it 
for Es 6 800. The decree upon the first mortgage was satisfied 
and ibe surplus of the sale proceeds discharged the amount of 
the second decree in part. A balance of Rs 321-10-7 was left 
unsatisfied and it is for the realisation of this balance that the 
present application for a decree under section 90 was made. 

The court of first instance allowed the application. The 

lower appellate court dismissed it, and the order of that court 

^Yas affirmed by the learned Judge of ims Court by whom the 
appeal from the decree of the court below was heard. From 

the decision of the learned Judge of this Court this appeal has 
been preferred under the Letters Patent. _ 

Several questions, not free from difficulty, have been raised 

in the argument before us, but we think the contention of the 
learned vakil for the respondents, namely, that the decree- 
holders appellants are not entitled to a decree under section 90 
of the Transfer of Property Act inasmuch as they did not 
obtain an order for sale under section 89 and did not cause the 
mortgaged property to be sold in pursuance of such order, is 
well founded. That section provides that if the proceeds of a 

sale directed by section 89 are insufficient to satisfy the mort- 
gage, a decree may be passed for the balance. In this case no 
order was obtained under section 89 and no sale took place in 
pursuance of such an order. It was held in Muhammad ABar 

Y.Munshi Ram (2), which was followed in the case of 

(1) (1906) I, L.R.. 28 All.. 660. (2) Weekly Notes, 1899, p. 208 
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J)(U Y, Inayai Khan (1), that if a sale" had tahea place ander 
a decree oa a prior mortgage, that would not entitle a subsequent 
mortgagee, who had also obtained a decree for sale to apply for 
and obtain a decree under section 90. We are bound by these 
rulings. It cannot be said that in this case the mortgaged 
property was sold under the decree passed on the second mort- 
gage. The decree-holders made an application in the execution 
proceedings relating to the first decree asking the court to in- 
form intending purchasers of the existence of the decree on the 
second mortgage. If the property be regarded as having been 
soldsubjoit to the second mortgage, the decree-holders had the 
right to gel the property re-sold under the second mortgage. 
It so happens that they themselves are purchasers under the sale 
which took place in execution of the decree under the first mort- 
gage. Unless therefore they surrender the property and have 
it resold in execution of the decree under the second mortgage 
they cannot ask for a decree under section 90 of the Transfer 
of Property Act. The other rulings w^hich were referred to in 
the argument do not touch the point before us and are clearly 
distinguishable. For the above reasons w^e are of opinion that 
the order of the lower appellate court, which has been confirmed 
by the learned judge of this Court, dismissing the application 
for execution, is correct though not on the ground on which the 
order was passed. The case relied upon by the learned Judge 
of the lower appellate court, namely Bageahri Dial v. ifttftxcm- 
mod Naqi (2) was wnsidered in Muhammad Akbar v. Munshi 
Dam to which we have referred above. The question before w 
did not arise in that case. We dismiss the appeal with costs. 

Appeal dwmimmit 

fl} ( 1900 ) I. Ii. B., 22 All., m ( 2 ) ( 1 S 93 ) I, L. B., 15 UJ., S 31 
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JBefvre Mr, Justice JBanerji and Mr, Justice J, Tudhall, 

SAEJU x&jy OTHERS (Applicants) ®. DISTBIOT JUDGE OE BENAEES 
(Opposite pabty).^ 

Act Uo, Fill of 1890 {Guardian and Wards' Act), section 29 —Mortgage of 
minor Judgment’ debtor's propefrg--^ Sanction of District Judge, 

The guardian of a minor judgment-debtor, appointed under the Guardian and 
Wards Act, must obtain the permission_^of the District Judge under section 29 of 
the Act to sell or mortgage the property of the minor which is under attachment 
in execution of a decree even if the Court executing the decree gives leave under 
section 305 of the Code of Civil Procedure. 

The facts of this ease appear from the judgment. 

Babu Harendra Krishna Mibkerji, for the appellant. 

Mr. W, Wallach^ for the respondent. 

Baherji and Tudball, JJ. — This is an appeal from an 
order refusing to grant permission, under section 29 of the 
Guardian and Wards’ Act, to a guardian to mortgage the pro- ] 
periy of his wards. It appears that a decree was obtained 
against the minors on a mortgage executed by their father. The 
guardian of the minors who had obtained a certificale of 
guardianship made an application to the District J udge, under 
section 29 of the Guardian and Wards’ Act (VIII of 1890), for 
permission to mortgage the property of the minors for Es. 800^ 
the value of the property being alleged to be Es. 1,600. The 
learned Judge refused to entertain the application on the ground 
that permission to mortgage should have been first obtained from 
the court executing the decree. He was of opinion that unless 
the Conrt executing the decree gave permission to the applicant 
^0 raise the amount of the mortgage decree by private sale or 
mortgage, the learned District Judge had no power to allow him 
to deal wirh the property. He apparently referred to the provi- 
sions of section 305 of the Code of Civil Procedure, ] 882. We 
are of opinion that even if section 305 of Act XIV of 1882 
appHed to a ease like this and even if the court executing the 
decree granted time to the judgment-debtors to raise money by 
private alienation c-f the property ordered to be Sold, it would 
still be necessary for the guardian of minor judgment-debtors 
to obtain the permission of tie District Judge, under section 29 
of Act VIII of 1890, to make a sale or mortgage of the property. 

Appeal Ho. 20 of 1909, from an order of G. A, Paterson, District Judge df 
dated ISth of January 1909. 
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ThSil s6ctxoa forbids tho guardian to mortgago or chargo tbo 
immoveable property of his ward without the previous permission 
of the District Judge. Therefore, in any case, if the guardian 
sought to mortgage the property of his ward, the permission of 
the District Judge was absolutely necessary. As such permission 
was asked for, the learned District Judge ought to have proceed* 
ed under section 29 of Act ISTo. VIII of 1890, to decide whether 
or not he wmnld grant it. We think the learned Judge was 
wrong in refusing to entertain the application of the guardian,' 
We accordingly allow the* appeal and setting aside the order of 
the c»urt below send back the case to that court, with directions 
to restore the appellant’s application to the file of pending cases 
and dispose of it according to law. 

Appeal decreed^ 


Before Mr, Juifiee Banerji and Mr, Justice Tudhall, 
(3-HANSHYAM LAL (Judgmect-Debtoe) c, EAM NARAIN (Decree-Holdee},* 
Execution of decree — Canditional decree-^ Smaller sum payable if payment 
made wHMn a time fixed court — Decree of first court fixing Him for 

deposit of money — Decree affirmed hy Migh Court and hy JPrivy Comicil^ 
Money not paid in within time fixed hy first CouH-^Bo extension allowed, 

A plalntifi claimed tlie principal sum of money due on a bond witb interest 
at 30 per cent, per annum and the decree of the court of first instance directed 
that if the defendant deposited the money within three months from the date 
of its decree, he would be liable to pay interest at the rate of 12 per cent, per 
and would be exempted from further liability. This decree was affirmed 
by the High Court and finally by the Privy Council but the time for payment 
was not extended. Meld that the defendant having made default in the pay- 
of the money within the time allowed hy the first- court, he could not 
claim exemption from further liability and could not be allowed to pay the 
principal with interest at the rate of 12 per cent, from the date of the Privy 
Council decree. 

The facts of this case are as follows: — 

Ooe Earn brought a suit for R?. 5,600 principal 

and Rs. 4,933-12-0, interest, in the court of the Subcr(T.iia:e 
Judge, Agra, against Ghanshyam LaL Tfcat suit was decreed 
on the 2od June 1900, with full costs and future interest at 6 
per cent, per annum subject to the condition that if :he judg- 
ment-debtor paid the principal amount (Efi. 6,600) wu'tli full 

* First Appeal Ho. 215 of 1907, from a decree of Jagat Karayan, B. A., Su- 
bordinate Judge of Agra, dated the 15th of April 1907. 
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costs and interest at 1 per cent, per month till the date of pay- 
ment within three months of the date of the decree, he wonld be 
exempted from further liability, otherwise he would have to pay 
the whole amount claimed with costs. The decree was in the 
following terms : — 

It is ordered and decreed that the plaintifE’s claim for Es. 10,538-12-0 
together with the entire costs of the Court and future interest at the rate 
of Bs. 6 per cent, per annum he decreed on condition that if the defendant 
will within three months from to-day pay the entire principal amount ; 
(Bs. 5,600j and costs and interest at the rate of Be. 1 per cent, per month 
“up to the date of realization, he shaU he exempt from further liahlity, other- 
wise he shall have to pay (to the plaintifi) the entire amount claimed 
and costs. 

Instead, however, of complying with the decree of the 
Court within three months, the judgment-debtor appealed to 
the High Court but his appeal was dismissed. The judgment- 
debtor then appealed to the Privy Council ; but the appeal also 
failed. "When the decree-holder applied for execution of his 
decree, the judgment-debtor claimed the benefit of the decree 
of the Subordinate Judge by depositing the principal amount 
with interest at 1 per cent, per month within three months from 
the decree of the Privy Council and prayed that satisfaction of 
the decree be entered. The Court disallowed the judgment- 
debtor’s objection. The judgment-debtor appealed to the High 
Court. 

Mr. G. DiEon (with him Munshi Qulzari Lai), for the 
appellant, submitted that the judgment-debtor could pay the 
principal amount with interest at Re. 1 per cent, per month 
within three months of the date of the decree of the Privy 
Council as the original decree and that of the High Court had 
merged in the decree of the Privy Council. He cited Nut 
Ali v. Koni MeaJi (1), Luchmun Persad v- Kishun Prasad (2). 

Dr. Satish Chandra Banerji, for the respondent. 

BANEEJiand Tudball, JJ.— This is a judgment-debtor’s 
appeal and arises out of proceedings relating to the execution of 
a decree passed by the court of first instance on 2nd June 1900, 
which was affirmed by the High Court on 19th January 1903, 
and by the Privy Council on the 16th November^l906. The 
(1) (1886) I. L a, 13 Oalfl., 13. (2) (1882) I. Ii. B. 8 OaOa, 218, 
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decree of the court of first instance awarded to the plaintiff 
the amount claimed by him with costs and future interest, hot 
declared that if the appellant, within three months of the date of 
the decree, paid the lorincipal sum claimed by the respondent, to- 
gether with costs and interest at the rate of 12 per cent, per 
annum he would be exempted from further liability. The 
plaintiff, it appears, had claimed interest at the rate of 30 per cent, 
per annum, so that according to the decree of the court of first in- 
stance if the judgment-debtor paid the principal amount with 
interest at 12 per cent, per annum within three months from the 
date of the decree of that court, ic., on or before the 2nd Sep- 
tember 1900, he would be exempted from further liability under 
the decree, and would not have to pay interest at the higher rate. 
He did not make any payment and he now contends that he 
can pay the principal amount with interest at 12 per cent, per 
annum within three months from the date of the decree of the 
Privy Council. It is no doubt true that the decree of the Privy 
Council is the final decree in the cause of which execution should 
be taken out, but that decree does not extend the time for payment 
of the decretal amount. It affirms the decree of the High Court 
wKch again affirmed the decree of the court of first instance, 
including that part of the operative portion of the decree which 
directs payment of the principal amount with interest at 12 per 
cent, per annum within three months from 2nd June 1900, the 
date of the decree. We think the court below was right in hold- 
ing that the judgment-debtor, having allowed the three montbs 
granted to him by the court of fimt instance to elapse, is not 
entitled to claim a further period of three months from the date of 
the decree of the Privy Council. The case of Nw Ali Chow- 
dhmri v, Koni Meah (1), relied on by the learned counsel for the 
appellant depended on the terms of section 52 of Bengal Act 
VIII of 1869 and does not, in our opinion, help the appellant. 
We dismiss the appeal with oc^ts. 

Appeal 
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Sefore M-. Justice Sanerji and Mr. Justice TuSball, 

AMNA PTBT UJD OTHBBS (JUDaMBOT-DEBTOBS) mlMUN-NISSA 
(Decreb-Holdbb), 

AM Wo rri/I 0/1871 CFor^sions Act) section ll-Immocalle property 

granted in lieu of pension -Not a pension-Malle to attmlment—Gode of 

CM Procedure (Act No. XIV of 1882). section 266 ( g). 

mere certain immovable property was granted m Iren o a perron and ao 

sanarprovided that upon the deatlr of tbe origmal ^antee the estate would be 
ontinued in perpetuity in the manner of an hereditary holdmg 
lauroosi) and at the desire of the grantee revenue was assessed and the members 
ot the family had treated it as ordinary samindari property, subjee snnply to 
L payment of Government revenue, Uld that the zammdarx so granted wa,s not 
a ueLion within the meaning of section 11 of the Pensions Act, and was liable 

Secretary of State for India v. XhemcTiand Jaychand (2) foUowed 

The facts of this case are as follows 

One Kaclir Bakbsh, a Pindaii Chief, from whom appellants 
des^eaded, wa. g^Kted b, the GoTOrnment . I«>1“ P™- 
Sion of Es. 4,000 a year. The Government by a samcZ dated the 
I4th of January 1819, bestowed on Kadir Bakhsh, in lieu of this 
pension, ere™.« free j«9ih consieting of 27 village, m one 
ToMuio. in Gorakhpnr. The «o««J leys down the following pie. 
visions:— “ ... On the decease of Kadir Bakhsh, the estate will 
be continued in perpetuity iu the manner of an hereditary holding, 
zamindari mau.roosi, in possession of heirs and successors, 
provided that an adequate payment of revenue be made to 
Government.” In the year 1822, the revenue was assessed on the 
estate at the request of Kadir Bakhsh. Since then the property 
had all along been treated by the members of Kadir Bakhsh’s 
family as an ordinary zamindari holding. The- respondent decree- 
holder attached the property in execution of her decree apinst 
the appellants, who contended that the property being in me 
nature of a political pension could not be attached in execution 
of the decree. The Additional Subordinate Judge disallowed the 
judgment-debtors’ objection. The judgment-debtors appealed to 

the High Court. ' , . n 

Mr. Ahdul Baoof, for the appellants. The property really 

belongs to the Government and the appellants have only a right 

to recover from it the pension granted by Government originally 


• Wrst Anneal No 228 of 1908, from a decree of Gui Prasad Dube, Additional 
BnbcJS^Se rf dated the 28th of July 1908. 

(1) (WW I, L. 28 All, 617. (2) (1830) L Ii.Bn 4 Bom., 432. 
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to iireir ancestor Kaclir Bakhsh, and therefore it must be treated 
as a political pension. It is not liable to attachment in execution 
of the decree. Civil Procedure Code, 1SS2, section 266 (g). Pen- 
sions Act, XXIII of 1871, section 1. F. A. 32 of ISIS, decided 
on November 27, 1878, {unreported). 

Madvi Muhammad Ishaq, for the respondent, relied on 
Lachmi Narain v. Makund Singh (1). The Secretary of StaU 
for India in Council v. Khemchand Jaychand (2). 

Bai7B£JI and Ttjdball, JJ. — This appeal arises out of an 
appilication for execution of a decree by the respondent Musam- 
mat Najm-un-nissa Bibi, who has obtained a decree for dower 
against the other heirs of her deceased husband. The decree is 
dated 16th August 1904. In execution of that decree she has 
attached some 21 villages in the hands of the judgment-debtors 
appertaining to taluqa Ganeshpur. The judgment-debtors have 
objected to this attachment on the ground that the property con- 
stitutes a political pension within the meaning of section 266 (g) 
of the Code of Civil Procedure of 1882. The lower court has held 
against them and they have come on appeal to this court. 

The sole question for decision is whether the property attached 
can be considered to he a political pension within the meaning 
of section 266 (g) of the Code. 

The parties are the descendants of one Eadir Bakhsh, a 
Piudam Chief, who in the eail.er part of the nineteenth century 
was granted by the Government of India a psensicn cf Es. 4.CC0 
per annum. In the year 1819, by a eatiad dated tbe 14th of 
January of that year the Government of India bestowed onKadir 
Baksh, in lieu of his so-called pension, a revenue free jagir con- 
sisting of 27 villages. The sanad runs as follows (after relating 
the facts of the grant to Kadir Baksh), " on the decease of Kadir 
Bakhsh the estate will be continued in perpetuity in the manner 
of an hereditary holding, sum thtdori mawoosi, in possession of 
his heirs and successors, provided that an adequate payment of 
revenue be made to Government.” Subsequently in the year 
1822, at the request of Kadir Baksh himself, revenue amounting 
to Rs. 1,S( 7-8-0 was assessed on this estate, to come into force on 
the decease of Kadir Baksh, From that dime the heirs of Kadir 
(1) (190i) I. Ij. E., 26 AD., 617, (2) (I8SO) I. L. E., 4 Bom., 432. 
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Baksh, have held this estate on the payment of this permanent 
revenue to Government, Subsequently in the year 1862, the 
predecessors in title of the present parties brought a suit against 
the Government claiming the full proprietary right as zamindars 
over an area of 8,000 odd bighas [part of the estate granted by 
the sanad). That case proceeded on the assumption that Kadir 
Baksh ^Yas the full owner of 3,933 bighas, the balance of the pro- 
perty. The question of the fuli ownership of this portion of the 
estate was not in dispute. The plaintiffs in that ease obtained 
from their Lordships of the Privy Council on the 22nd of Febru- 
ary 1870, a decree for possession as full proprietors and zamindars 
of the entire area of 8,000 odd bighas. It also appears that 
subsequently to this various portions of this estate have been sold 
by public auction and have also been transferred by co-sharers 
therein. So that it is clear that the property has all along been . 
treated by the members of this family as an ordinary zamindari 
holding, subject simply to the payment of Government revenue. 

The contention for the appellants is that the property really 
belongs to the Government and the appellants have only a right 
to recover from it their pension granted by Government originally 
to Kadir Baksh, and that therefore the property must be treated 
as a political pension and not liable to attachment in execution of 
the decree. A similar question arose in the case of Laehmi 
Narain v. Makv/nd Singh (1). It was therein held that the 
zamindari granted by Government as a reward for services ren- 
dered is not a pension and its alienation by the grantee is not 
prohibited either by Act XXIII of 1871 or by section 266 of 
the Code of Civil Procedure. At page 621 of the Eeport the 
learned Judges held as follows: — “We have no doubt that the 
word “ pension ” in section 11 of the Pensions Act and in section 
266 of the Code of Civil Procedure implies periodical payments 
of money by Government to the pensioner in the manner pre- 
scribed by section 8 of the Act.” The learned Judges also quoted 
the case of the Secretary of ^ate for India in Council v. Kkem~ 
chand Jayehand (2), where the same questions also arose and 
was decided and in which it was held as follows : — “ It follows 
that in our opinion the word “ pension ” in section 11 is used itt 
(1) (1904) L Ii. a, 26 All., 617. (2) (1880) I. L.* R, 4 Bom. 432. 
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its ordinary and well-knoTFii sense, namely that of a periodical 1909 
allowance or stipend granted, not in resnect of anv ri?ht, pri- "7“^™ 

vilegej perquisite or office, biif} on accDiint of past services, or ^ «. 
particular merits, or as compensation to de:.liron,ed princes, their 
families and dependents.’’ With this definition we fully concur 
and it is very difficult to see how the zamindari which was granted 
under the sanad of the 14th of January 1819, can now be deemed 
a political pension. 

Our attention has been called to the decision of a Bench of 
this court in ao unreported case, case no. 32 of 1878, dated the 
27th of November 1878. It appears that at the time when this 
grant was “made to Kadir Baksh a similar grant was made to 
another Pindari chief named Karim Baksh under anotlier sanad^ 
practically worded the same as the one in this case. It was held 
by the learned Judges \vho decided that case that the property 
w^as not liable to attachment. The judgment runs as follows; 

It appears that a necessary allowance in the nature of a political 

^ pensicn was originally granted to the ancestor of the judgment- 

debtor, a Pindari chief Karim Khan, For their necessary allow- 
ance a grant of the taluka at a given rent was substituted. The 
Government has from 1S46 up to the present time asserted that 
the grant was a jagir escheating to the Government on failure of 
the jagirdar^s heirs and which the jagirdars for the time being 
are incompetent to alienate. We may refer to the letter No. 2367 
of 1846 from the Secretary to Government to the Secretary, 

Sudder Board of Eevenue, the letter of the Commissioner of the 
Southern Division to the Sudder Board, dated 6th June 1853, 
and No, 205 and to the letter No. 224 from Secretary to Sudder 
Board to the Commissioner of the Benares Division, 17th June, 

1853/^ It does not appear from this judgment that the terms of 
the smimi w€?re at all considered. It is based on certain corres- 
|X)nden€e which was before the learned judges but which is not 
before us and tvhieh moreover does not relate to the present estate. 

The eircums:aiiees of that case appear to have been somewhat, 
different to those of the ease before us. In view of the recent 
rnling of this Court mentioned above and of ihe circuin5tanoe.s of 
this ease set forth, we find it impossible to hold that the attached 
p,rojiertT can in any way-be considered a political pension and 
^52 
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1909 therefore not liable to attachment and sale. The appeal therefore 
HNA Bibi" dismissed with Appeal dismissed. 
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MANBSHAB BAKHSH SINGH (DBmMAsr) «. SHADI LAL Am> 

OTHERS (PlAINTIPFS.) 

ron Appeal from the Court of the Judioial Oommissiouers of Oudh 
LticTsnow.] 

r, t f M„f rix of 1872), tection IG at amended ly Aei VlII of 189S— 

lut Ld-ieitorand eredUor-DityuaUfled p-o,rieto,- .Use e.tate 
.as under control of Court of Vards-Xxeraite ly credvtorof Undue In- 

■ fl^ence-Uncomeionahle TransacHon-Comyound inferest-Onu, of proof 

air^s'affpreal i'y defendaut. a “ disqualified proprietor ” uader the 
the Oudh lL Revenue Act (XVII of 1876) whose property, on 
provis.ons ot , , , . consequent inability to manage it, had 

the ground othi ^a.T:as. Whilst it was under their 

witLuf their sanction he executed on 27th _ I^uary 1896, in 

,.,our of the ^urrlr fiSwS 

interest and oompoun in er^ ^ September 18S9 executed by him for a 

^ 

+;f,T. therefore passed at the execution of the bona m su . 

t.ontnereior p , , . . t„i„ i rqq and on 25th January 1904 the plain- 

Stror^tTsS for Bs.T 2,877 principal and interest due on the bond^ The 

L u». .1. .».a ^ « 

• was an unconscionable traWiom B failed to do so 

the defendant to prove undue influence, and foima 

and that the tran^tion wa«n^™^^^ decisions of the Courts in 

by the Judical Co— 

followiBg the case of Dmni^al JJas y. x-u 4 . -u^ 

wS the samf defendant as in the present case was the 

(as in that ease) placed in such a condition of helplessness ^ _ 

as foTnosition “ to dominate his wiU ” within the meaning of section 16 of 
L Contract Act (IX of 1872) as amended by Act Vm of 1899, and that e 
that position to obtain an unfair advantage over the defendant. 

^Tder the oiroumstanoes the bond was set aside, and a 

the »sfgina1 sum of Es. 4,000 with simple interest at 18 per cen . p 

from 14th September 1889 to the date of payment. ______ 

.— Lord Atkissos, LordCoumss, Lead Shaw, and Sir Abihub 

WniSOH. 

(1) (3906) I. L. B„ 28 AU., 570 : li. B., 33 I. A., 118, 
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Appeal from a judgment and decree (1st May 1905) of the 1909 
Court of the Judicial Commissioners of Oudh wi.irh affirmed a ~ 

^ik’SthSUAR 

a decree (I2th Aiig'ist 1904) of the Subordinate Judge of Bahraich Bikhkk 
decreeing the respondents’ suit. 

The suit was brought to recover the principal and inieresi 
due on a registered l3ond; and the questions for determination on 
this appeal were whether the execution of the bond wm obtainid 
by the exercise of undue influence, and whether the transaction 
was in itself unfair and nneonscionable, so as to relieve the 
appellant from a strict compliance with the provisions of the 
bond. 

The bond was executed by ibe appellant on 27th January 
1896 in favour of the managing members of a Joint Hindu 
family carrying on business as bankers and now represented by 
the respondents. It was executed in renewal of a previous 
bond dated 1 4th September 1SS9, the consideration of which was 
an advance of Rs. 4,000, and on which at the time of the execu- 
tion of the bond in suit there was an amoiinl} of Es, 9,850 due. 

No actual money consideration therefore passed at the time of 
execution. The terms were that the sum of Rs. 9,950 was to 
be paid by the appellant within two years with interest and 
a)mpound interest at the rate of 18 per cent, per annum with 
yearly rests. 

The appellant was the taluqdar of Malian pur, in tte district 
of Sitapur who, in 1886 being heavily in debt, was in conse- 
quence, on his own application declared a disqualified proprietor 
under the provisions of the Oudh Ijand Revenue Act, (XVII 
of 1876) and his estate was taken under the management of the 
Court of Wards in August 1SS6. During the time bis estate was 
under cunliol of the Court of Wards he received au allowance 
of Rs. 1,250 per month, and was also granted a lease of certain 
villages. Being in want" of funds the respondents’ firm, aiiiong 
other money lenders made advances to him> and one of the loans 
so made was under the bond of 14th September 1889 whicii 
was executed without the sanction of the Court of Wards. In 
July 1898, the Court of Wards restored to the i^pellant the 
management of his estate, and on 25th January 1904 the re?- 
pon dents instituted the suit out of which their appeal arose to 
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recover the sum of Es. 32,877 as payable on the bond of 27th 

Jannarj 1896. . t i 4 *n 

The defence was that the bond was obtained by undue in- 

fluence, and was “ an nnconscientious transaction, ” and issues 

were raised on those points. , 

Previous to the hearing of the present ease in the courts m 

India another case against the present defendant by 
money lender named Auseri Lai in favour of whom the defend- 
ant had executed a bond whilst the estate of Mullanpur was 
under the management of the Court of Wards, had come before 
the Courts in Oudh, and on an appeal in the suit the then Judicial 
Commissioners of Oudh had held on 3rd June 1902 that the 

defendant was entitled to be relieved from the strict terms on 

the bond on the grounds that undue influence had been exercised 

over him in obtaining it, and that it was an “unconscionable 

bargain” That case, the Judicial Commissioners’ judgment in 

which was afterwards (on 10th May 1906) confirmed by the 
Judicial Committee of the Privy Council in Dhampal Das v. 
Maneskar BaMisk Singh {!), was distinguished from the present 
case by the Courts in India, which also expressed dissent from the 
law as propounded by their predecessors in ofidce. ^ 

The Subordinate Judge in the present case found ^ that the 
defendant had failed to prove the exercise of undue influence 
over him in the execution of the bond, and there was nothing 
unusual or unconscionable in the rate of interest. He therefore 
made a decree in favour of the plaintifPs for the amount claime.l 
with future interest, and costs. 

■ The Court of appeal (Mr. A. E. Ryves, First Additional 
Judicial Commissioner, with whom Mr. "W . F. Wells, Second 
Additional Judicial Commissioner concurred) after referring 
to the English and Indian cases which had been cited in 
urgument, and reading clauses 1 and 3 of section 16 of 
the Contract Act (IX of 1872) as amended by section 2 of 
Act VI of 1899, proceeded, _ ■ 

“ BefcHB tl» Oourt can avoid a contract on the ground that it was induced 
'by undue influence it must find on the evidence that one d the parties t^reto 
wain a poBiion to dominate the wfll of theothei and used that positimto 

(1) (1905) I, Ij. B., 28 Allq 570 ; L. B., 33 It 118, 


ALLAHABAD SEBIE8. 


389 


VOL, XXXI.] 

obtain an unfair advantage over tbe other. The third clause, on which much 
stress has been laid, seems to be scarcely applicable. However, assuming that it 
is, it only provides that when one party to a contract is in a position to dominate 
the will of another and makes a contract with that other person, which frimd 
facie appears to be unconscionable, then the onus of proof of its fairness lies 
on him. It is after all only a matter of evidence in each case. Each case 
must stand or fall on its own merits. In this case the plaintiff was examined 
and cross-examined and all the evidence that the defendant put forward was 
recorded. After examining the evidence of both sides the Court below h^ 
upheld the contract and I think rightly.” 

The Court then examined the whole evidence in the case 
and agreed with the Subordinate Judge that undue influence had 
not been proved, and continued ; 

** The only otier point that I need consider is whether the contract was 
unconscionable. I do not think it was. it was argued on behalf of the appel- 
lant that although 18 per cent, compound interest may not be unusual yet in 
the present case it was excessive. Uhere had been previous loans advanced by 
the plaintiff to the Baja before his disqualiffcation on the same terms, and in 
some cases on even higher terms in which besides his personal security landed 
property had been hypothecated. These debts had not teen discharged by 
the Baja. The Court of Wards had discharged them. Because he had not 
paid up those debts, it was argued he could not have paid them. If then the 
plaintiff knew*, as be must have known, that even before his disgualiffcatiem 
the Baja could not pay off previous debts carrying inter^t at 18 per oail he 
most certainly knew that after his disqualification when he had only his 
monthly ** pittance ** of Es. 1,^0 and wlmt he could make out <£ the leased 
villages he would be unable to pay anything towards the disdiMge^ d fiesh 
debts, and that, therefore, under the circumstances, knowing the man he wm 
dealing with, it was unconscionable on the part of the plaintiff to insist cm 
so high a rate of interest. I s€KJ no force in the argument. No sane money- 
lender would lend money to a disqualified proprietor on easier terms after his 
disqualification than what before disqualification had been accepted as r«scm- 
able by both, for his security was inim«inreably reduced and tbc chance of 
recovering his money rendered wry remote, Tbe previous dealings l>etwoen tbe 
parties, when there is no suggestion of any undue infiuence, and experience in 
other cases abundantly prov^ that the rate of inter^t charged was under the 
■circumstances by no means exo^sive.’^ 

On these grounds the decree of the Subordiultte Judge wis 
affirmed and the appeal dismissed with costs. 

Leave to appeal to His Majesty in Council was refused bj 
the C'Ourt of the Judicial Commissioner, but special lotv© lo 
■'appeal' 'was granted the appellant by order in Conncil^ da4«i 
1st March 1^7., 

Oh this appeal| 
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De Qruyther, K.G., and 8. A. Kyffin, for the appellant 
contended that on the true construction of section 16 of the 
Contract Act (IX of 1872) and the facts proved by the evidence 
the appellant was entitled to be relieved from strict compliance 

with the provisions of the bond in suit ; and it was pointed out 
that the judgments of the courts in India were opposed to the ■ 

decision of their Lordships of the Privy Council in the case of 
Lhxmipal Das v. Maneshar DaJehsh Singh (1) which it was sub- ^ 

mitted governed the present case unless it could be distin- 
guished by the respondents, or unless the burden of proof sho nM j 

be held to be on the appellant. I 

Moss for the respondents contended that the courts below had | 

distinguished the present case from the case of Dhanipal Das v. ^ 

JifancsJiaT DahJish Singh (1), and had arrived at concurrent 
holdings on the facts of this case. The main facts on which the | 

cases differed were that in the present case the intention of 
the parties was that the greater portion of the Es. 4,000 prin- 
cipal of the bond of 14t.h September 1889 should be paid by I 

means of the income of the villages of which the appellant had 1 

the lease ; that the sums of Es. 500 had actually been paid to the . 

respondents towards payment of the bond for Es. 4,000; that 
Es. 2,500 had admittedly been paid on the bond in suit though 
after the release of the appellant’s estate from the Court of 
Wards ; that the respondents used to make frequent demands 
for their money ; and that the bond in suit fixed two years for j 

payment of the money showing that the parties intended the " ' 
debt to be paid soon. In the ease of Dhanipal Das the bond 
was for a term of seven years ; and in a passage from the 
judgment of the Judicial Commissioners in that case they said, 

“ It is clear that both parties knew that the simple interest 
would not be paid and that compound interest would accrue 
due and that the principal amount would not be paid, while the 
estate of the defendant was in the charge of the Courtof Wards, 
and that neither of them intended that anj thing should be paid 
while the estate was in the charge of the Court. There is a 
reasonable presumption that the improvidence of the defendant 

(1) (1903) I. L. E., 28 All., 570 : L. E. S3 I. A„ 118. 
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and his need, or imaginary need of money, placed liim in 
the plaintiff^s power and that the idaintifF took advantage of 
such power to induce the defemlant to make promises which 
there was no intention that he should fulfil until an event, the 
time of the happening of which was nncertaio, happened, and 
which promises as long as they were not fulfilled, gave rise to 
heavy pecuniary liabilities. The plaintiff did not enter into 
the transactions as a fair matter of business, but in the hope that 
the event would not happen, and that the defendant’s promises 
would remain unfulfilled. His s )le object was that the defendant 
might become heavily indebted to him before the event happened 
he looking to the happening of the event to realize the amount of 
the debt.’^ 

In the present case the Judicial Commissioners say of that 
passage, Now in this caso the evidence, which I shall exa- 
mine, could not, I think, 8np|>ort similar findings. That in 
itself is enough to distingaish the two cases. The plaintiff or rather 
his deceased partner lived in Bahraich. He had money dealings 
previously with t!ie Raja. Those debts were paid off when the 
estate was brought under the Court of Wards. This fact, il 
seems to me, proves conclusively that the Raja himself could 
have equally well paid them off if he bad chosen to do In 

this case also, on the finding-? of both the courts below there was 
no unfair advantage taken of the appellant. It was submitted 
that the Judicial Commissioners had rightly held that the Imd in 
suit was not the result of the exercise of undue influence ’’ on 
tJ]^ part of the creditors, and that the term^ of the bond were 
not in ttitmi»lves unfair or nnconseionable. 

De Orujfiher^ K. £7., replkd. 

1909, , if ay 1114 : — The judgment of their Lordships was deli- 
vered by Lord Coi,li35?s:“ 

This U an appeal by the defendant, a disqimlified proprietor 
under the provisions of the Oudh Land Revenue Act 1876, 
against the judgment of the Court of the Judicial Commis- 
sioner' .of Oudh, affirming a, decision of the Subordinate 
Judge of Bahraich in favour of the plaintiffs suing to r«rover 
money inured by a bond dated the 27th January 1896 wheieby 
the defendant co,ntracted to pay wi'thin two years to the plaintiffs 
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for their predecessors in title) a sum of Es. 9,950 with 
LK.kanaoomi.omd m»i«t»t the rate ol E>. W p9t ee»‘- 

per a«nom,ttith yearly rests. There was 

deration paid at the time of the execution of the bond, which was 

jyiven in renewal of a previous one dated tne 14th September 

1889, the consideration for which was an advance of Es. 4,000. 
The Eaja was a person of extravagant habits, and when his estete 
was placed under the Court of Wards, as it was, at his own ins- 
tance in August 1886, his debts were said to have amounted to 

about seven or eight lakhs of rupees. The bond in su t was 
siven without the knowledge or consent of the Court after his . 

Lte had been taken over. The defence was that, in the cir- 
cumstances, the bond ought to be treated as given under undue 
influence and as unconscionable. It was assumed both m tne 
Court of first instance and in the Court of the Judicial Commis- 
' sioner that the onus of proving undue influence was upon the 
appellant. In this respect the said decisions are directly opposed 
tfthat of this Board in the case of Dhanipal Bos v. Maneshar 
Bakhsh Singh, the present appellant (1), decided in respect of 
another loan by the then plaintiff (one Auseri Lai) to the 

present apFllant while under disqualification. In that (^8e- 
which was as nearly as possible identical in its facts with that 

under appeal, except that the moneylender was a different 
person, though the borrower was the same— their Lordships in 
referring to the evidence, say (at p^ 126 of 33 I. 

.. The fair result . . . is that the respondent, through his improvi- 

tooe, was in urgent need of money, and owing to his estate being under the 
care the Oouriof Wards, he was in a helpless position. There was no fraud 
in the matter, and no pressure was put upon the respondent by Auseri La . . 

to induce him to accept the conditions offered to him . . . Bu i 

m®t he token that the respondent was compelled by bis circui^tonoes to 
accept the terms which were oSered to him . . . -Pbeir »ips are of 

opinion that, although the respondeat was left free to contr^tdebt. yet ^ ^s 
a peetOiar disability, and placed in a position of 
of his estate being under thehontrol of the Oenrt of Wards, and they must 
assume that Auseri Lai, who had known the respondent for some 50 y^. was 

awareofit. ®iey are therefore of opinion that the p^ition of to 

such tot Auseri Lai w* ■ in a position to dominate to wW 

dent within to meaning of to amended section 16 of to Indian Oontraot . 

(1) (1906) LIi. B, !28 AIL, 570 : L. B. 38 1. A., lia. 
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R^na-< to bo soon whether Auseri Lai used that position to obtain an 

ealair advanlaga over the rospoij.dent. ** 

^ Their Lordships then draw the conclusion that the Suter- 
dinate Judge, who had found that simple interest at 18 per cent, 
per annum was not high, must be taken to have found that the 
charging of compound interest in the circumstances was uncon- 
scionable, a conclusion in which they deemed the Court of the 
Judicial Commissioner to have concurred, and, in the result 
. their Lordships held that the lender used his position to demand 
and obtain from the respondent more onerous temis than were 
reasonable and that the bond sued on must be set aside. It is 
to Idiat the learned Judges in the present case took a different 
view of the relative position of the imrties under section 16 of 
the Indian Contract Act, 1872, which in itself would be suffi- 
cient to account for their differing conclusion as to the proper 

inference to be drawn from facts in all essential points iden- 
tical with those in tlie earlier case. Moreover, the Judicial 
Commissioners seemed to regard themselves as free to criticise, 
and apparently not to follow, the decision of their predecessors 
in the ,^me Court in Dhanipal Bxa’s ease. Indeed, the main 
reasoning of both the learned Judges seems to be addressed to 
impugning the position ezpresdy asserted in the judgment of 
this Beard that, in the case of a disqualified proprietor whose 
estate was nnder the control of the Court of Wards, a- lender 
who knew the facts was primafade “ in a position to dominate 
the will ” of the borrower within the meaning of the amended 
KCtion 16 of the Indian Contract Act. Of amrse, at the lame 
when their judgments were delivered in this case, the judgment 
of this Beard in Bhanipal Do^b case had not yet been deli- 
vered. Dealing, then, with this case on the lines laid down by 
this Board, their Lordships have no hesitation in differing from 
the conclusions arrived at by the learned Judges in the Courts 
below, and are satisfied that in this case also the borrower was 
placed in such a condition of helplessness that the lender was 
“ in a position to dominate his will,” and that he used that 
pomtion to obtain an unfair advantage over the appellant. 

Their Lordships will humbly advise His Majesty that the 
appeal be allowed, that the decree of the Court of Judicial 
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Cojmmissioiicr of Oudh ard the decree of the Court of the Subor- 
dinate Judge of Bahraichle discl arged, and that instead thereof 
it be ordered that the bond of the 27th January 1896 be set 
aside and that the ai>pellant pay to tlie respondents the sutn of 
Es, 4;000 with simple interest at the rate of IS per cent, a year 
from the 14th September 1889 to the date of payment, with 
proportionate costs in both Courts below on the amount decreed, 
to be settled by the Judicial Commissioner in case of difference, 
and that as to the rest each party bear his own costs. 

The respondents will pay the costs of the appeal. - 

Appeal allowed. 

Solicitors for the appellant : T. L, Wilson & Co. 

Solicitors for the respondent ; Barrow^ BogerSj & Bfevill. 
J.YAY. 
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1909 

March 24, 25 
May 11. 


MAHESHAB PABSHAD and othebs (Defendants) i\ MUHAMMAD 
EWAZ ALI KHAN (Plau^tiff) 
and 

MPHAMMAD EWAZ ALI KHAN (Defendant) MAHESHAB PABSHAD 
AND othees (Plaintiffs). 

Appeal and Cross- appeal consolidated. 

[Cn apreai from the Cenrt of tlie Judicial CoDamissioners of Oudh, at Luck- 
now ; and from the Board of Revenue of the United Provinces of Agra and 
Oudh, and the Court of the Commissioner of the Eyzabad Division,] 

Oudh 3uh Settlement Act (XXVI of 1866 ^ — Construction of Sules in 
schedule to Act-— Mules 2, 3 and 13 — Mexnsion of decree granting under- 
proprietary rights, made before passing of Act— Jurisdiction of Xinan- 
dal Commissioner — Construction of Lease^Mighi of talugdar to eject- 
ment of lessee m expiry of lease — Oudh Mtent Act ( XXII of 1886 ). 

Tim history of the Oudh Sub-Settlement Act (XXYI of 1866) together with 
its provisions and the rules in the schedule attached to it show that the object 
and purpose with which it was passed were to revise and correct what had been 
hastily and imperfectly or loosely done, and to secure that no person should 
enjoy under-proprietary rights who could not establish his claim in the manner 
prescribed by those rul^. 

** Claims which have been disposed of otherwise than in acoordance with 
Ih^ rules,*’ in rule 18, mean claims which have not been supported by the 
proofs prescribed h% amongst other provisions, rul^ 2 and 3, that is proof that 
the claimant pc^sess^ an under-proprietary right in the lands of which sub- 
settlement is claimol ; that such right has been kept alive over the whole area 


* Mresenf Lord Atkinsoh, Lord CteiiiiiiB, Lord Gobeld and Sir Abthub 
‘ ■ ■ Wilson, ■. 
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olaiiiaedwitlim the period of limitation; and that lie has Bj virtue oiil|r of his 

under-proprietary right held the lands under contrjwt with lome degriMS of 
oontinuousness since they came into the talng. 

In 1864 the predecessors in title of the appellants brought a suit for under- 
proprietary settlement of a village within the respondent’s taluq. On 15ili 
March of that year a judgment was given in his favour for a “ permanent 
lease ” of the village with payment of a sum for malikana to the taluqclar, 
which was affirmed by the Settlement Oommisaioner, the Chief Commissioner, 
and the Financial Commissioner, After the passing of Act XXW of 1866 the 
taluqdar applied for a review of that judgment, and the case wm rwnmidd to 
the Settlement Court for reinvestigation under the new rules, and oventually 
the Financial Commissioner, on 6th January 1869, deerecjd as follows “Tlie 

provisions of the Sub-Settlement Act have not been complied with. As the 

odginal proprietary title has not been proved the plaintiff is in no way entitle i 
to sub-settlement which actually restores him under our rul^ to proprietary 
possession, and makes the taluqdar who hM teen half a century in possession, 
the mere recipient of malikana. I dwree a farming lease to plaintiff he paying 
the Government demand plus 25 per cent. to the taluiidar for a period of 80 
years.** 

Meld that the Financial Commissioner had jurisdiction under section 13 of 
the rules under Act XXVI of 1S6G to make the decree of 6th January 1869, and 
that it was a valid, and binding decree. 

Meld also that, on the construction of the decree the lease was one for a 
term of 30 years from the date of the decree and on the expiration of that 
period the lessee was liable to ejectment in a suit in the Eevanue Cmti under 
the Oudh Bent Act (XXII of 1^}. 

OoNSOLiDATEB appeals 39 of from a decree (iSit 

December 1904) of the Court of the Judicial Commissioner of 
Oudh, which affirmed a decree (10th February 1904) of the 
Subordinate Judge of Saltan pur; and cross-appeal 7 of 1908 
fiOTi a decree (13th August 190S) of the Commissioner of 
Fyzalmdj which affirmed a decree (9th May 1906) of the Dejiuty 
Oommissioaer of Sultan piir. 

This appeal and eros^.apiieal relate to a village called 
Gadaria Dih which was included in the taluq of Muhammad 
Ewaz AU Khan, the respondent in the first appeal (39 of 1906) 
and Taluqdar of Mahona, which village had long been, and was 
at the time of this litigation in the po'session of the family 
of Maheshar Parshad and his cx)-sharers, the appellants in that 
appeal, who were referred to in those proceedings as the Shokuls. 
.By the decree, from which that app^ is brought it was declared 
in' the Taluqdar^s suit that theShakuls have no under -propric4ary 
right in tie village or in any pail of it ; while in the cross- 
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1909 appeal (7 of 1908) in which the Taluqdar was the appellant, and 
lurATmcm^ Maheshar Parshad and his co-sharers respondents the decree was 
to the effect that the Shnknls were in possession under a perpe- 
Mohammab tual lease and were not liable to be ejected in the proceedings 
E waz^^ instituted by the Taluqdar under the Rent Act to obtain posses- 
sion of the village. 

The litigation arose as follows:— In 1864 Bhairon Shufeul 
the ancestor of Maheshar Parshad and his co-sharers instituted 
proceedings in the Court of the Settlement Assistant Commis- 
sioner against Rani gadha Bibi the predecessor in the title of 
Muhammad Ewaz Ali Khan alleging that he was in possession 
and occupation of the village by hereditary right and praying 
that a settlement of the under-proprietary right be made with 
him ; and on 15th March 1864 the Assistant Commissioner 
Mr. W. E. PoEBES decided in favour of Bhairon Shukul as 
followsi— - 

“ After a careM consideration of all tlie evidence and the facts bronglit to 
light hereby, in this case, I have come to the conclusion that plaintiff ’s claim 
to permanent lease is a good and just one. I consider, moreover, that the issue 
has been satisfactorily proved in his favour and that he has been holding lease 
for a long term of years in virtue of former proprietary right I there- 

fore decree permanent lease of Mauza Gadaria Dih, with Hasanpur, in favour of 
plaintiff Bhairon Shubul, and that he pay maUTcam to defendant at the rate of 
25 per cent, on the revised yama.” 

That judgment was affirmed by the Settlement Commissioner, 
the Chief OommissioQer, and Mr. Davis the Financial Com- 
missioner. 

The Oudh Sub-Settlement Act (XXVI of 1866} was passed in 
October of that year, and oil 17th} January 1867 the. Taluqdar 
(Sadha Bibi) applied to the_then Financial Commissioner Colonel 
Barrow for a review of the. former Financial Commissioner’s 
judgment and the case was ‘‘ remanded to the Settlement Court 
for reinvestigation under the new rules,” that-is, the rules in the 
Sul^Settlement Act. On 4tbj May _ the Assistant Settlement 
Officer held that Bhairon Shahul._had proved, “ his under- 
proprietary right together with the'fact that such right has 
been kept alive over the whole area claimed within the 
period of limitation.” That decision 'was affirmed by the 
Commissioner of jhe Rai Bareli Division' on 16th May 1868. 
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The takqdar appealed to the Financial Commissioner, Colonel ^ii 
Baebow who, on 2l8fc August 1868, remanded the case for 
farther trial with the remarks that under the old rules, I may Pjmsm 
observe that the question of former proprietary right was not muhLcmad 
laid down strictly as one of the issues requiring positive proof, 
but under the existing law the claimant has to give legal proof 
on this point, and it must be placed beyond a doubt thal an 
under-proprietary right does exist.” 

The issue for trial was, Is claimant to sub-settlement the 
old proprietor and had he proprietary possession when the village 
was incorporated in the taluq, or is he as stated only the Taluq- 
daris mabajan ? ” 

The came in that issue for trid before the Deputy Com- 
missioner of SuUanpnr who, on 18th December 1868, said : 

“ My opinion is required on one point only, whether plaintiS represents 
the original proprietors who held the village w'hen it %vas incorporated in the 
tkluqa This issue, according to the Financial Commissioner’s judgment, must 
be legally proved. Proof is derived from evidence which amounts to conviction. 

The evidence here is, as usual, documentary and oral. The documentary evi- 
dence of the kanungos is for the most part, manifestly untrustworthy. More 
especially that which is produced by the kanungos who appear for the plaintiff. 

Their papers were proluoed as original, ancient documents, but on examination 
were admitted to be copies only. The verbal evidence cl tlM® kanungoe bedng 
admittedly based on th^ papers is equally unferastworthj .... . I mnnotj&nd 
from the evidence that the Upadhya Br^mans, from whmn the Shukul, plain- 
tiff, claims to have inherited, were in proprietary possesion, my finding is, 
therefore, adverse to the plaintiff. At the same time it certainly appears to me 
that the plaintiff and his forefathers have been in sub-proprietary possession, 
li hm iK>t been shewn that money-lending had anything to do with this tenure, 
TakmgActXXVIas it stands, free from official interpretation, the plaintiff has 
proved his case and should have a Sub-settleinent. But if the Chief Court be 
of opinion that this cannot be decreed, there is nothing more fo be said. The 
Agant for appellant expresses himself willing to come to terms.” 

The claim was finally (li<fK)sed of by the order of Colonel 
Babeow. the Financial Commissioner, on 6th January 1809 in 
^e following terms : — 

** The provisions of the Sub-Settlement Act have not been complied with but 
m the special appellants’ agent is willing to comprom^e the feuit, there need ho 
so furth« difficulty in dispc»ing of the case. I will only add that as the ordinal 
proprietor’s title has not been proved, the plaintiffs am in no way entilM to sub-^ 
settlement which actually restores them under our rul« to proprietary pmses- 
sion, and makes the Talukdar whO' been half-a-mitury in pcasession the 
m@ce recipiffli of :malikai£a, ' I it li^nmng Imm to pluntiff, he paying the 
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Government "demand, plus 25 per cent, to the Taluqdar for a period of SO 
years.’* 

One of the questions raised in these appeals was as to the 
meaning of that order, the Taluqdar contending that the lease 
was granted for the period of thirty years, while theShiikuls con- 
tended that the order gave them a permanent hereditable lease, 
the rent of which alone was fixed for thirty years. 

On 5th April 1869 Bhairon Parsh ad applied for a review of 
the above order on the ground that be had only been granted a 
lease of the village for thirty years whereas he was entitled to a 
permanent lease, but his application was rejected by the Finan- 
cial Commissioner on 10th April 1869. On 12th July 1869 
Sadha Bibi also applied for a review of the order of 6th January 
1869 on the ground that Bhairon Parshad had no right at all, 
and should not have been granted a lease even for 30 years : 
that application was also rejected by the Financial Commissioner. 

The thirty years provided by the lease to Bhairon Parshad 
expired on 6th January 1899. The Taluqdar was anxious to 
recover possession of^ the village and in October 1894 served a 
notice of ejectment under the provisions of the Oudh Pent Act 
{XXII of 1886). Thereupon a suit was instituted on 16th 
November 1894. in the Court of the Assistant Commissioner of 
Sultanpur by the Shukuls against the Taluqdar which was 
decided on 16th March 1895, the Assistant Commissioner hold- 
ing that tenancy terminated on 6th January 1899 and cancelling 
th e n otice as bei ng premature. 

In November 1897 a fresh notice of ejectment was issued 
which was also contested by suit in which the judgment was 
delivered on 29th January 1898 when the Deputy Commissioner 
of Sultanpur (Mr. W. F. Browebigg) cancelled the notice on 
the ground that the lessees acquired a permanent hereditable 
lease under the order of 6th January 1869. On appeal by the 
Taluqdar the Court of the Commissioner of Fyzabad on 12th 
July 1898 refused as a Revenue Court to decide the nature and 
extent of the Shukuls in^erest'in the village, and cancelled the 

notice of ejectmeub as being still prematore. 

The Taluqdar in N vember 1898, i sued a third notice of 
ejectment, and in a suit to cancel it the Deputy Commissioner of 
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Sultanpur on 4tli February 1899 made an order granting ejecfc- 
meiit on the ground that the lease was for a period of thirty years 
wliich had expired on 6th January 1899. This order waSj on an 
appeal to the Commissioner of Fyzabad set aside on 6 Ji May 
1899 on the ground that the Shukuls oould not be ejected until 
the Takqdar had obtained from a Civil Courc a declaration of 
the true construction of the Financial Commissioner’s order dated 
6th January 1869. On a further appeal by the Taliiqdar the" 
Boai*d of Revenue aflSrmed the Judgment of the Commissioner of 
Fyzabad. 

In consequence of these adverse orders the Taluqdar on 1 Ith 
January 19(X), instituted in the Couri: of the Subordinate Judge 
of Sultanpur the suit against the Shukuls out of which appeal 39 
of 1906 arose. The plaint stated that the defendants had no right 
to the village after the expiry of thirty years from the date of the 
Financial Commissioner's decree, and prayed for a decree for 
possession, and in the alternative for a declaration that the defen- 
dants were entitled to no right, either as under-proprietors, or as 
intermed iate holders or to any rights superior to those of mere 
tenants of the village. 

The various pleas raised in defence to the suit appear in the 
issuas which so far as material wei^ as follows 

(1) Is tins suit cognizable by the Ovil Court? 

(2) Is the present claim for possesrion and declaiation not 
maintainable? 

-I'. ' ^3) Is the suit time-barr^ ? ■ 

(5) Was the decree of tte 6th January 1869, jiMsed witboul 
jurisdicJGon and is it aol valid and binding on defendant? 

(6) (a). Have the defendants proprietary or under-proprie- 
tary right in the village in suit ? 

(6) Does the thirty years' period mentioned in the decree of 
the 6th January 1869, relate to the term of the Imm itself or 
merely to the amount of the rent fixed thereby to be paid by Ae 
defendants to the plaintiff ? 

(7) If it relates to the terms of the lease it^lf : — 

' {a) May the defendants legally daiin to be entitled lo .retain 
possession of the whde or a part of the village in suit 
now afier the expiry of the thirty period, ? 
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(6) May the defendants claim under-proprietary right in 

all or any of the property specified m paragraph 

of the written statement, and have they really any 

such right thereto? , ■ . 

(10) What relief if any is plaintiff entitled to an agains 

wVn'rli of the defendants? . 

The Subordinate Judge decided the first issue as a prelimm- 

ary issue, and holding that the Civil Coui-ts had no 
made a decree dismissing the suit with costs. n appe^ 

Court of the Judicial Commissioner reversed that decree and _r^ 
manded the case to the Subordinate Judge for trial on the merits, 
lu remanding it the Judicial Commissioners observed : , 

“The Subordinate Judge was right in holding that if t e “ 

became tenants fora period of thirty years only ’“f 
January 1869, a suit to ejeot them on the expiration of such period under 
terms o^ the decree must be brought in a Eeyenue Court, and a 0ml 

entertain such a suit. But the Subordinate Judge has wrongly deoiM that th 

jurisdiction of the Civil Courts to declare that the defendants 
proprietors of the village is taken away by section 52 of the O^^h ^ VociM 

Mbordinate Judge instead of returning the plaint " 

whether the relation of landlord and tenant existed between the p^tms or ^e ^ 
thedefendants were under-proprietors. The appeal is d^reed ® 

Subordinate Judge’s order is set aside, and he is ordered to receive tte p^t. 

The suit then, ou Ist December 1903, came on for dispo al 
on the remaining issues, which the Subordinate Ju ge na y 
decided on lObh February 1904. He held that bhe suit was no 
barred by limitation; that the decree of 6th January 1869 was 
not passed without jurisdiction, and was vaUd and binding on 
the defendants ; and that the defendants had no proprietary or 

under-proprietary rights in the village in suit. . e gave no 
finding on the 6th issue or the first part of the 7th being of opi- 
nion, with reference to the judgment of the Judicial Commis- 
sioners that the points there rtused (as to the construction of the 

1.. T il I- ft "R.A\rATl.TiI:0« 
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that the defendants could clmm the rights therein referred to but 
had not established them by proof. On the 10th issue he said 
« As to this issue it is sufficient to say, as has been held by the 
Judicial Oommissioner of Oudh that the Civil Conrts cannot e j^ 
defendants, if tbe defendants were held to he tpants, bat the 
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CSf il Courts have every juiisdietion to decide whether the defen- 
dants were or were not the under-proprietors, therefore it is clear 
that the only relief which under the circnmstances of the ease 
can be given to tlie plaintiff, is the declaration of defendants 
having no under-proprietary right in the village or in any part 
thereof/^ 

The result w’as a decree in those terms for the plaintiff, the 
Taliiqdar, 

From that decree the Shukuls appealed to the Court of the 
Judicial Commissioner of Oudh, and the Taluqdar filed objections 
under action 561 of the Civil Procedure Code to the effect that 
the Subordinate Judge ought not to have declined to interpret 
the decree of 6th January 1869 as to whether the period named 
therein referred to the fixing of the rent or to the duration 
of the lease, but these objections were subsequently with- 
drawn. 

The Court of the J udicial Commissioner on I3th December 
1904 held that the suit was not barred by limitation, and that the 
Taluqdar had established his right to the declaration sued for. 
The Judicial Commissioner (Me. Koas Soott) said : 

“In order to establish nnder-ptoprieiaa:y righte in any land it must be pjorod 
among other naatters that a fonner proprielor hm retained witliin tb® |«aiod of 
limitation eith^ by himself or by some oth^ pemm or paeons fiwa whcm im 
has inherited, possession of the land, which by wtne of his proprietary right he 
held as sir or nankar, when he was in proprietary possession. As the anc^tom 
the appellants were never proprietors they can therefore have no under-pro^ 
pdetary rights in any part of the Vilhge. We were asked to hold that the finding 
el ah® FkiMiolal Gcannaiisioner was withoat jurisdiction as it wa* not shown 
the the pecsons whom to appellants represent had been difp«ed 

of by the Settlement Office otherwis® than in accordance with the nil« cwaUsin- 
ed in to Oudh Sub^ttlement Act, but we declined to consider to qcmHaa im 
to KnAnoial Ckanmissioner was the final Court of appml at the time, acid it wm 
for him to d«jlde whether he had jurisdiction car not. In my opinion It wm al- 
tcgelhet unnecessary for the respondent to institute to pr»©nt suit for a daslara- 
tion that the appellants are not under-proprietors M whole or any part of the 
Yiliage, as the question was finally decided by the decision of a competent Ctourt, 
which found that toir aiic« tears had never been proprietors of the village, TMr 
aiHwtor wM no doubt irwx>rd©d at the former Settlement as iMdding artain plots 
m *ir or MmdJtmkif but as toy did not hoWL them by mtu® of imy fooner pro- 
priety right, to apj^laate are not unte-proprietow of any of tli» plots. It 
■ has not been contended Wewe ns that respmdmt Ms ped»««i have 
0fex admitted that to appeilanti are iimlec-i^psciftow/* 

64 
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For the reasons stated above I would bold tbat tbe suit is not barred bj 
limitation and tbat tbe appellants are not under-proprietors of tbe village or any 
part of it, and would dismiss tbe appeal with costs. 

“ I may add tbat tbis Court in its judgment remanding tbe case, appears io 
bave overlooked tbe main object of tbe plaintiffs’ suit, wbicb was to obtain a 
declaration tbat tbe defendants bave no right, under tbe decree of tbe 6tb January 
1869, to remain in possession of tbe village. It directed tbe Subordinate Jut. go 
to decide ‘ wbetber tbe relation of landlord and tenant existed between tbe part.es 
or wbetber tbe defendants were under-proprietors, and no doubt be bas in conse- 
quence refused to interpret tbe decree. Tbe result seems to Be tbat tbe plaintiff 
bas obtained no declaration, sucb as tbe Eevenue Courts held tbat it was neces- 
sary for bim to obtain, but as tbe objections of tbe respondents bave been with- 
drawn, it is impossible for us to decide wbetber tbe defendants bave a right to 
remain in possession after tbe expiry of tbe thirty years or not.” 

The Additional Judicial Commissioner (Mr. W. F. Wells) 
delivered a judgment in which he agreed with tbe Judicial Com- 
missioner, and at the end of the judgment he said of the Shukuls: 

“ They have, therefore, no under-proprietary rights of any kind left. The 
way is now clear f or the Bevenue Conrts to determine wbetber tbe lease decreed 
by tbe Financial Commissioner was only a lease for thirty years, which bsyi ex- 
pired, rendering the appellants liable to ejectment by notice, or wbetber the lease 
was one in perpetuity, tbe rent of wbicb might be revised for after thirty years.” 

The appeal was accordingly dismissed, and the decision of the 
Subordinate Judge affirmed. 

Thereupon the Taluqdar issued a fresh notice of ejectment 
under the Kent Act (XXII of 1886) to contest which under 
section 108 (8) of the Eent Act the Shukuls, on 12th December 
1905, instituted the suit out of which the croas-appeal (7 of 1908) 
arose. They claimed that in any case they were entitled to the 
sir lands (the subject of issue 7 (b)) and that in no case could they 
be ejected without compensation for improvements (paragraph 
7 (/) of the plaint). 

The Deputy Commissioner of Sultanpur* (Me. D, L. 
Johbston) in giving judgment on 9th May 1906 said : 

Tbe plaintiffs’ contention is tbat tbe Financial Commissioner gave a farm- 
ing l^se in perpetuity subject to revision of terms at settlement, Tbe defendant’s 
contention is tbat tbe lease was for tbirty years only and now tbat it bas expired, 
tbe plaintiffs are ordinary tenants and can be ejected by notice. In one of bis 
previous attempts to eject by notice tbe taluqdar counted tbe tbirty years from tbe 
® commencement of tbe term of Settlement (18C4 A. D.). Later as tbe courts re- 
fused to count froin earlier than 1869, be accepted tbeir view, but bis original 
altitude confirms tbe view of Mr. Brownrlgg set fortb in bis judgment, dated 29tli 
Jam&y 1898, ^plaintiife* Ho. 47) tbat tbe Financial Commissioner refused 
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HJite-pifoprietary rights which were almost as valimhle m proprietorship, hut 
gare a perpetual , farming lease, adding the term of ihirtj years to allow of altera- 
tion of the rent at the revision of Settlement and that the term ran from the oom- 
naeaeement of Settlement. Following Mr, Brownrigg 1 am of opinion that the 
plaintiffs hold under a pwirpetml farming lease, the terms of which are liable to 
alteration at the Revision o£ Settlement but were not altere4 at the last 
Eeiisionu” 

111 the resulu the noice of ejecfccaent was cancelM with 
costs. 

The Talnqclar appealed to the Commissioner of the Fyiabad 
pivkion (Mr. R* E. HambIaIN) who said in his jii(3gment on I3tk 
Angnsfc 1906 : 

** fPhe question argued is whether the farming lease given by Colonel Barrow 
in 1SG9 is only for thirty years or is perpetual. Stress is laid on the applcaiion 
by* plaintiff for review on the ground that he ought to be given a perpetual lease, 
and on Colonel Barrow’s order on this it, 'Oemsidering what has betti 

seen in this lengthy litigation of Colonel Arrow’s procedure, I am unahk to * 
agree that his order * rejoc:.ed * necessarily means that he accepted plaintiff’s view 
that the was one for thirty years. The applxation was also one for further 
inquiry and all the. value ihai I am willing to give the word ‘ reje'cied ’ is that 
Colonel Barrow considered that he had finally settled the question. I agree with 
what Mr. Brownrigg has said in* his Judgment of the 29th January 1B98 (and ia 
his sui^plementary note) as to the value of the lease. In mj opinion Colonei 
Barrow considered the question befewre him was whether plaintiff Ehouid be given 
a sub-settlement, or not, and as he decided this adv®*sely to plaintiff, and as Im 
believed the defendant was willing to emm to temiis he fixed hims^ the tarns lis 
tonsidar^ .smtable. He gave a perpetual tase m to the rml lor thirly ym^ 

which he probably meant to mean the term of settlement. The Settlement Be- 
pMtment has so considered it for whilst holding, tha^ the rent should b^chaaged 
at last settlement and changing it, yet that dqpartment and the Bev^ue Coiirto 
have held the opinion that the period thirty years in the lease began frmn tiw 
year m which Oelonel Barrow gave Ms order,’* 

The appeal was <x>usequentlj dismissed and fclie or«ler of Ibe 
Dai>uty Coiiiimissioaer affirmed. An appeil to lb© Board 
Esvenne wa^s alao on 2nd January 1907 dismissed on lb© grosads 
Hat lb© decision appealed from was final. 

From the decision of tb.e Court of the Judicial ^Omnniasionef 
of l3tb December 1904 the Shukuls appealed to*His Ma]e.3ty in 
in the ordinary oonrm (appeal 39 of 1906) ; and by m 
order in Council iimd,e on 2nd Kovember 1^7 sp^ial le»vo to 
appeal was granted to the Taluqdar to appeal from th© order of 
thp Commissioner , of Fyabad of I3di August 1W6| and ihe 
01 liie of fioftnue r©|©^ag the tiietefroiOi 
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Kenworthy Brown ior the appellants in the appeal and 
respondents in the cross-appeal coBtended, as to the suit brought 
by the Taluqdar that it was barred by limitation, and reference 
was made to Imdid Husain v, Aziz-un-nisa (1) per Lord 
Hobhouse ; Widow of Bhankur Bahai v. Rajah Kashee Pershad 
(2!* Dria Bijai Binghv. Oopal Dali Pandey (3) ; Oudh Revenue 
Oiurts (Act XVI of 1865), sections 2 and 5 ; Act XIII of 1866 
section 1 and, as to the effect of conascation on under-proprietary 
rights, Tkakurani Bookraj Koowar v. Government (4). 

It was also contended that the decree of 6th January 1869 
was passed without jurisdiction because rule 13 under the Ondh 
Sub-settlement Act (XXVI of 1866) did not authorise the Finan- 
dal Commissioner to revise the decision of the Settlement Officer 
of l5th March 1864 which had declared the predecessor in title 

of the appellants to be under-proprietors of the village in suit 

and had given them a permanent lease of it, and his decision 
had been affirmed by the Settlement Commissioner, and the Chief 
Commissioner. Even if the status of their predecessor in title 
was Uable to be altered by inquiry and revision under the rules 
in Act XXYI of 1866, he 'would not, merely because he was 
unable to give the precise proof required by rules 2 and 3 under 
that Act, necessarily be left in a position which rendered him 
subject to eviction. On the construction of the decree of 6th 
January 1869 it was submitted that the expression « for thirty 
years "did not refer to the duration of the lease, which wasmeanb 
to be permanent, but referred only to the rent which was in ten- 
ded to remain unaltered for that period. There was nothing m 

the decree as to ejectment after the expiry of the thirty years. 

The decree of the Settlement Officers of I5th March 1864 decided 
that the predecessor in title of the appellants was entitled to a 
« permanent lease ” on the ground that he’ had been holding 
for a long term of years in virtue of former proprietary right,” 
which showed what his status was considered to be on the evi- 
dence then produced. The decree of the Financial Commi^ 
sioner did not deprive Bhairon Shukul of any rights he then had. 
If it only granted him a lease of the land for thirty years, then, 


(11 (1895) I. 1 l R., 23 Cato., 483 (492) : 
i1b-23LA.8{1o). 

L A. Bup, Yol 338. 


(3) (1S79) I. L. a, 6 CaJo., 218 (224, 

225) : L. B., 7 I. A. (21. 22). 

(4) (1871) 14 ItooM’i I. A, 113 (131^ 
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tl lb© expiry of that period, the appellants as his saceessors in 
title were still entitled to the same rights as Bhairon Shoknl had 
before the lea=e was granted. Ti e Judicial Commissioiiers were 
wrong, therefore, in bolding that the decree of the Financial 
Commissioner amounted to a declaration that tbe predecessor in 
title of the appellants had no under-proprietary right and that 
consequently the appellants had none. The proper construction 
of that decree was that put upon it by the Deputy Commissioner 
of Soltanpur, and the Commisdoner of the Fjzabad Division 
held that it granted a perpetual lease to Bhairon Shukul, and 
itol decision, it was submitted, was correct, and tfie res|K)ndent8 
in the cross-api)©al could not b© ejected. Reference w'as made 
to the former Oudh Rent Act (XIX of 1868) ; the Oudh Rent 
Act (XXII of 1886) section 3, clause 10, as to the meaning dt 
under-prop'ietary right/^ and sections, 52, 53, 65 and lOS as to 
the ejectment of tenants; and Syke’s Compendium of the lair 
of Oudh, pages 136, 148. 

De Oruylher A. (7. and R. Dwbe for the respondent in the 
appeal, and the appellants in the cross-appeal, contended that in 
the true construction of the decree of 6th Januar} 1869 a 
farming lease was granted to Bhairon Sbukul for thirty yaars, and 
that period having expired in 1899, his successors in title were 
liable to ejectment. The temporary settlement of all revenue 
paying land iu Oudh was made for a term of thirty jears, amd that 
was the reason for its being put into the lease. The Financial 
Commissioner had ample jurisdiction to revise the decisions as 
to the claim of the ancestor of the Shukuls to under-proprietary 
rights in the village, which were given before the passing of Act 
XXVI of 1866, under rule 13 in that Act; and it was for 
Bhairon Shukul to prove under rules 2 and 3 that he or bis pro- 
de^^sors had previously pos-6=sed under- proprietary rights in 
the village. In his remarks on 21st August 1868 Colonel Barrow, 
the Financial Commissioner observed, Under the existing law 
the claimant has to give legal proof on this point, and it must be 
placed beyond doubt that an under-proprietary right does axiik^^ 
Reference to the subs^neat proceedings before tbe Deputy 
Commissioner on the 18th December 1863 showed that no such 
right was provM. Oois^quentty Iba Financial Commisaionir 
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in giving his decision on 6th Jannary 1869^ said, ^^As the 
original proprietor’s title has not been proved, the plaintifi's 
are in no way entitled to sub-settlement which actually resto*es 
them under our rules to proprietary possession, and makes the 
taluqclar who has been half a century in possession the mere 
recipient of malikana.” It was unreasonable, therefore, to 
suppose that the decree granted the ancestor of the Shukuls a 
perpetual lea«e. The rejection of the application fora review 
also showed that the lease was not intended to be a permanenl 
one. It was pointed out, by reference to the various stages of 
the litigation that the construction placed on the decree by the 
lower courts in the Shukul^s suit which formed the subject of 
the cross-appeal, was opposed to the findings on which that 
decree was based, to the surrounding circumstances, and te the 
conduct of Bhairon Shukul the ancestor of the respondents in 
that appeal; and that the Lower Courts by holding these respon- 
dents to be perpetual lessees had given them practically the same 
right which was refused to them by the Financial Commissioner ^ 
in 1869, Eeferenee was made to the history of the legislation 
in Oudh after the proclamation of confiscation as showing that 
the intention was that the inevitable imperfections in the 
proceedings for the settlement and sub-settlement of the Province 
should be subiequently revised and corrected. Sykes Com- 
pendium of the law of Oudk, page 14, paragraphs 14, 28, 29, 
55, and pages 130, 135, \ 142, 143, 144, 145,278, 285, 289, 
291 j Oudh Kevenue OourW Act (XVI of 1865), section 2 ; 
Oudh Sub-Settlement Act (XXVI of 1866), rules 2, 3 and 
13 ; Oudh Bene Act (XIX of 1863), sections 3 and 5 ; and 
Oudh Rent Act (XXII of 1886), section lOS, sub-section 4 
were referred to and the cases cited for the appellants were 
distinguished. 

The term of the lease having now expired, the respondents 
in the cross-appeal were no longer holding the village under the 
decree of 9th January 1869, but only on sufferance or as tenants 
holding over, and as such were liable to ejectment by notice 
under section 53 of the Rent Act. 

Kenworthy Brown replied referring to the Oudh Land 
Aci| 1901. T he judgments of the Revenme Coorta wire 
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to be preferred j and in that view the appeal should be allowedj 
and the cross appeal dismissed. 

1909, Ifmj ItiL — Tlie judgment of their Lordsliips was 
delivered by Loed ATKmsox:— 

Tlie matter ill controversy in these eonsolklated appials 
is the righii of one Muhammad Ewaz AH Khan (Iiereinaf er 
called the Taliiqdar to recover poi'Session, either in the Civil 
Courts or in a Ke venue Court, of a village situate within the 
ambit of his taluq, name I Gadaria, from the present hol ieri, 
Mabesimr Persliad Shukul and Hargopal Simkul, a minor tinder 
the guardianship of Maheshar Par-had, named in the proceed- 
ings ** the Shukuls/^ The two main, if not the only, qnesdons 
for their Iiordships^ decision are (1) the proper construction of 
the 13 h Rule in the Schedule of Rules attached to the Oudh 
Sub-^Settlement Ac!*,, So. XXTI of 1866, and (2) the proper 
construction- of a certain order or decree made on the 6di of 
Jaiiliarj;i869, by L. Barrow, Financial Commissioner, in a 
mit or proceeding in w’hich one Bhairon Shukul, the {iredecessor 
of the }»reseDt holders, prayed as against Rani Sadha Bibi to l« 
entitled to a puoca lease of the said village with other lands. 

The case arises out of the settlement of Oudk There ba^ 
been an immense amount of litigation between the parties, and 
much conflict of opinion on their respective rights. On the 2nd 
Febniary 1864, the abovemeniioned Bhairon Shukul instituted 
a suit in the Court of the Settlement Assistant Commissioner 
against Rani Sadha Bibi, described as ^‘Taluqdar M.abon%^'’ 
praying for an imder-proprietary settlement in the said village 
of Gadaria and other lands. On I he 15th March 18G4, judg» 
ment wa=i I’sronouneed in this suit by W* E* Forbes, AssistanI 
Settlement Officer, and a permanent lease of maum Gadaria 
Bill witlj Hasinpar’^ decreed in favour of the plaintiff, and he 
was ordered to pay maltkma to the defendant at the rjite of 
25 per on tire revised jamrn-^^ This Judgment wa? affirmed 
by ihe Settlement Commi.'reioner and the Chief Commissioner. 
It wm 'admitted in argument tlat under-proprietary right in^ 
any land in this settlement of Oudh m^nt the right to hold the 
land .in perpetuity for a h€ri!%ble and ab’enable estote, al a fixed 
rent, "'iubjeel to a rieviied, airewDoenb And though tire woids 
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“ permanenij lease are used in this decree, it cannot have been 
meant that the relation of landlord and tenant was to be 
created between the parties. The rights the plaintiff claimed 
were under-propiietary rights/^ The decree commences 
thus : — 

** After a careful consideration of all tiie evidence and tlie facts brought to 
light thereby in this case, I have come to the conclusion that the plaintif *s claim 
to a permanent lease is a good and just one,’* 

SO that it is evident that the Assistant Settlement Officer regard- 
ed a permanent lease and under- propertary rights/^ when 
applied to the tenure of such lands as these^ as convertible terms. 

The Oudh Sub-Settlement Act received the assent of the 
Grovernor-Gcneral on the 12th October 1866. Very soon after 
Rani Sadha Bibi presented under this Act a petition to L- Barrow, 
the new Financial Commissioner, for a review of the late Finan- 
cial Commissioner's judgment. 

On the 17lh^January 1867, judgment was delivered and the 
mBB wm ordered to be remanded to the Settlement Court for 
re-investigation under the new ralas on the ground that it did 
not appear from the judgments of the Lower Courts that the 
respondent’s possession was sufficiently continuous to entitle 
him to Sub-Settlement,” and that it was doubtful whether he 
even then could get Sub-Settlemeut, or sir, equal to the profits of 
his lease. Other proceedings were taken and ultimately, on the 
6th January 1869, the same Financial Commissioner pronounced 
m decree in the following terms : — 

It appears timl ibe maum in suit was included in Taluqa Mabona in 1228 
having previously been incorporated in Taluqa Deokali in or about 1192 
Easli, but tbe Upadbias from whom tbe plaintiS claims were not in proprietary 
pewsessioE on either of these occasions. The Settlement Officer, however, suppose* 
that plaiqtiS and his forefathers have been in sub-proprietary possession, and 
that plaintiff is entitled to a decree for Sub-Settlement, and further, appellant** 
Agent expressed his willinguess to oome to terms. 

** Tbe provisions of tbe Sub-Settlement Act have not been complied with, 
but as the spasial appellant’s Agent is willing to compromise the suit, there 
n»d be no further difScnlty in discing of the case. I will only add that as 
the original proprietary title has not been proved, the plaintiffs are in no way 
entitled to Sub-Settlement, which actually r^tor^ them under our rules to 
proprietary possession, and mates the Taiuqdar, who has been half a century in 
l^mession the mere recipient of malikana, I decree a farmii^ lease to plaintiff, 
he paying the Government demand plus 25 pet cent, to the Taluqdat for a 
* oC ymfty 


TOL. xxxr.] 


ALTjAHABAD SEBIEa 


409 


It is contended that this decree was made wifcliout jurisdiction, 10 <» 

and is therefore a nullity, with the resnlt that the earlier decree MtnKwita" 
of tJie 15th March 1864 stands, and the Shukiils are therefore 

f, 

entifcletl to remain in pssession of tlie village by virtue of Ike , 

under-proprietary rights which that decree gave them, 

The answer to this (jiiestiou depends on the constrmclioa of 
the 1 3th of tlie above-mentioned Rules. It runs thus 
** 18 .*— in whicli oljiiiM to tmder-proprietarj riglif s liavo Imm 
oi otitewii© than in acoordano© with these rules will be open to reviiion, hut 
this rule will no! apply to oasM digjK»©d of by arbitration or agreement of thi 
pwrli©®.*’ 

* '' Buie 2 praw‘iiba 0 i whal a ciaimaht must prove in order to 
oMain a sub ielllement (which is nothing more limn an aalhori» ■ 

^lite aseert&inmanl and deelaralion of his undar-proprietary 
right'^), and ©nacta, amongst other thingSi .as follows: — 

• ** He must show that he pcBwaa an under-proprietary right In the lands. 

■c^ whleh the sub-settlement is claimed, and that such right has kept ali,?© 

o¥i» ihi whole area claimed within the period of limitation. He must also show 

that he, e,ith.er l>y himself or by some other person or persons from whom he 

has inherited, has, by Tirtuc of his under-proprietary right, an.d not merely ; 

through privilege granted on account of service, or by favour the Talu^dar, 

held such lands under contract (p«eka) with B(Mm degem o«itinuojwii«wi ®int» | 

the village came into the Tatiifa.** 

«* Rule 3 prescribe how Ihe word# mme degree of oonMnii- 

onsn^s are to he interpreted. CJIaims wbidi have been 
therefore dif^posed of otherwise than in aeoordanee with these 
Bul^ within the meaning of Rule 13, must, ilierefore, refer 
. loMi«ie okims which have not been supported by the proofs ,, 

|»«i®ril»d by Rules 2 and 3, amount others, for die establ^^k 
meal of futere eiaiina. Rule 13 would therefore be mmnitig- 
leas, ual«s it autkirii;^ an inquiry into tbo-e mailers. Tfa« 
arpment, lowever, is that even if, uiKin this inquiry, it should be 
aawrtained that ihe claimant had not proved, and oould not 
p»ve, any of the matters prescribed by Rules 2 and 3, the Chief 
or Deputy Commissioner should simply abstain from making an 
: ordwordecreeforeub-sattlement, and should lea ve ihe ckimaalitt 
the M^are |»f sessioii undar the old decree of fcl» under-prc|«ietary 
rights to which it had been mwertoined lie was entitled according 
to the new standard. Jn their Liordslip^ opinion, this eonfcan- 
tion mnnot Im suskined. Sob-setikmenl was not a new thing 
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giving some extra rigM or privilege over and above what was 
secured by a decree finding that a person was possessed of nnder- 
proprietary right. And the history of the Act together with its 
provisions, and the rules attached to it, show that the object and 
purpose with which it was passed were to revise and correct 
what had been hastily and imperfectly, or loosely done, and to 
secure that no nerson should enjoy under-proprietary rights who 
could not establish his claim in the manner prescribed by those 
rules. Revision would be a perfunctory and useless operation 

OB any other terms. ^ . rn 

Their Lordships therefore think that the Financial Commis- 

sioner had jurisdiction to make the decree of the 6th January 
1869, aud that it is a valid and binding decree. 

The next question is, Wliat is its meaning ? It is urged that it, 
in effect, grants the plaintiff a perpetual lease, that the period of 
thirty years mentioned in it is the period which is to elapse before 
revision, and that the Talnqdar is practically left in the same 
iiosition as he was in under the earlier decree, save only that he 
has not the right to alienate -, though why he should not have that 
right is not shown. But the whole frame of the decree shows 
that it never could have been intended to put the plaintiff in such 
a portion. He was not a Taluqudar, nor an occupier, and was 
fo^d not to be a person possessed of under-proprietary rights. The 
decree does not put him into possession of the land, hut merely 
etotitles him to farm the rents of the occupiers. The whole thing 
was a compromise, and more or less of an anomaly, and though 
the Finandal Commissioner gave him a valuable right, he could 
not, in tie face of his own declaratoin that the provisions of the 
Suh-®etdement Act had not been complied with, and that the 
plaintiff was “in no way entitled to Sub-Settlement” which 
wuld restore him, under the Rules, to proprietary possession, 
and make the Taluqdar « a mere recipient of a maliMna;’ have 
intended to put him into a position almost as beneficial as if he 
had had all the qualifications he is stated to have lacked. Their 
Lordships are therefore of opinion that the lease decreed was 
only a lease for a term of thirty years from the date of the 
decree. That being so, the Taluqdar would be entitled to 
recover possession if he took the right steps and proceeded 
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io the right tribiinaL He served a notice of ejectment under 
the provisions of section 52 .(2) of the Oudli llerit Act, 'I8S6. 
That ap|iears to be the right course, having legarci to tlie 
prorision^ of the 54th section. No objeetioo lias boen taken, in 
the arguments to the form of the notice or to tlie service of it. 
Section lOS of the Act prohibits all Cbucts other than Courts of 
Revenue from entertaining suits by a landlord for the eject- 
ment of a tenant. According to the consiruclioa their lord- 
ships have put on the decree' of the 6th January 186% the 
Shnkuls are now in the |)osition of tenants whose tenancy has 
'expiffd* . . 

The Talnqdar is, therefejre, entitled to a deela.ration, sucli 
m ii asked for in the suit inatiteted by him on the lllh January 
1&W3, in the Court of. the .Subordinate Judge of Sulknpur, 
.—namely, that the Shukuls are not entitled to the rights. of 
under-proprietors, or to any rights other than these of tonants 
for a term of thirty years whose term has expired, ^ — but not to any 
further relief. The decree., dated the 13ih December 1904, of 
the Court of the Judicial Cammissioner of Oudh, is in their 
Lordships’ opinion right, and should be affirmed. 

The Shokuls, however, instituted a suit in the 'CWrt of 
Deputy Commissions of .8ulta.npar, under section 168 (8) of the 
Oudh Rent Act, 1886, in which " they prayed that the abova- 
naentioned notice of ejectment m.ight' be cancelled- The 
Depriy Commissioner, on the 9th May 19CI6, made a decree 
c«|W»Eing it, and bolding that tJie Shukuls were enliiled to a 
perpetual farming Iwyie. Agmnst thi^?. decree the Taluqdar 
appwtlod to tl» Cwirl of ibe Cominiisibaer of FyzalMd. On the 
13lli August 19(N3, that Caurt made an or<ler diemiadng the 
ap{>eaL Agiinsi this order the Taluqdar appealed to the Bk»id 
of Revenue for the United Fro^unm'i of Agra and Oudh ; but 
m order of that Board, dated the 2nd January, 1907, his appeal 
w« dismissed. Against Ibis order and the decree of the Cummis- 
cioner of Fy»bad the Taluqdar b^, by special leave, appealed 
to His Majesty in Council, and bis appeal has been «m?#lidttcd 
with the firsfc-nimdi appeal. Their Lordshipi are of opinion 
that the orders appeal^I against by tibe Tdiiqdiir were wrong., 
and dbould be revers«i. 
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Their Lordships will therefore humbly advise His Majesty 
that the firstmamed appeal should be dismissed ; that the 
taluqdars appeal should be allowed ; that the orders or decrees 
of the Board of Ee venue for the United Piovinces of Agra 
and Oudh^ the Court of the Commissioner of Fyiaabad, and 
the Court of the Deputy Commissioner of Sultanpur, dated 
respectively the 2nd January 1907, the 13th August 1906, and 
the 9th May 1906, should be reversed; and that the action 
instituted in the last-mentioned Court should be dismissed, with 
costs throughout, but without prejudice to the claims made by 
the Shukuls in paragraph 7 (/) of their plaint in the said action 
under section 57 of the Oudb Rent Act 1886. 

The appellants in the first-named appeal must pay the costs 
of that appeal, and the respondents to the Taluqdar^s appeal 
must pay his costs of that appeal. 

Appeal allowed. 
Cross appeal dismissed. 

Solicitors for the appellants in the appeal, and respondents 
in the cross appeal i—T, L* Wilson & Co. 

Solicitors for the respondent in the appeal and appellant in 
the cross appeal : — Barrow^ Rogers & NeviU, 

J. V. W. 
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PABBATI (DEPEiinJUTT) «. NAUNIHAL SINGH {Plaietiep). 

[On appeal from the High Court of Judicature for the North-Western 
Province, Allahabad.] 

MMu law — FarHiion-^Mequisite for partition — Agreement amongst members of 
joint family to bold the yroyerty in defined shares — Agreement embodied 
petition to €ollector--~JEniry of names in village yajgers in accordance with 
— Mode of contidering documentary evidence, 

• After the death of one of the members of a joint family in 1881 the other 
members mutually agreed that the joint property should be thenceforth held and 
enjoyed by the yarious members of the family in certain defined shares which 
they specified in a petition to the Collector dated 13th June 1861 to have their 
nam^ enteared to that effect in the official papers of the village, fihis was done, 
the petitiem was filed in the CoBeotcaate, and entri^ were made in the village 
papem in accordance with it up to 1^9. 

Meld by the Judicial Committee (reversing the decision of the High Court) 
&at m the evidence in, and circumstance of the case, a petition the pmperty 
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tai Ijeea efiectei in 1S61, ani that tlie transactions anrl con5,nct erf the in,emte*i 
d the family With r«pc«t to the management of the pio'peTtj had l:»c»a on the 
Iwmm that it wm held in separate shares from that time. 

!rhe principles laid down in Ajppotier v. Mama Snhha Ai^aa (1)| and 
MttIMikum 'Dm f*. Mam Karat » Sahu (2) followed. 

The High Court liad proceeded in an erroneous method in conalderinc: 
whether omh dcxmmenl was by itself sufficient to rebut the prima facie prosump- 
lion that as the family was joint More iSSl it continued to Ije joint, and omit- 
ting to toko into account the cuinulati¥e eSect of all the documonlB, which 
token together showed ■that all the transactions of the 38 jmm from 1861 to 
^ ■ could only I>e rcsconciM and made consistent on one hypothotis, namely, that 

^ the petition of 1861 was a genuine d<wument, and the agreeiacnt it ciril„*o?iial a 

I ■ , ^ iml i^reemeni 

a Judgmesfc and decree (27tb May 1904) of the 
High Courl at A.llahilmd, which rev'er^ a decree ^29th Novem- 
ber 1901) of the Courl of Ihe Subordiaate Judge of Aligarh. 

The main question for decision on this appeal was whether 
the respondent (plaintiff) and his nnele, one Dalip Singh, were^ 
or were not, members of a joint Hindu family at the dealli of 
Dalip Singh in February l'S99. A pedigree showing how 
’* the parties to the litigation were related, is set out in their Lord- 

ships’ judgment, and showed that Tara Singh died in 1858 leav- 
ing him surviving two sons Mrmal Singh and Dalip Singh, and 
a widow Musammat Phui Knnw.iur^ ^irmal ^ngh died leaving 
an infant son, the pIaio,tiff, and a widow Musammal .Rani, After 
the death of Nirmal Singh in 1861 a dispute arose in the family 
about the estate left by Tara Singh, the settlement of which was 
re«)rdad to the following effect in as application to the Revenue 
' Oourldatoi iSih June 1861,, as to the manner in which the pro- 

perly would be held, the applicant who were ilescrilied as peii.- 
tiomwrs being (I) Oalip Singh ; (2) Musammat Kani| for hiimslf 
and as guardian of her minor nm Naunihal Singlii and (S) 
Musammal Phiil Kunwar, 

“ After the death of Sirmal Slugii, there Mom some dispute between ufi, Ihi 
applicantfij in connection with the estate of Chaudhri Tam Singh, the ancestor 
of UB, the executants, which has with mutual consent ten settled In this way • 
The mffiole of the ancestral property and property newly ptircha«Ml with 
the ej^ption of pitti Bhadi Bamwala in kmlm Shilarpur and ^ noaMaifig 
f»tote— in e^iml disum (that k} haU and haM, IMip Bingh to 
wid ter ic«s to the latoal of cufr-half, md MuMcumat Ranf, widow, and 

{1} il86G) 11 Moore’s J, A., 75.' (2) {Xm) L L. ■B.. :to Calc,, 73e ; 

L. a SO 1. A., 130, 
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Naimilial Singh, son, of Nirmal Singh, deceased, to the same extent. Dalip 
Singh to be the lambardar in manza Bhansranli, Azampnr and Alipnra, and 
Mnsammat Rani under the sarbarahkarship of Dalip Singh in manza Khand- 
waya, Bhatola, Nnrpur Nagalia and patti Ismail, situate in Shikarpnr, Mnsam* 
mat Phnl Knnwar to be the lambardar in patti Shadi Ramwala in Shikarpnr 
and to enjoy profits and bear loss. In the entire estate, that is, the revenne- 
paying {property) and resnmed and revenne-free milak lands, habitation land, 
houses, shops, etc., and all that was in the possession and enjoyment of Ghandhri 
Para Singh, ancestor, Dalip Singh to have one-half and Mnsammat Rani, widow, 
and Nihai Singh, son, of Nirmal Singh, the other half. After the death of 
Mnsammat Phnl Knnwar, the aforesaid persons will enjoy profits and bear loss 
according to the shares given above.” 

The application was made, it was stated, by Musammat Eaui 
through her brother Shib Charan, and by Musammat Phul 
Knnwar through her son Dalip Singh ; and prayed that the 
applicants’ names might, according to the contents of the applica* 
tion, be entered in the official papers. The contents of this 
application were verified by an official of the Eevenue Court 
who reported that Musammat Phul Kuuwar and Musammat Raui 
stated that the dispute between them had been settled, and that 
the applicants had filed the application after the settlement of 
the matter. On 4th July 1861 an order was passed giving effect 
to it, and thereafter the Revenue Records were framed in 
accordance with the agreement. 

Subsequently Musammat Rani, taking her infant son with her 
left Shikarpur, the home of her husband for Jehangirabad the 
home of her own parents, Dalip Singh acted as her Sarbarahkar 
until 1866 but she then appointed her brother Shib Gliaran as 
sarbarahkar in place of Dalip Singh. On 6th June 1866, she 
also executed a power of attorney in favour' of Shib Charan 
and one Lalji Mai making them her general attorneys and 
representatives in which capacity they acted for her for several 
years in the management of her property, and in particular gave 
receipts for various sums which were paid to her by Dalip Singh 
on account of the profits of her divided share. 

Dalip Singh died in February 1899 without male issue and 
the name of his widow Musammat Parbati, the appellant, was 
entered in the Revenue records as the heir and representative of 
the deceased husband, the Revenue Courts holding after inquiry 
that the property of which he died |>03sesi^ was separate property. 
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Ob 28th September 1900 ISTaimlhal Singh brought tlie present I 9 C^ 
wit in which he claimcKi a deelaratioa that up to the date of the """""TumawT* 
death of D»Ii|) Singh on Isfc F ebniary 1S09 the plaintiff and Dalip ^ w 
Singh were joint and that the plaiutiil- sueceedel him by right of ^ 
iurviforstip; also that he, m successor of Dalip Singh, was enti- 
tled as against the cle,fenclaiit, the widow of Dalip Singh to rwlise , 

outstanding debts : He further prayed for po^saion of Iba pro- 
perty in suit. 

In defence, Mmsammat Parhati, pleaded, tlmfc her hmsband 
Dalip Singh and the plaintiff lived separately, w^ere separate in 
imi, mA were in feycl not Joint in any way* She further alleged 
tlwil Dalip’s entire property wm wparatej that he carried on all 
his basins wparately, and that he imd a:«}iiirwi a good deal 
of pro|«rty with his persociil funds and by his own eia*- 
tion.s after his separation from the family in 1861 ; ll»t he 
tnd the plaintiff had their respective shares partitioned 
by the Re%’enne Court, and that the plaintiff and his mother as 
his guardian and agent had been in separate |)0ssess!0n in and 
enjoyment of their separate share and had. all along realized the 
profits of their share from Dalip Singh. , , 

The only issue dealt with by the lower courts was, whether » 
the plaintiff and before him his predec^swr in Mde , w^ere 
se{»rat6 from Dalip Singh. 

The principal documentary evidence for the defendant was 
(1) the ajiplication, data! 13th June 1S61, and the papers rekl- 
iftg to the partition proceedings taken by the plaintiff, and Dalip 
Sin^ mentioned in the statement of the defence ; (2) village- 
papers; (3) sale deeds by w^liich the ve-ndom conveyed the pro- 
perty purchased to Dalip Singh withoutany mention of the plitiitii 
or hi® mother; (4) decrees for money which showed that, Iklip 
Singh had separate dealing-^; (5) receipts showing Ih© paymenl 
of pe|Mkrate taxes and liceTi«ies to mrry on business ; (6) the r«eipto 
referral to in the statement of the facts showing that Miisamroat 
Rani received the profits of her divi.d@d share from Dalip Singh* 

The pkimiff^s dcMsiimente included a number which were put 
in to show that the plaintiff, and Dalip iuiti luted and 

defended certain suite jointly and described tiheoFelves as the 
pint owners of the }'iroj>erty im «iii 
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The Subordinate Judge decided that the plaintiff had not 
been joint witli Dalip Singh. He summed up his reasons as 
follows: — 

The conclusion to which I come is that until Nirmal’s death the family 
had been joint, after his death, the X3roperty was divided by an arrangement 
between Dalip Singh and Eaiii ; the arrangement was accepted by the plaintiff ; 
he has since he attained majority held and possessed the property which by the 
arrangement had been allotted to him ; he applied for partition by the revenue 
authority, he got his share separated ; he has dealt and transacted business on 
his own account ; he did not during Dalip Singh’s lifetime ever raise any objec- 
tion to Dalip Singh having business in his single name ; he received profits from 
him ; he managed his own ishare ; he could have objected to the partition, I» 
could have applied that it should be refused and have insisted that the family 
* was joint, he did not insist on it, he joined himself in the prayer for partition. 
Dahp Singh’s estate is much more valuable than what is owned and pc^sessed 
by the plaintiff. It should have been, he says, equal had there been a partition. 
But Dalip Singh increased it after the partition. He traded in corn, he had 
lending business. The plaintiff who resided at Jehangirabad sold his grain. He 
had a little lending business. 

** I hold on the first issue that plaintiff was not joint with Dalip Singh, 
He is not therefore entitled to succeed him.” 

Coasequently tbe Subordinate Judge made a decree dismissing 
the suit with costs. 

An appeal to the High Court was heard by Sir John Stak- 
LBYj O.J., and Bhekitt, J., who reversed the decision of the 
Subordinate Judge , and (except in regard to a small portion of 
the property in suit) they decreed the plaintiff’s claim. 

The High Court considered that the evidence on ivbich the 
defendant relied was insufficient to prove the separation con- 
tended for between the plaintiff and Dalip Singh. With regard 
to the receipts which were put in by the defendant, with other 
docameots, to prove that Miisammat Rani receives the profits of bet 
divided share from Dalip Singh, they held that they could not be 
taken into consideration against the plaintiff on the ground that 
they were not signed by Musammat Rani herself ; and that Shib 
Charan (her own brother and sarbarahkar) and Dalip Singh who 
signed the leceipts on her behalf had no power to do so under 
the power of attorney executed by her in their favour. After 
considering the petition of the 13th June 1861, the High Court 
said : — 

It is contended that this petition had the effect of working a separation in 
the family between Dalip Singh and the plimitiff who it is alleged were 
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IiowjrfartJi Mparate owners eacli ol Imlf ol iBc estate. We find osrseltM umhh te 
iKiKstir witk tlie l«»med advocate lc« tlie defendant wlio carntttJy preMod. Ais 
oontention on m, Wc notice that no sncli cExt was claiiaei for this ptition in 
the lower court. It is not even mentioned in her written statement hy the 
defendant. The ptitlon In onr opinion amounts to no more tliaii, a coiiiprfim.is 0 
tetwoen the two widows, an arrangement for the management of the estate for 
the time being and for the pnrp:oso of snpplying the mwnne authorities with the 
mm&m of persons to be appointed iambardars of the several villages oompr'ised. in 
It, and the nominal apportionment of shares Ixstween the plaintiff and Balip can 
he cOTaifiered to no more than an expression of the Mies’ opinion that fMi 
wm the measure of their interest in the family esiate. 

“ Before leaving the snb^t of the petition of ITnne 13th, 18G1, we would 
remark that ii %g tke ml^ evidence produced hp the. defendant with fhe ohjeei 0 / 
m U gepamfe igfmn§ the memben of the family. At the m,c»t 

il hni » pelifcicm predated to revenue authorities intimating the wishes of the 
foaily m to the miry df mm®* wit on HiTOaFs dmth and as to the 
appointment of Iambardars. It do« not prerfaw to be signed by Musammat Baai 
Imt W'as writ ten and filed by her brother Sh©o Charan apparently without any 
authority in writing from his sister. It is from this petition coupled with the 
fiih»guent conduct of the parties and other evidence that we are asked to infer 
separation from 1861. As showing the subsequent conduct of the parties the 
limmed advocate for the defendant laid , great stress on certain partition prooood- 
ings which took xdace after 1361.” 

After discussing in detail the four esaes of [vartition tie Hi^ 
Court said : — 

Are we then bouUd to infer that these four ibre »&gmg m^brnm a 
mmtmm cc sep»ration d intomto between pUnliff ^d Ihilip from I8SI on- 
WKdi .and indicate an intention on their part that the rat of the family property ■ 
(the grfat hulk of it) should between them be the subject of ow»cwh.ip in cwrtaia 
d^aod shares. We think not. We cannot draw such .a far reaching iatewiws 
froa thes® few and isolated instancx^. They in our opinion show no- .more thm 

In tibMd three caaw (in one case from local reasons and in Iw'o cmM from 
iMotts p<«c«id to Balip) it waa thought advisable to separate from the tdker 
wad Bslif tmj have thought that unlcm there vem a partition Ixdw-een 
him mi Mt m^m $,lm l» could not gel a priition m against other eo-»hiwrs. 
It wUi bi iteiioid ttiat in all lh«« ca^ th©re war® many oo-iitowrs kteawtoi 
who did not belong to plaintiff’s awl Dahp’s family. Hot one ii»taa<» hM b®«a 
widoM d a partition of a mahal in which plaintiff and I>alip were the sofe 
cMHJwnars. But though some portion of a yaiat family estate may have k»ii 
«2hviirf or b€dw«x:n the mcmbe.rs of the family, it does not follow that 

tJbDrebi m »vfiraiK» of inteimts m effected in the remaii^w of tlie estate, IHiis 
18 Md «fowa by their iMsrdiiiips d the Brivj Ckmncil in ihe case of lewta Ar Awf v. 
Maihm Smlg (1), where mier aim their Iiccdshi|^. hold it to be undisiwiM •* that 
a division may le either total or partial/* Ala> in their judgment in Ike Sk%m 
&anga rate (2) their Ukrdfihip in a pi«.tage cited’ from MacHaghten's Hindu 

(1) (1646) 4 Mompb** I. A., 137 al 168. (a) {18B| f Mo«c*s I, 539 

at page. 610, 
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Law contemplate the possibility of an estate being partially joint and partially 
divided, when they say * that where a residue is left undimded upon partition 
what is divided goes as separate property, what is undivided follows the family 
property In other words the law of suboession follows 

* the nature of the property and of the interest in it,’ ” 

And they concluded their judgment as follows : — 

“ Finally, for the reasons we have above set forth at length, we are of opinion 
that there was no separation in this family before the death of Nirmal, We 
find that the arrangement of June 13th, 1861, did not have the efieot of working 
a separation between plaintiff and his uncle, and was merely a compromise 
between plaintiff’s* mother and grandmother. We find that the partitions affects 
only a small portion of the family estate, the great bulk of which remained joint 
and undivided. The evidence of the witnesses called for the plaintiff is in our 
opinion truthful, while the past evidence produced for the defendant is we think 
mostly useless, untrustworthy, and not to be compared with that called for the 
plaintiff. We are of opinion that the evidence of the plaintiff and of his wit- 
nesses coupled with plaintiff’s documentary evidence showing that plaintiff and 
his uncle Balip jointly instituted and defended suits during a long series of years, 
overwhelmingly proves that plaintiff and his uncle lived as members of a joint 
Hindu family which consisted, after the death of Har Narayan, of Balip and the 
plaintiff; that no separation of inter^t or of title as far as the great hulk of the 
family property is conoemed, took place between the uncle and nephew; that they 
were joint at the death of Balip in February 1899, and that thereupon the plain- 
tiff succedeed by right of survivorship to p<®sessing his uncle’s interest in the 
joint family property, ” 

The High Court therefore allowed the appeal and made a 
decree in favour of the plaintiff. 

On this appeal, which was heard 

DeOr^ytheryE, (7. and Boss for ^ the appellant contended that 
the evidence on the record was sufficient to prove separation 
batween thepliintiff and Dalip Singh in 1861, and that up to the 
death of the latter the)^ had lived and enjoyed their respective 
shares of this property in severalty. The High Court in coming 
to an opposite conclusion had not acted in accordance with the 
principles laid down in Appovier v. Bxnma Suhia Aiyan (1), and 
Balkishm Das v. Ram Naram Baku (2). In the present <^se 
the members of the family had agreed in 1861, to become 
separate in title, and had put their intention into the form of 
the petition of 13th June 1861, stating that from that time they 
intended that the property (which they specified), should be the 
subject of ownership in certain defined shares j and thenceforth it 
(1) (1833) 11 ICAcra’s r. iu, T5. 1: 
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had been so held : t!iis, without any actual physical division was 
sufficient on the principles abovementionel to eSect separation. p .^.„ 
The High Cmrt had put a wrong construction on that petition 
and the suteaquent proceedings of the parties which confirms 1 amaa. 
its meaning and intention. That court also erred in rejecting 
the papers put in by the defendant to prove payments of the 
plaintiff’s divided share of tho profits j those payments, it was 
contended, showed that the profits of the properties divided in 
accordanoo with the petition of ISth June 1361, were separately 
enjoyed by the persons to whom they were allotted ; and a 
aepacationof interests between Dalip Singh and the plaintiff 
wss also indicated by the proceedings taken by them in the 
Revenue (Joiirta on four separate oocasiona for a complete parti- 
tion of jwrtions of the property which was divided in 1861 ; m 
which procec lings the plaintiff concurred ; as he had on attain- 
ing majority accepted and ratified the partition effected in that 
year. Reference was mafia to Mayna’s Hindu Law, 7th Ed., 
pages 635, 637, 639 and 671, paragraphs 492, 493 and 495, 
Kandanmiv. Iforaiaami Ayyxr (1); Revmn Perahad v. Sadha 
Bteby (2); and Maenaghten’s Principles and Precedents of 
Hindu Law, Ed. 1829, Volume I, Qiapter IV, on “ Partitioa ” 
pages 63 and 54, the two last reference being to passages from 
which it was contended tahe High Court had drawn a wrong 
inference in their judgment under appeal which it was sub- 
Qiitted on the above grounds should be set aside. 

1909, May l&A. — The judgment of their Lordships was deli- 
verwd by Lobd hxmmon 

In tUs (mee the respondent, Cbaodbri Naunihal Singh, the 
only son of Chaadhri Ifirmal Singh, deceased, on the 28th 
September 1900, instituted in the Court of the Subordinate 
Judge of Aligarh, a suit in the nature of an ejectment against 
the appellant, Mnsammat Parbati, widow of his paternal ancle, 
Chaadhri Dalip Singh, deceased, to recover po^ession of the lands 
fidly desmbed in tiie schedule attached to his plaint^ and for 
otb^ relief. 

He based his right to the relief be sought on two alleged 
facts, (1) titat his late fa^r and Us late unde, Dalip Singh 

(1) L li. A, S Mt4,317. {%) (18A5) 4 Koore'i I, A., 137. 
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were the two male members of a joint Hindu family of which he 
(the plaintiff) was the suryiving male, and (2) that the property 
whi<ii was sought to be recovered belonged to that family jointly. 

The defendant resisted this claim on the ground, among 
others, that uU the joint family property had, by agreement be- 
tween the then existing members of the family, been partitioned 
in interest in tte y ear 1861, though not then, and only to a small 
extent afterwards, partitioned by metes and bounds, and that 
the land sought to be recovered was the separate property of 
her husband, Daiip Singh, who died the owner in possession 
thereof on the 1st February 1899. 

The following pedigree shows the felationship of the several 
parties to the suit ; — 

SHADI BAM. 

t 

1 I 

HarHaram Tara Smgli, died i658,— 

died about 1867. Musammat Pbul Kunwar 

two daLgliters. } 

1 I 

Nirmal Singb., died 1861 — Daiip Singh died 

Musatinniat Rani Pebriary 1899. 

I Musammat Parbati, 

I Defaodani 

Nauuihal Singh, PlaintiS. 

The two daughters of Har Narain have not been made 
.parties to the action, and do not apparently claim any intent! 
in this property, and the precise naiure of Har Narain^s r%ht 
to ch: interest in it (if any) does not appear. The Subordinate 
Judge decided in favour of the defendant and dismissed the 
action, holding that there had be^ a partition of the family 
property in 1861, and that the plaintiff wets not joint owner with 
Daiip Singh at the time of the latter^s death, and, consequently, 
waa not entitled to succeed hiim The High Court at Allahabad 
by their decree of the 27th May 1904, set aside this decree 
^ widtt the exception of Mahal Daiip partitioned in 1870, 

and the Mahals pbrtiiioned- to Daiip in 1890 and 1893 in 8ha- 
milat, Shikarpur, and in Khandwaya, to which the defendant 
is entitled for a widow’s estate,’^ and declared as to all the 
r^t of the property claimed, ...... the family was a joint 

Hindu family during the lifetime of Daiip Singh, that since his 
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diatii lia plaiEtiff has been the owner and in possession of the 
aforesaid property as snrvivoTj and that the clefeiidant has no 
right Against this decree the defendant lias lodged the 

pra»mt appeal, 

llie seireml partitions mentioned in the decree of the High 
Coarl were partitions by 'metes and bomnds of the joint property, 
carried ont under orders of competeol tribunals. 

Though the qtiestiou for decision by their Lfordships is one of 
fact, ils proper determination turns a|K)n the application ol cer- 
Uin 1^1 principle to the facts proved, and the true conclcision 
to be dwwra fmm these facts view^ in the ligh^ of these 
prin 0 tpl«. 

It is mmk to be r^rattod, .therefor^ that toe attoation of 
the High Court was not direatad to the two autooiritiai in wtotdh 
those principles have been laid down — in the first by Lord West- 
bury, and in toe second by Lord DaVey— namely, the eases of 
Appmwr v. Mama Suhba Aiyiii (1) and Balkwhm Das v. 
iJkxm Naram Salm (2). In boA these Qi*e5 the memb^s of a 
joint Hindu family, some of them being minors, acting by and 
through their parents, axeout«i iustrameu'ls in wiiliiig proirid- 
ing, in the fiiisl case, that part, and, in the eecsond case, toat the 
whole, of the Joint family property toould belong to and be 
enjoyed by the different members of the family in spmfied 
shares. The effect of this was held to be that, as to the property 
so dealt with, there was a division of rights ; the status of the 
family was changed j the tenancy of the property severed and 
conYerted from something, to use the language of English law, 
like a joint tenancy into a tenancy-in-common, and the previ- 
ously undivided family became by operation of law diYided. 

At p. 89 of the re|;>ort of the first case, Lord Westbury is 
reported to have expressed himself thus ; — 

“ Aooorimg to toe true notios of an .uu(iiTi(M f ajuilj ia Hiaia kw, no 
individual meiaher of that famUj, whilst it remains undivided, cm predicate 
of toe Joint wnd undivided property that he— toat particular msiator— *hiB a 
.oertaia Sefedto Bhare. No iadivlduai member aa uadivlsM fanoily ««li ps 
^ to toe pl»3e of toe rempt ci rant and claim to take Ircan toe m wmmwm 

©I toe .rents a Mrtain dadaito sl».ra The pro^ieds d 'uadlvidi^ j^prty mast 

(1) 11850) 11. Moore*s 1. i.., fS. (S) (19i3) m Ckic., fSS : 

xX E« JLt Jk. 1%^« 
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ba bronglit, according to the theory of an undivided family, to the common chest 
or purse, and then dealt with according to the modes of enjoyment by the mem- 
bers of an undivided family. But when the members of an undivided family 
agree among themselves, with regard to particular property, that it shall thence- 
forth be the subject of ownership certain defined shares then the character of 
undivided property and joint enjoyment is taken away from the subject-matter 
so agreed to be dealt with ; and in the estate each member has thenceforth a 
definite and certain share, which he may claim the right to receive and to enjoy 
in severalty, although the property itself has not been actually severed and divi* 
ded.»» 

. At p. 91 he proceeds to say : — 

** It is necessary to bear in mind the twofold application of the word *divi- 
sion.* There may be a division of right, and there may be a division of pro- 
perty ; and thus, after the execution of this instrument, there was a division 
of right in the whole property, although in some portions that division of right 
was not intended to be followed up by an actual partition by metes and bounds, 
that being postponed till some future time when it would be convenient to 
make that partition,** 

And again at p. 92 there is the following passage 

“Then, if there he a conversion of the joint tenancy of an undivided family 
into a tenancy in common of the members of that tmdivided family, the 
undivided family becomes a divided family with reference to the property that 
is the subject of that agreement, and that is a separation in interest and In 
right, although not immediately followed by a die facio actual division of the 
subject-matter. This may at any time be claimed hy virtue of the separate 
right.** 

In the last quoted passage Lord W'estbury stated he used the 
terms of English law, joint tenancy and tenancy -in-com- 
mon/^ by way of illnatration. In tbe second of the abovenamed 
cases this decision was approved and followed, and on the 
question of the binding effect of such a deed, or agreement, as is 
above mentioned, on the interest of a minor who was by and 
through his parent a party to it. Lord Davey, at p. 150 of the 
report, in L. E. 30 I. A. expresses himself thus 

“There is no doubt that a valid agreement for partition may be made 
during the minority of one or more of the co-parceners. That seems to follow 
ten the admitted right of one co-parcener to claim a partition and (as has been 
smd), if an agreement for partition could not be made binding on minors, a 
partition could hardly ever take place. Ho doubt, if the partition were unfair 
Gr prejudicial to the minor’s interests, he might, on attaining Ms majority, by 
proper proceedings set it aside so far as regards himself,** 

There is not a suggestion in eifter of’ the afaovementioned 
judgments that the ^reement to partition the joint family 
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■property itt' interest and right most be embodi^in a deed or 
instrament in writing* It might be a p'lrol agreement. 

The question for decision in this case accordingly resolfas 
itself into this : Did the members of this joint Hindu family — 
namelyi Dalip Singh, Mnsammat Eani, acting for herself and al«> 
on behalf of her infant son, the plaintiff, and Mnsammat Phul 
Knowar, the plaintiff^s grandmother «— on or before the 13th June 
1861, agree amongst themsalires that their joint family properly 
should thenceforth be the subject' of ownership in the deined 
shares mentioned in their petition, dated the I3th June, 1S61, to 
the Tahsildar to have their names entered in the village papers : 

Phul Run war to enjoy Patti S'hadi Rarnwala for life, and, 
siibjeefc thereto, one-half of the entire property, as well ancestral 
as newly purchased, to be taken as divided into equal shares, 
half and half, one half or share to be enjoyed by Dalip Singh, and 
the other by the plaintiff and his mother* It cannot be suggested 
tlmt tlie«2 shares were not sufficiently defined within the mean- 
ing of the aliove-quoted authorities, or that the agreement which 
the petition pur|>ort5 to embody is not unambiguous, precise, and 
clear in its language, nor can it be successfully contended that, 
having regard to the position of the family and the rights of ito 
respective members, this division of the family proper^ was in 
itoelf unnatural or unjust. Dalip Singh most then have been 17 
or 18 years old since he descrites himself on the I6th June 1867 
IS 24 years of age. He was, therefore, of age according to 
Hindu kw. The plaintiff was an infant two years old. Had a 
suit for partition of the joint property teen instituted on his 
behidf by a duly appointed guardian ad litem -as it migliit have 
been, or had it been instituted by Dalip Singh, there would 
primd /nek have been allotted to each widow a |>ortioii of the 
property adequate for her maintenance, and, subject to' tout the 
whole property would have been divided between the plaintiff 
and Dilip in equal shares* Little more than this is done by 
the agreement, since it is by nom^os cartain.that the plaintiff’s 
mother wc»H, under eiicii an agreement as Ibis interpreted by 
Hindu law, gtl more than what was sufficient to mtintain her 
out of the half of the properly allotted to ter , and. ter son. In 
addition to the pravidan far the divisim of the properly, the 
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petition contained a provision that Dalip Singh was to be lambar- 
dar in certain manzas therein named, and Musammat Rani, 
Tinder the sarabarahkarship of Dalip Singh, lambardar in certain 
other mauzas, and Musammat Phul Kunwar in the Patti, namely 
Shadi Ramwala in Shikarpur. This petition purports to be 
presented by Dalip Singh and Musammat Rani, on behalf of 
herself and as guardian and patron of her minor son Naunihal 
Singh, and Musammat Phul Kunwar,— Musammat Rani through 
her brother, Shib Charan, aad Musammat Phul Kunwar through 
her son Dalip Singh. On the same day, the 13th June 18S6, an 
order was made by the Deputy Collector setting forth that the 
Tahsildar had been asked to submit a report relating to the 
lambardarship and sarbarahkarship of the widow of Nirmal 
Singh, and directing the application (i,e, the petition), to be 
also sent to the Tahsildar asking him to give the particulars in 
detail.” On the 1st July 1866, the Tahsildar reports that — 

“ The Kantmgo verified the contents of ;this application (i.e., the petition) 
from Musammat Phul Kunwar and Musammat Eani . . . who stated that 
the dispute between them had been settled, and that the applicants had filed the 
application after settlement of the matter, and that it should be filed with the 
record.*’ 

Upon this the. Deputy Oollectoi’, on the 2nd July 1866, 
ordered the^application to be brought forward with the record. 
The petition was thus treated as a serious business transaction by 
the officer before whom it came. Entries were made in the vil- 
lage papers in accordance with it, and continued to be so made 
np to tbe death of Dalip Singh, in 1899, for a period of 38 
years* Yet it is this petition that is now impea^^hed by the 
plaintijBF in paragraph 8 of his plaint as a mere paper proceed- 
ing,” and the management by Dalip Singh under it described as 
in no way afieoting the property and business of the joint 
Hindu family.” The High Court deals with it in the foEowing 
passages of its judgment : 

“ The petition, in our opinion amounts to no more than a oomprcmuse 
between the two widows, an arrangement for the management of the estate for 
the time beii^, and for the purpose ci mipplyii^ the revenue authraities wi& the 
names of persons to be appointed lambardars of the several villages eom^fei 
in it, and the nominal apptartionment of shares between ^he plaintiff and TWip 
cml be considered to be no more thaa an expre^ion of the ladies* opinicm &at 
l|«# im the n^^asure of their inter^t in the family estate, Musamxuat |*hiil 
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KxmTOtlaite mm llat h&s Infcmk {ihmglktM rmVijWimgmtm iiiteR*i 
ikm M fficutionod aky?©} sliall. k safegnaTawl, and in iBafc ills is imitaWI hf 
Mnmmmat Ban! , , * We cannot find tliat it Had tlio cfio©! of wwrHing 
a separation in a family wHioH it is now admitted was joint at iHe timi wHea 
tHis petition was prepared. 

In, another passage of the judgment of the High Court it is 
said that fha statement with which the petition opens — namelj, 
that after the death of Xirmal .Singh dispitei arose between the 
appli'Cants in connection with the estate of Tara Singh^ the 
an^tor of the execntante, which has been settled bymntnal consent 
in this way — ^^Snppiies the key to and explains why the petition 
was presented.^^ The most natural and effectual way, howeTer, 
of terminating such disputes would have bean to divide the proper- 
ly between Iho different members of the family in definite shares, 
each member beeoming -entilled to, the profits and bmring the 
losses of Ms allotted share, lebshsutially as the law would have 
done. This is precisely what this settlement purports to effecl. 
Him High Omirt fail altogether to explain how the empty form of 
getting tibe applicants’ names entered in the village papers as 
lambardars of distinct mansahs — the property remaining joint 
and continuing under the management of Dalip Singh— would 
have conduced to the settlement of any disputes, or how 
desire which they attribute to the two widows to sppropriato m 
hkigB portiLon of the income of the property could be gratified by 
such means, unle^ the partition was a real transaction, intended 
by the widows and Dalip Singh to be operative from the first. 
The settlement secured to them no benefit whatever, and there** 
Ikc, liia nwre rapacions they were, the greater the probaWlily 
lliil the paiii&m was a real transaction. 

With all rmpeci lo Ihe learned iriidges of toe High Oourl 
toeir Lorditoipfi »e quite 'Uaable to 'concur in thdir view. The 
paitfi evideaoe is to a great extent worthless, M.aiiy of wit- 
nmes dqp<^. to matter of which they obviously am know iiofci,ng. 
In Kfflae instances they go the length of stoting what was toe 
aalnre of a certain law suit in.8tituted by the partis to the pro- 
sent .appeal, or by Dalip Singh, JCo att^ldl ■ copies of the pro- 
in suits were pit^uc»d, nor was any exaiwgivm 
for their non-produelkm. But of toe numerous dooumants given in 
evidence manj are itoacintoly incoi^ibtonl wito toM^aonlimiuu 
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of the family as a joint Hindu family owning the family pro- 

perty jointly; none are inconsistent with the partition, in 

interestand right, of that property in the manner indicated in the 
Naukihal . . ^ . _ _ 

SnsTGH. petition; and some are inexplicable on any other assumption. 

If there be one thing more than any other inconsistent with 
the existence of a joint Hindu family, it is that the eldest male, 
and manager for the family, should treat one member as the 
owner of his share of the entire property, and account with that 
member for the income of the property on that basis. Yet the 
very first business transaction which takes place between Dalip 
Singh and Musammat Rani after the presentation of the petition 
is conducted on these lines. She, who is a parda-nashin lady, had 
on the 6th June 1866, executed a power-of-attorney appointing 
her brother Shib Charan and Lalji Mai as her general attorneys 
and representatives for the management of the property and 
for looking after the Court business.^^ This document was regis- 
tered on the 23rd July 1866, her execution of it having l^een first 
verified in proper form. 

One of the villages, a portion of the joint estate, named 
Khandwaya, had been mortgaged for a sum of Rs. 2,000. Dalip 
Singh was anxious to’ redeem the mortgage. In order to effect 
this, Musammat Rani and Dalip Singh came apparently to the 
following arrangement. On the taking of accounts between 
them in respect of the income of her share of the family pro- 
perty, a balance was found inker favour of Rs. 1,000 or Rs. 1,100 ; 
iifae amount is differently stated. She authorized him to apply 
,, that balance, with an equal sum of his own, in redemption of the 

mortgage, and two deedswvere executed, each bearing date th© 
16th June 1867, one by Musammat Rani, by the pen of Lalji 
Mai, general attorney, called a receipt, and the other a com- 
plementary deed by Dalip Singh, described as 24 y ears of age, by 
which instruments the parties became bound to carry out their 
r^pective parts of the arrangement. Both these instruments 
were duly registered. At the foot of each is given a list of all 
the villages of the zamiudari; In the deed executed by Rani, 
the sum of Rs. IjOOO is described las^her share of these vil]ag€»| 
after deducting the Government revenue, household expenses 
©vpenies of the servants, and those incurred on occasions of 
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marriages aii3 deaths.” And it is provided that this is to be 
left with Dalip Singh for the redemption of the zamindari 
share in maiiza Khandwaya.” The deed executed by Dalip 
Sin^rh contains a declarat’on by him that ^^Rs. 1,100 out of the 
profits due to Musammat Rani, guardian and sarparaBt of Kau- 
ri ihal Singh, her minor son, for the zamindari share” of tlie 
villages mentioned at the foot of the deed were in deposit” 
with him, and provides that should he not succe^rf in redeeming 
the mortgage, he should return the sum of Rs. 1,100 and that 
after the return of the said sum the parties shall be liable for the 
mortgage money in proportion to their shares.” The deed con- 
tains riie furlher sfatement that with the exception of this money 
tliere is no longer any account between me and the Mnsammat 
in respect of the amount to be taken and |mid up to the Kharif 
crop, 1274 Fasli,” .as well as other pasmges dealing with the 
res|)ective rights and liabilities of the p.arties. These deeds .are 
amongst the things proved in the ease m to which the Subordi- 
nate Judge was of opinion that they would not have been 
thought of were the family a joint Hindu family.” 

Their Lordships concur with him in this opinion. If they 
are genuine, and the transactions they record and carry emt are 
r^l transactions, they are crucial i this ouie. ^Ibe High Court 
gets rid of them summarily. It states that the argument mentioii- 
ed in etrii of them would seem to have been convicted between 
Dalip Singh and Lalji Mai, and points out that neither deed is 
signed by Mummmat Rani (who, by the way, appears to be 
wiable to write), and that there is nothing to show whether either 
dwmiaent w«i ever eommutiiailed to her. The High Court do 
not suggest, however, what purpme: could be effected, or what 
and Bubicrved, by this concoction, or what would be the mm of 
in.wrting inlO' one of the deeds ^provisions m benefieia! to 
Rani a.s those which the deed executed by her agents on her 
■ behalf undoubtedly contains, if the purport and effeel of the 
instruroeni never was to be, and never was, communicatdl to 
her* TFhy should Dalip Singh state under his hand, in an. ias- 
trminenl duly registei^d, that he owed. Musammal Rani 1,100 
unless he, in fact owed tl»t sum to^her? And if he did owe il 
to her, on {what tf count ec'Uld he have owed it unlew, as he says, 




#« 

HAUKISAn 

Saaa* 


1909 


Pabbati 

t?# 

Bxvmniz 


428 THE IKDIAH LAW REPOETB, [VOL. XXXL 

it is on account of her share of the rents of the property ? Again, 
15 receipts were given in evidence bearing dates from June, 1867 
to March 1875, signed, on behalf of Mnsammat Eani by either 
Laiji Mai or Shib Oharan, or sometimes by both. They each 
bear the signatures of two or more witnesses. On the face of 
them they purport to contain statements of account between the 
lady and Dalip Singh in respect of her half-share of some income 
from the estate. They are, if genuine documents recording real 
transactions, inexplicable on any hypothesis other than that the 
partition of the joint estate, at least in right and interest, had 
actually taken place. The High Court disposes of them by hold- 
ing that neither Laiji Mai nor Shib Charan had, under the instru- 
ments appointing them, power to settle accounts with, or receive 
money from, Dalip Singh *on behalf of their principal; and 
therefore she, Musammat Eani, would not be bound by these 
receipts. That is not, however, quite so clear as is assumed ; but 
even if it were so, that criticism might be very just if Musam- 
mat Rani were suing Dalip Singh or his representatives for 
an account of the profits received by him on her account, and 
he were insisting on getting credit for the sum acknowledged 
by the receipt to have been paid ; but it fails altogether to 
show the effect and weight of these documents as pieces of 
evidence in the present case. It is impossible to believe that 
these two agents of Eani were engaged for 14 years in the 
manufacture of fictitious receipts. The ooneoetiom would effect 
no conceivable object. If tiiey are genuine documents, they 
record a course of dealing which no ingenuity can reconcile with 
the continuance of the joint ownership of this family pro- 
perty. 

It is unnecessary to examine all the other documents in the 
case. Few, if any, of them are inconsistent with the defendant's 
case ; many of them are quite inconsisteut with that of the 
plaintiff. The High Court examined them in great detail. They 
dealt with them, however, in what, in their Lordship’s opinion, 
was an erroneous method* They apparently only considered 
whether each document was by itself sufficient to rebut the 
primd facie presumption that, as the plaintiff^s family were 
admittedly a joint Hindu family before 1861, it continued to be 
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and omiltecl U) take into aceoimt ttie cumulafciTe efT^t of 
all these docuiBOiits. 

In tlieif liordships’ opinion, there is no hy^H^tliesIs on whicli 
all Ihe transactions of the thirty- eiglit years from 1S61 to 1899 
can, be reeoncilwi and .made eonsisteni bnt one, and that is, tbit 
the pelition of 1861 was a gentiine doenment, and that the agiw* 
meit it em]}0€lie8 and in fariheranee of which it wag pregentedy 
was a .real agreement. The pMntifi’ does not deny that money 
was paid by Dalip Singh to his motber, bat says it wa« for 
maintenance. The receipts ra,fute this. He does not deny that a 
oofflipioiniie wm made before the petition of 1861 was presented, 
ImI seeks to limit the eitent of it. Their Lordships eoncnr with 
the ^liordinate Judge in thinkiif that the plainli.ff aeled upon 
the partition effected in 1861, that he timk advantage of It, and 
never repudiated it daring Dalip Sngh’s lifetimei. He is, there- 
fore, bound by it now. 

Their Lordships will, therefore, humbly advise His Majesty 
that this appeal should l:>e allowed, that the decree of the High 
Court should be reversed witli costs, and that the decree of the 
Suliordinate Judge should be restoretL 

The reepondant must pay the costs of this app^d. . 

Appml aUmmi. 

Solidtor for the appellant : — GranL 
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in a suit brought by the principal against the sons and grandsons oi the agent, 
after his death, to recover the money so withdrawn, that the cause of action 
aocrned after the death of the agent and the period of limitation was six years 
under article 120, schedule II of the Limitation Act. In a ease Uke this the cause 
of action would not accrue so soon as any particular sum of money was trans- 
ferred from one estate to the other, but the agent continued to hold the money 
as such under an obhgation to render accounts when called upon and to pay any 
balance wHch might be found to be due. The sons and grandsons of such agent 
on his death would become liable to pay any such balance on the ground of their 
pious liability. Articles 57, 62 and 89 of schedule D of the Limitation Act 
do not apply to such a suit. 

The facts of this case are as follows : — 

After the death of the plaintiff’s husband on August 6th, 
1879, her property was managed by her father Eao Umrao Singh 
who used to receive the whole income. Dmrao Singh died on June 
3rd, 1898, without accounting for the same. The plaintiff on May 
23rd, 1901, sued her brothers for recovery of Es. 3,09,067-11-1 
■which she claimed to be due to her from the estate of her father and 
brothers. This suit was compromised upon certain terms and a 
decree was passed on July 21st, 1902. Upon a violation of the 

termsof the compromise the plaintiff institutedthis suit on March 

81st, 1904, the claim being substantially the same as that made in 
1901. The sons of the brothers were also impleaded as parties 
to this suit. The principal pleas raised by the defendants were 
that the suit was barred by the provisions of section 373, Act 
XIV of ISS2, and ly limiiadon. 

The Subordinate Judge overruled both tl.e jdeas and held 
that article 120, Act XV of 1S77, schedule XI, applied to the 
case, and decreed the plaintiff’s claim in part. The defendants 

appealed to the High Court. 

Hon’ble Pandit Bvmdar Lai (with him Pandit Moti JM 
Nehru, Hr. Satish Chandra Banerji, Dr. Tej Bahadwr ^pru 
and Pandit Balder Ram Dave), for the appellants. 

The former suit was not withdrawn with liberty to bring a 

fresh snit bnt the claim wjb partly decreed. The compromise 
eonld create no fresh right of action. Venlcaiaramiah v. itemct- 
hriAna {1), Niae Ahmad v. Abdvl Eamid (2). Eao Umrao 
Singh had managed and received the income from his own 
estate as also his daughter’s, and when necessary the moneys of 
( 1 ) (1906) I, Ii, B., a9 Mad,, 0)5, (2) (1908) 6 A. L. J. E,, 278. 
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oae estate had beea applied for tbo benefit of the other. Bat tihe 
moneys bo applied had been generally shown a? loam in tiira 
acooant-books, and to a claim to recover such loans article 57, 
sohedtile 11, Limitation Act, applied. It wa^ a matter of acd- 
dent that as manager of one estate lie advanced money to him- 
self as manager of another estate, but a person may in law have a 
dual personality. Salmond’s Jurisprudence, (2nd Ed), p. 281. 
Bhagtmii v. Banwari Lai (1), Umrao Singh was his daughter's 
agent. Indian Contract Act, section 182, mid article 811, Liiat- 
tetion Act, might apply, the agency having terminated with bw 
death. JUmiem v. The Calcutta LaTuling and Shipping Co., 
Sarendsr ITuibre v. AdminuinUot-^Genmil of Bengol 
(8|| Mi ¥#,. dU (4)» la anj ease, ihe mosey 

ekiai«i mighi be ir©ilei ts mosey htd e®i receifid mmd mitide 
62 would apply* T!ia atat© of mAim agmioil lh§ Boa woaM 
is tibe fath^^^r’s lifetirBe. Nar$ingh Mwra v. Lalji Miwra 
(5), MmUmamMaiduw Jug-th Panda {tj). Is so view of tli© 
mtiter, therefore, could article 120 apply, Tue case of Bindraban 
Behari v, Jamuwa Kunwar (7), was not rightly decide 
inasmuch as the clefimtion of defendant in section 3, Act XV 
of 1877, was overlooked. 

Balm Jogindm GkamMri (with him M§mrB. R JP. 

O^Gmmr^ Mefml Chand and Mnnahi IM) for Ih© r«poii- 

dent submitted that Bection 373, CSfii Prowiure Code, had m 
applimtiou* Paragraph 5 of the compromise provided for a right 
to iae bx the money again and that provision having been embo-' 
dii4 in dacrt#^ the Court miisl be deemed to have given ibt 
ni^t«yrf periaiisi 0 n. The decree gave the plaintiff the right to 
bring the wit and the defendants were itopped f mni raising tihsi 
point. This was viriimllj a iait for accounts. UTial UiWplitiitiff 
BonghI to recover was suridiis lying in the hands of the a|^nl 
^fcer deducting necesisary ex|>eme3 of the estate, and not moneys 
received by the agent. Article 120, schedule II, Limitation 
Act, appM^ to the suit and not article 67 or 62 or 89. Uamit 
Singh was not witoorized to l«i money by the power of atoiwiy 
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X 909 which he held from the plaintiff, Kalee Kiahen v. JuggM Tam 

ria (!)• moneys in the hands of an agent^ it was not the date of 

.Sinoh the receipt thereof; but it was the^fdate of the termination of 
the agency which gave the principal his starting point of limita- 
iion. Lawless v* The Calcutta L. and S. Go. (2). He referred 
to Bindraban v. Jamuna Kunwar (3); Ghand Mai v. Kalyan 
Mol (4); and Mohmed Miasat Ali v. Hasin Banu (5), and 
submitted that the suit might be regarded as one for compen^ 
tion for breach of contract, the violation of the compromise having 
given the plaintiff her cause of action. 

Hon’ble Pandit Sundar Lai in reply : — ^The 11 W. E. case 
was decided under Act XIV of 1859, which did not contain any 
provisions corresponding to articles 62; 89 and 92 of Act XV 
of 1877. The fact of accumulation of money in the hands of 
the agent did not take the case out of article 62. In the Punjab 
ease relied upon it was said that article 62 might apply to a case 
Mke ^his. Article 89 applied to a person who had ceased to be an 
agent at the date of suit. There were no assets of the father in 
a joint family governed by the MUahshara^ The suit therefore 
might be treated as one to enforce the pious obligation of Hindu 
sons and grandsons. Jogindm Nath Boy v. Deb Nath Chatter jee 
(6); was also referred to. 

STANLEY; G. J. and BahebjI; J.— This appeal raises an 
important question under the Indiaa limi^tion Act. „ The suit 
out of which it arises was instituted by. the plaintiff respondent 
on the 31^ of March, 19W, for the recovery of Es. 3;52;180-2*6 
alleged to have been due to her by her father Eao Umrao Singh 
at the time of his death in respect of the income of the plaintift^s 
estitte, known as the Srfiaiipur estate, received by him nnder a 
power of attorney executed by tte plaintiff in his favour. The 
plaintiff sought to recover this amount out of the family property 



known as the Kuchesar ^tate, which was owned and possesrf 

Kao Umrao Singh and his family. 

" Tto court below gave tihe pkdntiff a decree for Es. 2,17,840*4-2 

with future interest from the 3 1st of March, 1904, up to the date 

m {im) 11 W. B., f6 : 2 B, Ii. a, 139. (4) (1886\ P. B., No. 96, 

(2) (1881) 1. 1*. B., 7 CWo., 627, 631, (5) (1893) I. B. a, 21 Oalo. 157, 

. . . , 163 P.O 

m (?^) 1. 3XB., 25 AIL, 65. (6) (1903) 8 0. W. N., 113, 
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of to be rmiovered b)" attiuslimeiit and sale of the pro- 

perty held Jointly by Rao Umrao Singh and the defendants who 
are now owners’of and in powssion of the Kttchesar estate. From Si»« 
this decree the present appeal has been preferred, 

The Srfmnpmr «tate was owned by Khoshsl ,Singh^ decmBed. 

The plaintiff is the daughter o! Em Umrao Singh and the widow 
of Khnshal Singh and upon Ae d^iAh of the latter became enli- 
ll«i to this estate.. The defendants 1 — i are the sons and the de- 
fendant Not 5 is the grandson of Bao Xlmim Singh and form'«d, 
wilh him a joint Hindu family. Khushal Singh di^ on the 6th 
el Angnit, 1879 ;aad shortly after his death the plaintiff, who is 
a lady I 6»^»ted a^ {jower of attorney in favour 

of 1^ fitiber Eao Ummo Mngt% mtiioriaing him to manage iMb 
estate on her behalf. This power of attorney m dated, die 1{^, 
of M.ay, 18S0, and by it ihejuinal fN^wers of 
conferred upon .Bao Umrao Singh, including a right to collect 
the rents and profits of the villages forming the Sahanpur estate 
and also debts and, in case of necessity, to execute mortgages or 
sale-deeds. This document is No. 6 of the record. Another 
power of attorney was executed by the plaintiff respondenl in 
favour of Eao Umrao Singh on the 15th of January, 1887, 
powering him to regkter d^Kiuments ex^mled by him on behalf 
of tlm plaintiff res|K)ndent and realise money.s due to her. For- 
merly the Kuchesar estate included the Sahanpur and also the 
Bhadsona estate. A number of years ago it was divided into, 
tiireeto|)jwsc»lled respectively Kuchesar, Sahanpur and Bhado^na. 

Vmtm Singh and his faiii,ily owned the iappa now called 
Kuchewtr, while Kkimhal Singh own^l Sahanpur. The renmn- 
ing portion fell to the lot of Farlap Singh. Acting under the 
.power of attorney which we have mentioned above, Rao Um- 
rao Singh managed the S.ahanpur estate on behalf o.f the plain- 
tiff from the year 1880 up to the 3rd of June, 1898, the date of 
his death. Two sets of awounts were kept by him., one for the 
Kudmtr and .the other for the Sahanpur estate and e&di astete 
bad. its own money chest After defraying the necessary ©xpenses 
of the plaintifiPs mUie^ there were large sa.ving8 out of tlm income 
of that estate during the in.anagemenl of Mm Ummo- Singh, and 
money was from time to rime transferred by Umrao Singh, from 
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the money chest of that estate to the money chest of the Kuche- 
sar estate. There was no adjustment of the accounts between 
the plaintiff and Rao Umrao Singh during the lifetime of Rao 
Umrao Singh. After his death his son Rao Qirraj Singh and 
the other defendants made over to the plaintiff^s agents the 
accounts of the Sahanpur estate and on the basis of these accounts 
it was ascertained that during the management of Rao Umrao 
Singh a very large sum was due to the plaintiff in respect of the 
surplus income'of the Sahanpur estate. 

On the 23rd of May, 1901, Rani Raghubir Knnwar institut- 
ed a suit against Rao Girraj Singh and the defendants 2 — 4 for 
recovery of the amount so ascertained to be due in respect of 
the income received by Rao Umrao Singh on her behalf, over 
and above moneys paid to or applied on her behalf, and also for 
a sum of Es.;8j379, representing the income of the Sahanpur 
estate, collected by the defendants after the death of Rao Umrao 
Singh. The defendants filed a defence to that suit and in their 
written statement alleged that Rani Raghubir Kunwar had in 
accordance with her husband^s will adopted Indarjit Singh, son 
of Girraj Singh, and grandson of Rao Umrao Singh, and that in 
consequence of this adoption she had no right 'to maintain the 
suit. This suit was compromised on the 11th of July, 1902, and 
a decree was passed in the terms of the compromise on the 21st 
of July, 1902. According to the compromise the defendants 
wMdrew their plea as to the adoption of Euhwar Indarjit Singh 
and the plaintiff withdrew her claim in respect of the amount 
alleged to be due to her for collections made by Rao Umrao 
Singh. The defendants admitted their liability for the amount 
received by them after Rao Umrao Singh’s death, namely, a sum 
of Rs. 8,379-13, and it was agreed that a decree for this amount 
should be passed in the plaintiff’s favour. It was further agreed 
that if any of the parties should deviate from the compromise the 
other party should not be bound by it ; and that if defend- 
ants or any of them should deviate from it, it should be deemed 
null and void and the plaintiff should revert to her right to 
claim. ^ The decree was drawn up in the terms of the com- 
promise. But before this decree was pass^ it was arranged 
tkal Kunwar Indarjit Singh as also Jagjit Singh, the minor mn 




AXIskU AM D Bmxm, 


m 


YOL moa»} 


of Digbijai Singhj ahottld be made parties to the sitit so that Ibej 
migll Im boaud by fehe compromise and flecree. An .fppliealioa 
for this Jpa,rpose was made to the courts and gran ted , and m 
app€«fcrs liom the judgment of the learned Subordinate Judges 
the interests of all parties were carefully considered before the 
decree on the compromise was parsed. The object of making 
Imdarjife Singh a party to these prooeedlings was to quiet the title 
of Raghubir Kunwar. 

Despite this decreci on the 8th of December, 1{X)3, Kunwar 
Indaijit Singh under the goanlianahip of his maternal uncle 
Hbmdhri Balbir Singh, instituted a sait against the plaintiff 
ittd Brijni] %mti Siiig:}i| whom the had in the meantime adopt* 
ed, for m deelarattmi Itmt the '^phiintiff is adopted '^n of 
Knnwar Khushal Singh and that bhe decree of IIm 2i»l of July 
1902, is null and Toid against him and that the adoption of the 
defendant Bri jmj ^ran Singh was null and void, and for fm- 
ies»on of the property cf Ehushal Singh. The bringing of 
this suit by Kun war In darjit Singh under ihe guardianship of 
his maternal uncle was an ill-disguised device to make it app^ 
that Ilk father Girraj Singh was not„at the bottom of it* It is 
perfectly clear that Gir.raj Singh was the prime mover ia .hhe 
iitigation* He supported his »ii^s aise imd Jgave evidence in 
support of the adoption* Th,is suit was dismissed m the 2Isl of 
December 1^)6, by the learned Additional Sulxirdiiiate Judge erf 
Aligarh, who decided after an exhaustive review of the evidence 

rte alleged , adoption of Kunwar Indarjit Singh was not 
prwid.. From tihis decision an appail, vk., F. A. 138 of 
iWtf wm pwferr^ which was heard by us and judgment there- 
in was delivered to-day affirming %im decision of the court below. 
The conclusion at which we arrived was that tber® was no found- 
ation for the allegation that Indarjit Singh had been adoptol by 
Eani Raghuliir Kunwar. 

In the app«l now before us the irst ground of appeal which 
WBB prws^ in argiiment is that the suit is barred by section 373 
of the (Me of Civil Procedure of 1882. The contention of tl» 
Iwndi advocate for Ihe ippelknts is that the plaintiff having 
rfmndonai her cWm tore«K»ver ihe moneys receivoi by Rao 
Umrao Singh cm her behalf in the earEer suit of the 23rd of 
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1909 May, 1901, without}, as alleged, having obijained permission of 
Eao Girejlj to bring a fresh suit in respect thereof was precluded 

Stnoh from bringing the suit. We are of opinion that there is no force 

Eim iu this contention. The suit of the 23rd of May 1901, was com- 

promised, and it was one of the terms of the compromise that if 
any of the parties should deviate from the compromise, tiie com- 
promise sb ould be deemed null and void and that the plaintiff 
should in that event revert to her right to claim, that is, to 
prosecute a suit for recovery of the amount alleged to be due to 
her. A decree was passed, as we have said, in the terms of the 
compromise embodying the provision of it in regard to the right 
• of the plaintiff to sue in the event of the compromise not being 

observed. It appears to us, therefore, that it cannot be success- 
fully contended that the plaintiff in the events which have liap- 
I pened was not at liberty to bring a fresh suit. It was intended 

by the compromise that the question of the adoption of Indarjit 
Singh should be set at rest and it was ou the express understand- 
i ing that his alleged adoption would not be set up that the plaiu- 

tiff withdrew her claim in respect of the moneys received by 
Eao Umrao Singh on her behalf. Despite this compromise and 
I decree Indarjit Singh supported by his father Girraj Singh again 

set up the alleged adoption and so deviated from the compro- 
mise, and thereupon the plaintiff was relegated to her rights as 
they stood at the date of the compromise* It would be obviously 

( inequitable if under the circumstancea the plaintiff could not 
maintain her suit. Further, having regard to the terms of the 
decree it may we think properly be regarded as equivalent to an 
order^granting leave to the plaintiff to withdraw from the suit 
! witii liberty to bring a fresh suit. 




The next question raised by the learned advocate for the 
appellants is that the Suit is barred by limitation. A commis- 
aon was issued by the court for the examination of the accounts 
kept by Rao Umrao Singh and a Pleader of the court was appoint- 
ed Commissioner, He was directed to submit a report with 
reference to the wa&khama (day-books) of liie estate as to 
1 m)w much money was debited to the Kuehesar estate in tibe 
day-books of the Sahanpur estate* He found tiiat a sum of 
- were so debited belw^eM' ttoi 


AMiAHABAB SEBIIB. 


437 


YOIi. XJCKf.] 

#f Febimary, 1883, to the 17th of May, 1893* Tlio Tarioas itams 
so debitol are enteretl as parol debts debited to the Kiiches&r 
©stete/'^ Eao Umrao Sin^h ajipeais to have withdrawn money 
from time io time from ihe ebest of the Sahiiipur e«ta^e 'and 
idteeci it in the chest of the Kiichesar estate and this he did up 
to the ilate of his death. There was no Mljustmenfc or setllemsnt 
of nr iouiiis during all these years between him and the plaintiff* 
Mr. Smi da r Lai on behalf of the defendan^s-appelknls eon- 
tends that the article of limitation applicable to the case is either 
artiele 57 or article 62 of Schedule II to the Limitation 
1877, and Ihal nncier either of these articles the entire 
eMin ii barr^, the suit not having been brongh I within three 
ymrs from Ae date when the money was either lent by the 
plaintiff to Rao Ummo Singh, or revived by Ran Umrao Singh 
for her tise. Article 89 wm also relied on m Imrring the sail 
on the assumption that it can be treated as a suit by a principal 
against his agent for movable property received by the agent and 
not a<M30iinted for. 

On the part of the idaintiff-respondeDt the contention is that 
article 120 is the article applicable to the cmse and that the plain- 
tiS had six years from the date of the death of Rao Umrao Sogh 
within which to bring tte suit ; that tfie right to sue the defen- 
dant only aicxmed on the death of Rao Umrao Singh. 

It appears to m that article 57 is not applicable. There is no 
evident of any loan laving been made by the plaintiff io Rao 
Umrao Singh. Eao Umrao Singh m the Manager of the plain- 
tilPi «tate, <»Ewled the renlw for her and placed the money 
either in lli« ©he«l of the Sahanpnr estate or in that of the 
Kwches» estate debiting the Kucbesar estate with any shim 
belonging to the SthaDpur estate which were so placed in the chat 
of the KiicLiefar estate. There is no evidence that the plainliff 
ever agreed to lent! the money to her father. He simply retained 
her money in Ms 1 ands. 

Article 62 we think lias equally no apidication. The suit i« 
not one on the common in^bilifm connl for monej, re»if^ 
by the defendants for the use of the ’ plaintiff, ImI is one for 
money which the plaintiff seeks to follow in the Imnds of the 
defendants as owners of ila Kuc!i«aar e-stato, The money was 
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placed in the coffers of the Euehesair estate by Eao Umrao Singh 
and the defendants as owners of that estate had the benefit of it. 

It is in the nature of an equitable claim. 

It is not also in our judgment a suit coming within article 
89 inasmuch as the defendants are not and never were the agents 
of the plaintiff. The article which is applicable to the case is 
we think article 120. The case stands thus; — Umrao Singh as 
agent or manager for the plaintiff collected the rents and profits 
of the Sahanpur estate which were payable to her. He made 
payments to her from time to time on account and defrayed on 
her behalf the outgoings and expenses of management. He with- 
drew from the Sahanpur chest and transferred to the Kuchesar 
chest whatever sums he required from time to time and treated 
the sums so withdrawn as advances made to the Kuchesar estate 
for which he was liable to account. There was in fact a running 
account between the two estates and this account was never 
adjusted. In circumstances such as these a cause of action would 
not accrue so soon as any particular sum was transferred ffom 
the Sahanpur estate to the Kuchesar, money chest. Eao Umrao 
Singh continued to keep the money so transferrel as agent for 
the plaintiff and as such agent remained under an obligation to 
render an account of his agency when called upon to do so and 
to pay any balance which might be found to be due on the taking 
of such account. He was not called upon to account and there 
was no adjustment of the accounts during his lifetime. The 
defendants, his sons and grandsons, on his death became liable 
to pay the balance which from the accounts might be found to be 
due to the plaintiff, under their pious obligation to satisfy Eao 
Umro Singh^s debts, if for no other reason, to the extent of any 
joint family property in their hands. The came of action against 
them accrued, w^e think, on the death of Eao Umrao Singh and 
not before, and article 120 is, we think, applicable and the suit 
having been brought within six years from the date of the death 
of Eao Umrao Singh it is not barred by limitation. Apart from 
their pious obligation to pay their father^s debts the defendants 
as owners of the Kuchesar estate were benefited to the extent 
of the moneys transferred by Eao Umrao Singh, the head of the 
■' to the chest of that estate' from the chest, of the Sahanpur 
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#sM©| md in litii view also ikej are liable ia equity lo make 
mt of tb© Kiichesar ©slate the amoual so appropriated to 
tlial by Rao Omrao Singh om of the rents and profits 
belonging to the plaintiff. 

The case of Sdh Cki^nd Mai v. Kalyan Mai (1), lends sap- 
pjrt to this view. In tost mm the plaintiff sued, the defendant 
who wm the son of the plaintiff’s deceased agent, and who was 
in |»ssessioa of the property of the d«es^^ agent for as 
icoonnt of his properly for which the agent wm accx)Entable and 
he prayed that an account might be taken of the amount recover- 
able by him and a decree migiit be paased in his favour. It was 
hdy by PjL^WMii and BniUfEY, JJ., that the plaintiff was 
enlillid to imve the aeennnl taken and a decree paimd hr any 
sum which might be found to be due by the agent at toe time of 
his deatii. It wm held that the «it having been brought witMn 
three years from the date of tii© agent’s death wm wiiliin time 
whether it W’as governed by article 62 or ariicle 120 of Schedule 
II of the Limitation, Act and that article SO had no application. 
It was not necessary to decide in this case wdiether article 62 or 
article 120 w'as applicable. 

The case of Kahe Kmhtn Pal Ckawdkry v. SriMoii 
Tara (2), also supporte onr view. In that case the repr«mita- 
tives of a gofMshui wto bad for toe last four year® of Ms life taken 
the money of his employers in advance for the purp<»« of his 
business, were sued for the balance of account of such m,oii©yB 
after giving credit for the amount of the annual 

wdiwy. II was held toat the suit toiij.g brought within six yeirs 
from toe date of the cJmlh, was not barred by toe 

provisioni of Act XIV of 1859. Both the lower eoaris in thal 
case htd held that dauie 16, section 1, of Act XIV of 186i, 
which corresponds with article 120 of Act ,XV of 1877, was 
applimble to the suit and that on the date of its institution the 
moneys overdrawn were barred by lapse of time. In appeal 
under section 15 of the, Letters PatonI this ruling was revert^ 
In delivering the Judgmenl of tfieCtoart, P&aoocb:, 0. J., ol^ 
served ; In such a mae the cause of addon would not aarae 
iminwiiately the moity wm advanced. There would be an 
ii} (isso) p. & Mf., m, (t) tim} i 


im 


Bid 0mMM 
8mm 

f, 

Eiki 

Big Hc Bin 

Ku»W4B 


1909 


Eao Gireaj 
Singh 
u, 

Bani 

Kaqhubis 

Kxjhwab. 



440 *THE lisBlAJS' Ii4W EEPOETS, [VOI,. XXXh 

obligation on the agent to render an aceonnt of his agency, and 
to account for the moneys in question. In using the word 
^account, ’ I use it. in its legal sense as not confined merely to 
rendering an account of what he has done with the money, but 
as including the payment of any balance which might be found 
due from him npon taking of the accounts. The agent died 
before he was requested to account for, or to render an account 
of the moneys ; an 1 then I apprehend a cause of action accrued 
against his representatives, so far as they had assets, to repay to 
the principal any balance which upon the adjustment of the 
accounts might appear due from the agent. It appears to me 
therefore that the period of six years must be computed not from 
the time when the agent drew the moneys but from the time of 
his death.^^ 

The case of Gurudas Pyne v. Ram Narain Sahw (T), also 
lends support to the view which we have above expressed. The 
question raised in that appeal related to the law of limitation 
under Act IX of 1871, the suit being one for the proceeds of the 
sale of timber wrongfully converted by a deceased person against 
whom a decree had been obtained for such wrongful conversion, 
such proceeds being in the hands of the defendant who held them 
as agent for the representative of the deceased. It was held that 
neither article 48 of schedule II of the Act* in question which 
fixed the limitation of three years for suits for moveable property 
acquired by dishonest misappropriation or conversion nor article 
60 of the same schedule, corresponding to article 62 of Act XV 
of 1877, which fixed a limitation of three years for suits for 
money payable by the defendant to the plaintifiF for money re- 
ceived for the plaintiff^s use was applicable^ but that as a suit 
for which no period of limitation was provided elsewhere, it fell 
within article 118 of the same schedule wdiich corresponds with 
article 120 of the Act of 1877. Sir Babkes Peacock in deliver- 
ing the judgment of the Privy Council observed: ^^Theie 
was no dish on^t misappropriation or conversion. The d^fen- 
ant sold the timber on account of his brother j he held the 
proceeds on account of the widow, and there was no dishctiesi 
misappropriation, although the plaintiffs had a right, on fiadiiig 
(i) (1884} I, lip B.a0 CaJ., r* 
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tli6 money in bw hands, to attach it and make him responmhle 1909 
to them.” Later on he observes ; “ The suit is to enforce an 
equitable claim on tiie part of the plaintiffs to follow the pro- 
ceeds of their timber and finding them in the hands of the defen- 
dants to make him resjionsible for the amount. That does not kikwas.- 
fall eitfier within article 60 or article 48, but oomes within article 
US, as “ a suit for which no period of limitation is provided else- 
where in this schedule, and for suite of that nature a period of 
six years is the limitation.” We should also refer to the 
case of Bindraban Behari v. Jamna Kunwar (1), in which 
it was held that a suit to recover from the son of a deceased 
pleadrar as representative of his father money which had been 
recisved by pleader in his professional capacity on behalf 
of his client was governed as regards limitation by Article 
120 . 

For the foregoing reasons we are of opinion that die plain- 
iff’s suit is not barred by limitation. 

One other objection to the decree was this that four suae of 
Rs. 8,804, Rs. 2,000 Rs. 4,050, aud Rs. 12,000 were allowed by 
the court below to the plaintiff though these sums were it is »id 
not claimed by her in her plaint. We do not think that there 
is any sutetance in this objeotioa. The plaintiff claimed in her 
plaint Rs. 3,52,180-2-6 and a sum of Rs. 2,17,840-4-2 (which 
includes interrat) only was decreed to her. The Commi^ioner 
in his report did not give credit to the plaintiff for th«e sums, 
no doubt because they were not entered in the account books as 
debited to the Kudiesar estate. Of the items which make up 
die sum of Rs. 8^04, die first appears in the account as having 
been used for indigo business ; the second item of Ks. 2,000 as a 
loan to deiKwit account j the third of Rs. 4,050 as given for the 
purchase of horses, and the fourth Rs. 12,000 “ as taken to 
Meemt lor the Muhiuddinpur case debited to the Sirkar.” The 
«mrt below we think rightly allowed diese sums finding that 
diey were spent upon or applied for the purposes of the Kudmaar 
©state and not for die Sahanpur estate. Full credit was given to 
the defendants for all sums which were applied for the plaintiff 
or her Mtofee in die eum of Ea. 1,18,959-7-1 which was deducted 
(1} ** L. ^ 
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from her claim. We think therefore that the court below right- 
ly allowed these 4 items. 

The only other question pressed before us in argument by 
the appellants’ learned advocate is concerned with interest. The 
court below allowed interest on^he amount decreed from the 2Ist 
of July 1902, up to the 31st of March 1904, that is from the 
date of the decree in the earlier suit up to the date of the insti- 
tution of the present suit and also future interest. The appel- 
lants contend that the court below should not have awarded 
interest for the period during which the appellants abided 
by the compromse. We think under the circumstances that 
the plaintiff is entitled to interest for the period in question. 
According to the compromise she was relegated to her origi- 
nal rights, upon the refusal of Indarjit Singh to abide by the 
terms of the compromise and there is no reason why interest 
on the sum found to be due to her should not be allowed. 
This disposes of the only questions pressed before us in the 
appeal. 

An objection was filed by the plaintiiff-respondent under 
section 561 of the Code of Civil Procedure of 1882, in respect of 
an item of Rs. 65,913-15-3 and other matters, but the obje(rtion 
has been pressed in respect of the item of Rs. 66,913-16-3 only. 
By an oversight the court below gave credit twice for this 
amount to the Ruchesar ^tate. In the last sentence of the 
judgment at page 23 of the paper-book the balance found to be 
duo to the plaintiff is Rs- 1,97,466-4-2. In ascertaining this 
amount the sum of Rs, 66,913-16-3 as also other sums are deduct- 
ed, but on turning to the account of the Commissioner (No. 6 of 
the record) it will be found that this sum' had already been 
credited to the Kuchesar estate, under date the 25th of July, 
1898. The learned advocate for the appellants admits that this 
is so. Consequently the objection of the plaintiff-respondent in 
this respect will be allowed. 

The result is that we dismiss the appeal with costs. We 
allow the objection in part and give a decree to the plaintiff'- 
respondeut for Rs. 65,913-15-3 in addition to the sum decreed to 
her by the court below. This sum will carry interest at the rate 
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of 6 per cent, per annum from the 2lBt of .Tnly, 19(K. The e<»rtf 
of this ohjection will be paid and received by ttie jmrties in 
proportion to failure and success. 

Appeal diimimd. 


Sir John C&^uf Mr, Jm 9 iiew M^ 0 rji, 

MOTI Ij 4L (PLAmuPF) », BHAGWAH BAS o«®ii ^ 

Smii - 'I^rekmm momg p&rilg pmd-- #/ 

hMefi to Iring tke properig to mh m meemimt mi Mi Jmdgmmi 
pro^ig, 

Wlifltt «!i ft mie 1^1 Gi tiM sA cwasiteftiloa rmmmn unp^ii, ili® iwA» 
ft Ji» ^ ioM l«r il» impiyd f isarclsw© mm&j, Bui tWs Sow 

Mi Mlitib iiwrw»^^« ^ iM waste I0 Wmg tib pxsffttt j lo la 

li Wi M fell Jaiiwttti-iftfete ll» 

aapii fcsrttoi M thB wMA M dm ^ kk |tig»Msl-d*ter 

hj a tlsird ^ftj to 1>® mii fa tim Mwswy ^ tlm aa^ii %$■ 

wMA li®, M teree-Mte, k isot fiititW,. 

The f&cia of tte mm will appear from, the judgmeBl, 

Baba Benod Behari^ for the ap{>€llaat. 

No OBe appeared for the respondeiits. 

Stanley, C. J.,? and Baheeji, 3 . — The respondeul Bhagwai 
Das obtained a monaj deeree agminsl SMam JLal^ Mii]i&yEid| 

Sardar Singh and Paim Cha^ and in nxeeiitiicm of tibil dm:W , 
mused m iHmse lo be attached* Thai hoiii^ had been lo I^Se 
plaiotiff by the goardiaa of the minors^ jadgmeal-debloia, oa 
the 9th of Sum 1^)4* The suit mx% of whidi tMs appml Itts 
mmm w»« brought hy ite piircbawsr Moti Lai for a deekmfcioa 
'l^al the hoti# ia qvwlioa wm aol Iwble to mle in execalioa of 
ihi d^ih^ held by Bhagwaa Dai agaiasi his jadgmeat-deblcm* 

The of ir»l iaataace foaad that the sale m {mmm of the 
plaintiff wsms a real traiii«?tioa bat thi^ Eg, 417 oai et tl» 
^«»«idt»tioii remaiiied mnimd md therefwe the veadow tad a^ 
l#tt m ii.e house for the af ors«di amoait of pawhate iioa!^.* 

It made a decree declaring the mle to be geoaine but it further 
i«.!af©d iml to d'«?rw-bd.d#r w^as entillei lo r«di» 4t7, 
to tt.Bpid pnitdiww .money by sale of to hosM. TMMMmxm 
has been affirmed by to lower applk^ otmtI He piaaatiff 

• id 1 ^ ft tewid 6. iMUkmA 

Bislrk4 Jn?ige of Agrik, ii-lM tim Mh mi llft| IWT Motimsiof ft teM d 
%M M,4*, SmkMrdiimto lui^ d i#% #il« tl^ d Imukj iWi 
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contends that as according to the finding of the courts beW tie 
sale in his favour vas a genuine transaction, the house sold 
cannot be brought to sale as the property of the judgment- 
debtors This contention is in our judgment well founded. As 
we have stated above the sale has been found to be genuine. 
Therefore the ownership of the property has passed to the plain- 
tiff. If a part of the consideration has remained unpaid, as 
found by the courts below, the vendors have a lien on the pro- 
perty sold for the unpaid purchase money, but that doaj not 
entitle the decree-holder of the vendors to bring the property to 
Sale in execution of his decree as the property of his debtors. 
He may attach the unpaid portion of the purchase money which 
is due to his judgment-debtors and enforce the lien on the 
house for the said money but he cannot cause the house purchas- 
edbythe plaintiff to be sold for the recovery of the unpmd 
purchase money to which hej as decree-holder, is not entitled. 
"We think that the courts below were wrong in holding that the 
decree-holder is entitled to realise the unpaid purchase money in 
execution of his decree by sale of the property which the plain- 
tiff has purchased. We accordingly allow the appeal and decree 
the plaintiff’s claim but under the circumstance make no order 
as to costs. 

Appeal aUowed. 
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Before Mr, Justice Boner ji, 

BHAWAN SINGH: NAROTTAM SINGH ahd ajsothbb 

(Dbi^niunts.)^ 

BnUio thoroughfare — NuUance^Brimie action in respect of’^JOannage in com* 
mon with others-^No special damage--- Mandatory injunction— Suit for— 
MaintainaHlitgof, 

A private action cannot be maintained in respect of a public nnisance Baye 
by a person who suffers partionlar damage beyond what is suffered by him in 
common with all other persons affected hy the nuisance. 

The facts of this case are set out in the judgment. 

Dr. Chandra Bawrj% (for whom Babu 

Fhani) for the appellant. 

Pandit Baldeo Bam Dave, for the respondent. 

♦Second Appeal No. 1227 of 1907 from a decree of Chhajju Mai, SnbcxEdinate 
Judge of Mampuri, ^ted the 1st of June 1907, reversing a decree of Snshn 
Ohandza^^neiji, H^^if of Mainpnii, dated the '2nd of April 1907. 
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Bavebxt, J. — The suit which has given nse to this appeal was 
brought by the plaintiff, who is a tenant of the defendants, 
xamlndars, for demolition of certain constructions alleged to 
have been made on a public thoroughfara and for the widening 
of that thoroughfare for the passage of carte. The court of first 
instance decreed the claim but the lower appellate c«trt has 
dismissed it. It was fcrand by the court of first instance, and 
it is admitted by the learned Vakil for the appellant, that the 
pathway in question is a public thorou^fare. The all^^ed 
obstruction to it is therefore a public nuisance. It is a well- 
known rule that a private action wonoi be muntained in r^pect 
si a puMta nasaBc® save by a person who suffers particular 
danu^e beyond what is suffo-ed by him in common wiA all 
other persons affected by tiie nnissmce (B^ock on Torts, VII 
TAvk.f p. 395). It is not alleged in this aw that die pMntIff 
has sufiered any particular damage. On tbe contrary, it has 
been found by the lower appellate court that there is a way 
acr(^ the waste laud lying to the south of the defendant's house 
for the passi^ of the plaintifi’s carts. So that it cannot be said 
that the plaintiff has sustained any i>articalar damage. This 
being so the plaintiff is not entitled to have tiw aliegesl nuisaDce 
removed. On tins groond the pkintifl’s mit must asA has 
been rightly disn^seed. I dismiss the appoil with costs. 

Appeal dmniaaed. 


ElVISIONAL CIVIL. 


JTr. jTsttlr* JMar^g aad Mr. JmHin Ahlo». 

DAMBBB (Pw a noagat) v. SKIXBEBaH I>A£S, {Onom* PtMn).* 

'Art (JCeasI Ma, II) of moi (.Agra Tmameg Aei), r^Hmu 107, 177— JfMVMte 
Bf ABtrtB-^Aj^mA—MgBhtm — larUUMm. 

A suit «M iimimA by Uta Bewnne Ooort aa K>t eopiiaribk by it aad tbe 
Bistdet n^ afpeal, bariiig Ae&it with it xiate Metk^ t9@ 197 (A 

tbs tEteuey Aet> msSs a dsoreo, exeoutmt ni wimh waa sff iM lac ia tb« conrt 

of tiie AssisUuttOotetoc ot tfaetet cte who tejeeted tbe applicatioD j JklA tbit 

M appUastlos la iwrislan lay a^aiiist tbs origt ot tbs AjMistMat OsQsotec 
leCusiBg snentioii. 


• (StU Bsrtite NokSSet ISOB, sgaisstM ertbr of X, HabibuUab, Asii*. 
tMat elector of Aligaib. 
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The facts of this cas8 are sst forth in the judgilent. 

Mr, ilf. L. Agarwala, for the applicant. 

The Hon’ble Pandit Lalj (for whom Pandit 

Baldev Ram Dave) for the opposite party. 

Eichabhs and Alston, JJ.— The facts ont of which this 
application in revision arises are shortly as follows : — The plain-^ 
tiffs instituted a suit in the Eevenue Court. That court was of 
opinion that the suit was not cognizable by it and accordingly dis- 
missed the suit. The plaintiff appealed to the District Judge who 
seems to have been of opinion that the decision of the court of 
first instance was correct and that the suit was not a suit cogniz- 
able by a Revenue Court. However, under the provisions of 
sections 196 and 197 of the Agra Tenancy Act he made a decree 
in favour of the plaintiff. The plaintiff applied to the Assistant 
Cdlector of the first class for execution of the decree. The 
Assistant Collector refused the application. The present appli- 
cation in revision to ns is against such refusal. The reason that 
the application is made by way of revision is because no appeal 
lies. Section 177 of the Agra Tenancy Act deals with appeals 
to the District fTudge. That section certainly does not give an 
appeal against the order of an Assistant Collector of the first 
class refusing to execute a decree. It would appear as if there 
was an omission from the Act, for it is hardly conoeivable that 
it could have been intended that no appeal should lie on the 
very important matters which often arise in the course of execu- 
tion of decrees. The question came up before a Judge of this 
Court in S. A. No. 690 6f 1903. In that ca^e an order had 
been made by the Assistant Collector allowing execution of the 
decree. . There was an appeal to the Civil Court which, held that 
no appeal lay. The learned Judge of this Court held that an 
appeal did lie. . He called to his aid the proyisiona of section 193 
of the Agra Tenancy Act, which, makes the provisions of the 
Code of Civil Procedure (Act No. XIV of 1832) applicable; and 
he then held that the order was an order coming undeif section 244 
of the Code of Civil Procedure and that an appeal lay to 
District Judge. This ruling was followed by a Bench of this 
Court in Kharag Singh v. Pola Ram (1): The same question 
(1) (1904) I, L. 27 All,, 31. , ' “ ; . . ' V : , 
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arose in 'the case of MusaTYiTYiat I^'araini v. Musamofnat Par ^ 
sanni (1) in which a Bench of this Courb held that a Revenue 
Gourt had no powOr under section 185 of the Tenancy Act to set 
aside the ,order of an Assistant Collector refusing an application 
for execution, the ground of the decision being that an appeallay 
to the District Judge. However the decisions above referred to 
may be criticised, their results at least^ronded a way out of the 
difficulty which arises by reason of the fact that no appeal is express- 
ly premitted by section 177 of the Tenancy Act, It would certain- 
ly appear that there ought fcTbe some' means of testing an order 
of an Assistant Collector of the first class in such an important 
matter. Ee vision either to the Board of Revenue or to the High 
Court is certainly- not a satisfactory remedy. The question 
again came up before this Court in the case of ZoJira y, Mangu^ 
lal (2), It was there held by a full Bench of this Court that no 
appeal lay, and the decisions which we have mentioned above 
must accordingly be taken to have been overruled. As the result 
of this .decision; it must now be taken as settled law that no 
appeal lies in a case like the present. The simple question re- 
mains — does an application in revision lie to this Court ? (^e 
have not in any way considered the merits of the case.) There 
is an express provision: in section 167 of the Act that all suits 
and application s "of the na to specified in the fourth schedule of 
the Act shall be heard and determined by the Revenue Courts ; 
and except in the way of appeal, no other court other than a 
Revenue Court shall take cognizance of any dispute or matter in 
respect of which a mtit application might be brought dr made. 
This clearly shoWB’that prirticc facie revision does not lie to the 
High Court from to order of the Revenue Court. . The remedy 
in the Civil Court ' is by appeal only, in cases in which an appeal 
is given. The applicant however contends that the decree in the 
present case was a decree of a Civil Court and not of a Re- 
venue Court Possibly his remedy was to apply to the District 
Judge for execution decree. He did not do so. He ap- 

plied to an Assistant Collector of the first class. Haviug gone 
to that court and got an order from that court, we must treat 
the order whichis sought to be set aside^as.the.order of a Revenue 
(1) (1905) 2 A. L. 753, 


1909 


I) AMBER 
Singh 

■ 

Sri KRisfik 
Das. 


1909 


Damber 

Singh 

V. 

Sei Kbishn 
Das. 


1909 
May 8, 


448 THE INDIAN DAW EEPORTS, [VOD. XXXr. 

Court and not of any other court. It may be that this works 
some hardship. We (^not help this; and after all if the ap- 
plicant went to the wrong court in the first instance, and then 
appealed, he has to some extent at least only himself to blame in 
the matter. We reject the application with costs. 

Application rejected. 


APPELLATE CRIMINAL. 


Before Mr, Justice Alston,. 

Kim EMPEROR tj. GAlSfESH/ 

Act J^o* XLV of 1860 (Indian Benal Code), sections 861, Z(>Z^Kidnajgjging-- 
Motiue-^^BunisTim^ut, 

For a conviction under section 863, Indian Penal Code, it was sufEloient to 
prove that the minor was taken away from the custody of a lawful guardian 
without his consent. Motive had nothing to say to the offence of kidnapping 
though it might have much to say to the punishment. Consent giv n by 
the guardian after the commission of the offei^ce would not cure it, 

Mr. (?. TF. Hornsby, for the appellant as amicm curicB- 

Mr, iJ. Malcomso'io, Officating Assistant Government Advo- 
cate for the Crown. 

Alston, J.— This is a jail appeal from a conviction under 
section 366 of the Indian Penal Code. I took time to consider 
this case, because I was not satisfied that the findings of fact at 
which the learned Sessions Judge arrived were correct. On 
those findings it seemed to'ine that the'appellant, however impro- 
perly he may have acted, had committed no criminal offence; but 
having listened to the learned Government Advocate, who put 
the case for the Crown before me with great pains,! am con- 
vinced that the appellant did commit an offence, but not one 
under section 366 of the Indian Penal Code. 

I find as a fact that there was no abduction. I believe, 
however, that the appellant took the girl, who was undoubtedly 
a minor, to his village without having previously obtained the 
consent of either her father or of her uncle Sander in whose 
charge she was for the time. 1 can see nothing that justifies the 
finding of the learned Sessions Judge that Sunder consented to 

•Criminal Appeal No. 231 of 1909 against the order of Muhammad 
Rafig^ue, Sessions Judge of Azamgarh, dated the 17th of Maroh 1909* 
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the girPs going in the first instance. He was not at home when 
the appellant and his wife took the girl away ; he had gone on 
a pilgrimage to Bindhachal. When, on his return from his 
piligrimage, he traced the girl to the appellant's village, it is 
possible that he did, as is alleged^ agree to her staying there for a 
few days longer. This would not, however, cure the offence which 
the appellant ha^ already committed when he took away the girl 
in the first instance without the consent of her lawful guardian, 
which I think Sunder was not. The offence of kidnapping is 
defined in section 361 of the Indian Penal Code and it will be 
observed by any one who reads that definition that motive has 
nothing to say to the offence,, though it may of course have much 
to say to the punishmeut. In Dhcf^ronidhar Ghose (1) it was held 
that even a girPs father with ^^no criminal intention in taking 
away his own daughter from her husband, her lawful guardian, 
might be guilty of kidnapping. As I read the section, even if the 
appellant thought that neither the girPs father nor Sunder would, 
had they known of it, have had any objection to his taking the 
girl with him, yet if in fact there was no consent to the going the 
offence would be committed. The case of Jagannadha Mao (2) 
was cited in argument. With the reasoning of Beksojst, J., as 
to the correct interpretation to be put on section 361 of the 
Indian Penal Code, I -entirely agree. Where the temporary 
guardian is proved to have been in collusion with the other party, 
as in that case, and the taking away was accomplished in conse- 
quence of such collusion, there could be no such consent of the 
lawful guardian as the section requires. The view taken by the 
English Courts that by the fraud of the temporary guardian the 
right to possession of the child reverted to the natural guardiau 
seems to me to be correct. To hold otherwise would be dis- 
astrous to the rights of parents. In the present case I find that 
Sander did not consent to the taking away. I cannot, however, 
upon the evidence hold tljat the appellant took the girl away 
‘Vwith intent that she might be compelled ox knowing it to 
be likely ^Hbat she would be compelled to marry, I believe 
that the idea of marriage was an after-thought, the result of 
the visit subsequentiy faid to SitaPs house, a visit not in 
(1) (1889) h U B. If Calc*, 298. ^ (2) {1900) I, L.E* 24 Mad., 28^. 
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contemplation when the girl was taken away from Snuder^s 
house. According to the girl, whose evidence I believe on this 
point, she lived with the appellant and his wife for 14 days during 
which period there was no question of getting her married to 
any one. I think that when Sital saw the girl he wished to 
marry her and persuaded the appellant, who was his brother- 
in-law, to allow the marriage to take place. This the appellant 
had no right whatever to consent to. What happened in this 
case after the girl had been taken away from lawful guardian- 
ship illustrates the wisdom of the legislature in excluding motive 
from the definition in section 361. One never can tell what- 
wrong may not result from taking a young girl away from law- 
ful guardianship. The view which I have taken of the facts 
was the view taken by the police who investigated the case, for 
they sent it up under section 363. The assessors convicted, but 
there is nothing to show that they understood the law on the 
subject, their reasons for convicting not having been recorded. 
I accordingly alter the conviction from one under section 366 
to one under section 863 of the Indian Penal Code and reduce 
the sentence to one of eighteen months’ rigorous imprisonment. 
The appeal is otherwise dismissed. ^ 


APPELLATE CIVIL. 


Before Mr ^ Justice Banerji and Mr, Justice TudhalL 
SHIB LAL AKD OTHERS (Plaiitoiffs) 17. OHATAEBHUJ and others (Defer-' 

darts).* 

Code of Civil Broc.edure (Act No, XIF of 1882), section 6t2,^ArUt ration-^ 
Invalid reference and moard-^A^yeal from decree passed in accordance' 
with such amard^ 

Where there is no valid reference to arbitration and no valid award the, 
decree passed in accordance therewith cannot be inaintainod, and an appeal 
lies against sneh decree. Neyi luran v. Mera Singh (1), referred to. 

The fiicts of the case are as follows : — Shiv Lai and Badri 
Das brought a suit for recovery of money against two brothers, 

Second Appeal Ho. 439 of 1908 from a decree of B. J. Dalai, District Judge 
of Agra, dated the 31st of March 1908 confirming a decree of GhhajjuMal, Subor* 
.dinate Judge of Agra, dated the 17th of July 1906. 




(1) (1909) 6 A*3j. J.Bo 333. 
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Ohatarbhaj Ganga Prasad. The defence of Chafearbhuj was 
that he was not joint with his brother Ganga Prasad and that he 
Was not liable for the money. Ganga Prasad pnt in no s ppear- 
ance. The matter was referred to arbitration by Chatarbhuj 
and one Bhag Ohand who purported to act for the plaintiff's. The 
arbitrators dismissed the sait. The plaintiffs preferred objections 
under section 521 of the Code of Civil Procedure, 1882. The 
Court of first instance overruled the objections and on appeal 
to the District Judge, it was held that no appeal lay to him as 
the decree was in conformity with the award. The plaintiffs 
appealed to the High Court. 

The Hon’ble Pandit Bmcirtr Lat for the appellants contended 
that Badri Das and Ganga Prasad ^'were no parties to the 
reference. The reference being invalid there was no valid award. 
There being no valid award in law, an appeal lay to the District* 
Judge. Behari Lai y. Ghunni Lai (1), Nazam-ud-din y. Alh&rt 
Buech (2), Shiam Lai v. Misri Kunwar (3), Hegi Puran v. 
Hira Singh (4). 

■ Mr. B. E. 0’ Conor (with him Pandit Mohan Lai Sandal) for 
the respondent. Ganga Prasad put in no appearance and was 
not a contesting party. The reference was not invalid simply by 
reason of Ganga Prasad’s not joining it. Pitam Mul v. Sadig 
■AU{5). 


~ - Baneeji and TudbaIiIj, • JJ. — ^This- appeal arises out of a 
suit brought by two- plaintiffs,’ namely Shib Lai aind Badri Das, 
to recover -money alleged toLe due on two hvmdis. The suit 
was brought against two defendants Chatarbhuj and Ganga 
Prasad. Chatarbhuj defended the suit. An application was 
made to refer the disputes between the parties to arbitration. 
This application was made by Chatarbhuj alone among the 
defendants and not by Ganga Prasad. On behalf of the plaintiffs 
the reference to arbitration was made by one Bhag Chand and a 
pleader appointed by him. It has been found that he had a power 
of attorney from Shib Lai, which •authorized him to abide by the 
oath of any person, but it has not been found whether it gave him 
authority to refer any matter to arbitration. It has also been 

(1) (1907) I. L. E., 29 AJ]., 457. (8) (1907) I. E. B., 29 AH., 426. 

(2) (1907) I. L. B., 29 AIL, 584. (4) (1909) 6 A. L. B„ 38. 

(5) (1898) I, Ii, B„ 24 AU., 229, 
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fouad fchafc Bhag Chand had no authority from Badri Das to make 
a reference to arbitration on his behalf. As we have said above 
the ease was referred to arbitration on behalf of the plaintiffs by 
Bhag Chand and by a pleadejr appointed by Bhag Chand on 
behalf of Badri Das. As Bhag Chand had no authority from Badri 
Das to refer any matter to arbitratio-n the pleader appointed by 
him had no such authority. Therefore there was no valid refer- 
ence to arbitration by Badri Das. Admittedly there was no refer- 
ence at all to arbitration by Ganga Prasad. Therefore it is manifest 
that the reference was not made by all the parties to the suit as 
mentioned in section 606 of Act XIV of 1882. As there was no 
reference to arbitration by Badri Das and by one of the defend- 
ants, the arbitrators appointed under the reference had no power to 
decide the matter in controversy and their award was ultra vires. 
There being no award in law an appeal lay to the court below 
from the decree which was passed by the court of first instance 
in accordance with the award and an appeal lies to this court 
also. The latest case on the point in this Court is that of Negi 
Puran v. Hira Singh (1). As there was no valid reference to 
arbitration and no valid award, the decree passed in accordance 
with it cannot be maintained. We accordingly allow the appeal, 
set aside the decrees of the courts below and remand the case to 
the court of first instance under order 41, rule 23 of the Code of 
Civil Procedure, with directions to reinstate the suit in the file 
of pending oases, under its original number in the register, and 
to dispose of it according to law. Costs here and hitherto will 
abide the event. 

Appeal allowed, 

(1) (1909) 6 A. L, J. E., 838. 
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KEVISIONAL CRIMINAL. 1909 

May 11 

Before Mr. JusUoe Micliards and Mr. Justice Alston. 

KING-EIk'IPEROR HINGU*. 

Criminal Broeedure Code (Act No. V of 1898^, sections 133, 137 — Order 
to show cause — Accused appearing — Smar ting 'proceedings. 

When a person ordered to show cause under section 133, Criminal Proce- 
dure Code, appears and shows cause, the Magistrate is hound to take evidence 
as in a sunDjnons case, i, e. the complainant has to start proceedings hy adduc- 
ing evidence and then the party showing cause may produce his own evidence, 
if so advised. When this has been done, but not before, the Magistrate’can 
make the conditional order absolute if he Jdnds sufficient reason for doing so, 

Srinath Boy v, Ainaddi Balder (1) followed. 

This was a reference made by the Sessions Judge of Mirza- 
piir under section 488 of the Criminal Procedure Code. The 
facts of the case appear from the judgment. 

Eichards and Alston^ J,J. — This is a reference from 
the Sessions Judge of Mirzapur suggesting that tbe order of 
a Magistrate of the first class^ purportiug to Act under sections 
133, 134 and 137 of the Code of Criminal Procedure, should 
be set aside. The facts are shortly as follows. The Magistrate * 
having received information, (which we will assume was suffi- 
cient within the meaning of section 133) that a certain public 
way was obstructed by a chahutra constructed by Hingu, made 
a conditional order requiring Hingu to remove the alleged ^ . 

obstruction or appear and""”mbve fdTiave the order set aside or ■ 

modified. Hingu appeared, and the Magistrate being of opinion 
that the duty lay upon Hingu to show that the conditional order 
was not justified, called upon him to produce evidence. Hingu 
did produce three witnesses. The learned Magistrate considered 
their evidence of no weight, and at once made his conditional 
order absolute. Hingu applied to the Sessions Judge in revision, 
one of the grounds taken being that the learned Magistrate was 
not justified in making absolute the conditional order without 
taking evidence in support of the order issued, as provided by 
section 137 of the Code. It is admitted that the learned Ma- 
gistrate took no evidence except the evidence offered by Hingu. 


* Criminal Eeference No. 175 of 1909, made by S. Mubammad AH, Sessions 
Judge of Mirzapur, dated the 7tli of April 1809. 

(1) (1897) 1. 1/. R., 24 Oalo., 395. 
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The learned Sessions Judge considered that the ground for 
revision was well founded, and he has accordingly referred the 
matter to this Court. We think that the view taken by the 
learned Sessions Judge is correct. Section 137 expressly ^pro- 
vides that if a person served with a conditional order under 
section 133 appears and shows cause, the Magistrate shall 
take evidence in the matter as in a summons case.” This cer- 
tainly cannot mean that the person showing cause is to start 
the proceedings and produce evidence to meet a case which he 
has never heard. He is not supposed to know the substance of 
the Police report made to the Magistrate, or other information’^ 
on which the Magistrate acted. He is entitled to hear the 
evidence, taken as in a summons case, and cross-examine ; and 
then he may produce his own evidence if so advised. When 
this has been done, but not before, the Magistrate can make 
the conditional order absolute if he finds sufficient reason for 
doing so. This view is supported by the ruling in iSrinath Jtoy y. 
Ainaddi Salder (1). We accordingly set aside the order of the 
Magistrate, dated 4th March 1909, in which he made absolute the 
conditional order, and we refer the matter back to him to proceed 
according to law, having regard to what we have said above. 

APPELLATE CIVIL. 

JBefore Mr, Jutrtiee JBanerji and Mr. Justice Tudhalh 
AJUBHIA AND ANOTHER (DEPENDANTS) BAM SXJMER MISIB (Pdaintipf#)’^ 
Mindu law — MitaJcshara-^Daughier' s daughter's son-^Bhima gotra JSayinda^ 
JBandliU— Alienation hg Sindujoidow — Legal necessity — JSurden of ^roof, 

A daughter’s daughter’s son is a landhUf and in the absence of any other 
heir he is entitled to succeed to the estate of the last owner. 

A mere recital in a mortgage-deed executed Tby a Hindu widow with a quali* 
fied interest as to the existence of necessities is not enough. It is for the creditor 
to show either that there was legal necessity or at least that he was led on 
reasonable grounds to believe that there was necessity for the alienation. 

The facts of this case are as follows : — 

One Sheo Narain died leaving him surviving a widow, 
Sugandha and a daughter Chaura. The plaintiff, Ham Sumer 

* Second Appeal Ho. 581 of 1908 from a decree of Saiyid Muhammad Ali, 
District Judge of Mirzapur, dated the 9th of March 1908, confirming a decree 
of Shah Amjad-ul-lah, Subordinate Judge of Mirzapur, dated the 4th of December 
1907. 

(1) (18^) I. L. B., 24 Calc., 395. 
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Misir, is Chaura’s daughter's son. Upon Sheo Narain^s death 
his -widow Sugandba came into possession of his property. 
Sugandha mortgaged the property in 1860 to Hannman Misir, 
the grandfather of the defendants. On Sugandha’s death her 
daughter Chaura came into possession of the property in 1883. 
Chaura also executed a mortgage in favour of the defendant 
A.judhia. Chaura died in 1905. Ram Sumer Misir brought this 
suit as daughter's daughter's son of Sheo Narain for a declaration 
that the mortgages executed by the two females respectively were 
not made for legal necessity and were not binding upon him, and 
for possession of the property. The defence was that the plaintiff 
was not a legal heir of Sheo Narain and as such was not entitled 
to possession. Both the lower courtsMecreed the plaintiff^s claim. 
The defendants appealed to the High Court. 

Mr. A. E* G. Hamilton^ (for whom Mr. ilf. X. Agarwala) 
for the appellants contended that the plaintiff being a daughter's 
daughter’s son of Sheo Narain, was not under the Hindu law 
his legal heir, and consequently was not entitled to get 
possession of the property mortgaged to the appellants. There 
is no decision in which it has’^been held that where two females 
have intervened the descendant of the last has succeeded as 
bhinna gotra sapinda. The list of bandhm is no doubt not 
exhaustive, but it stops where it comes to a son of a daughter. 
Bandhus are persons related to the propositus through a female 
born in or belonging to the family of the propositus. Muttusami 
V. M'uifUuhumarasami (1). If daughter's daughter’s son be 
taken as an heir, from the religious point of view he would be 
giving pinda to his mother’s mother’s father. Religious efficacy 
may be taken as a test in determining whether a particular 
person is an heir under the Mitakshara law. If he confers 
religious benefit then he is in the possible class of heirs. The 
rule of propinquity comes only to determine the position of a 
particular heir. 

Munshi Govind Prasadj for the respondent, was not called upon. 

Baker J i and TuBBAi/ii, JJ. — This appeal arises out of a 
suit brought by Ram Sumer Misir, respondent, for possession of 
property which once belonged to one Sheo Narain, He also 
(1) (1892) I. L. B., 16 Mad., 23. 
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asks for a declaration that two mortgages, one effected by the 
widow of Shoo Narain, and the other by his daughter, be declared 
iueffeetnal as against his rights, being mortgages without legal 
necessity. He further claims mesne profits, Sheo Narain died . 
many years ago and his property came into the possession of 
his widow, Musammat Sughanda. He had a daughter, Musam- 
mat Chaura, and the plaintiff Earn Sumer Misir is the son of 
Musammat Chaura’s daughter. Musammat Sughanda made a 
mortgage in 1860 in favour of Hanuman Misir, the grandfather 
of the defendants appellants. In 1883, after Sughanda’a death, 
Musammat Ohaura, who succeeded to the property, executed 
another mortgage in favour of Ajudhia, the defendant. Chaura 
died on the 20th of April, 1905, and thereupon the suit out of 
which this appeal arises was brought by the plaintiff as mentioned 
above. 

The court of first instance decreed the claim and that decree 
has been affirmed by the lower appellate court. 

It is contended that the plaintiff is not entitled to possession 
of the property of Sheo Narain and that he is not his legal heir. 
This contention is in our judgment not well founded. As we 
have said above the plaintiff is the son of Sheo Narain’s daughter’s 
* daughter. He is clearly a sapinda of Sheo Narain within the 
meaning of the Mitakaha/ra and being a Bhinria gotra sapinda, 
who claims through a female belonging to the family- of Sheo 
■Narain, namely his daughter Chaura, he is Sheo Nafain’s landhu. 
In the absence of any other heir he is entitled to succeed to the 
estate of Sheo Narain. It is urged that he being the son of Sheo 
Narain’s daughter’s daughter, cannot be regarded as a handhu. 
In the Tagore Law Lectures for 1882 the descendant of a 
daughter’s daughter of the same family to which the deceased 
belonged is specifically mentioned as a handhu of the deceased 
(see page 688) and on page 707 the daughter’s daughter’s son is 
specified in the list of the man’s own &a'nd:A,'M.s. Having regard 
to the definition of a handhu as understood in the Mitalcshara 
we must hold that the plaintiff, who is the daughter’s daughter’s 
sou of Sheo Narain, the last owner, is his handhu and as such 
^the heir to his_estate. 
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It is next urged that the mortgages made by SughaBdaj the 
■widow of Sheo Narain, and Ohanra, his daughter, most be held 
to have been for legal necessity as necessity for the loans incnrred 
by them is specified in the mortgage deeds. As regar.'is the mort- 
gage made by Ghanra, it has been found that there was no neces- 
sity for it and that finding is conclusive. As regards the other 
mortgage, no doubt certain necessities are mentioned in the 
mortgage deed itself but that is not enough. It was for the 
defendants, who claim under a Hindu widow who had a limite d 
interest, to show either that there was legal necessity for the 
mortgage, or at least that the mortgagee was led on reasonable 
grounds to believe that there was necessity for the alienation/^ 
This according to the findings of the court below the defendants 
have failed to do. Therefore the mortgages made by the widow 
of Sheo Narain and by his daughter cannot enure beyond their 
life. Both the ladies being dead the property will now pass to 
the plaintiff and he is entitled to possession. As the defendants 
kept him out of possession he is entitled to mesne profits of which 
he was deprived by the defendants. 

These are the only matters which were pressed before us. 
The other pleas mentioned in the memorandum of appeal were 
abandoned, they being untenable. We dismiss the appeal with 
costs. 

A'p'peal dismissed. 

PRIVY COUNCIL. 


PABBATI KUNWAB (Plmhtiff) CHANDABPAL XUNWAB and others 

(DEEENDAIjrTS). 

[On appeal from the Gonrt of the Judicial Commissioner of Oudh, at Lucknow]. 
'Emdenoe — Custom^ ^roof of -^Custom excluding daugliters'—Wajil.ul’ars — ^ 
JBmdenee of custom of succession to estates wketlier admissible 

in fTomng custom of succession to partible estates^Oudh Estates Act 
(I of 1869^^, sections 22, 2%— Concurrent findings as to custom being 
esiahlished, effect of — Declarations by learning o — Ee plies by falug^dars 
to Government inquiries as to suceession-^Oudh Land Mevenue Act 
fXVIIof 187QJ, secHonl7. 

In a suit by the appellant claiming as daughter of a Hindu taluqdar whose 
name was entered in lists 1 and 4 prepared under the Oudh Estates Act (I of 

- Fresent Lord ATKOjsoisr, Lord Goldins^ Lord GbasDn and Sir Abthub 
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1869), an esiaie the succession to which was therefore regulated, under sec- 
tion 23 of that Act, by the ordinary Hindu law of the Mitakshara School, the 
defendants, male collaterals of the appellant’s father, set up a custom by which 
daughters were excluded from inheritance and both Courts in India found on 
evidence that the custom was proved. 

Seld, by the Judicial Committee, that if and so far as, it was a conclusion 
of fact the concurrent finding was, though not absolutely binding on the com- 
mittee, entitled to the greatest weight. 

Technical objections to declarations made by Kanungos, to entries in the 
wajib-ul-araiz by the officer charged by G-overnnient with that duty, and to 
answers given to official inquiries made under Government direction as to the 
rules of succession prevailing in particular families, were considered by their 
Lordships to be material rather to the weight than to the admissibility of the 
particular evidence which was facie admissible as purporting to be made 
by the proper officer in performance of a special duty, and presumably with due 
regard to the rules laid down for his guidance. 

Though under section 17 of the Oudh Land Revenue Act (XVII of 1876) 
entries duly made and attested in wajih-ul-araiz are presumably correct 
records of the facts entered, their value as evidence varies according to oir- 
oumstanoes. Muhammad Imam AH Khan v. Kxisain Khan (1) followed. 

It was contended that evidence of a custom regulating the succession to im- 
partible estates whore the rule of gaddi nashini prevailed was inadmissible 
on a question as to the custom of succession to a partible estate governed by the 
ordinary Hindu law applicable to estates in list 4 of Act I of 1869. 

JKeld [referring to Kaiama Katchier v. Rajah of Shimgunga {2)^ Joomdfo 
Bhufati Mttrroclmndra Mihapatra v. Kitganand Man Singh (3) ;and Suhra^ 
maniya landga ChoJcha Talavar V. Sim Stihramanya Pillai (4)] that there 
was nothing in the mere fact of partibility to make evidence of a family custom 
excluding or postponing daughters to male collaterals in impartible estates 
necessarily inapplicable to partible estates. 

Wajib-ul-araiz, therefore relating to the succession to impartible estates were 
held to have been rightly admitted as evidence of the custom set up in the 
present case, 

Zelihraj Kunwar v. Mahpal Singh (5) and two unreported cases referred to 
in the judgment of the Judicial Commissioners followed. 

Appeal from a judgment and decree (2nd March 1906) of the 
Court of the Judicial Commissioner of Oudh, which affirmed a 
judgment and decree (31st March 1904) of the Court of the 
Subordinate Judge of Kheri, dismissing the appellant's suit. 

The suit was brought to recover possession of certain villages 
to which the appellant alleged she was entitled as daughter and 

(1) (1898) I. L. E., 26 Calo., 81 at p. (3) (1890) I. L. B., 18 Calo., 151 atp. 154 : 

92 : L. E. 25, 1. A. 161, at p. 169. L. E., 17 I. A., 128 at p. 131. 

(2) (1863) 9 Moore’s I. A., 539. (4) (1894) I. L. E., 17 Mad., 816 at p, 825, 

(5) (1879) I. L, B., 6 Oalo., 744 : D. E, 7, 1. A. 63, 
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next heir of one Eaj Miiap Singh; and the question for determi- 
nation on this aj)peal was whether a custom, excluding daughters 
which the respondents alleged prevailed in the family to which 
the parties belonged, had been proved to exist so as to exclude 
her from inheriting. There were concurrent findings by both 
the lower courts in favour of the custom. 

The ancestor of the family was one Eaj Akhairaj, a Songarha 
Chauhah, bearing the title or surname’^ of Jangra who was 
said to. have conae from Jalaur in Marwar, and settled in Oudhin 
the. time of Aurangzeb, who reigned from 1658 to 1707. The 
following extract from thepedigree shows the relative positions of 
the parties to the suit : — 

RAJ INBAR SINaH. 


I 

Raj Balao Singh. Raj Par tab Singh 


Raj tjmrao Eaj Jit Raj Bup Singh Baryao Singh. Bhnpal Zalim Singh. Kes 
Singh. Singh. (childless). | Singh | Singh 

I Raj Narpat Singh, (childless). Eaj Ahlad 

Raj Bhannkal | Singh, 

Singh. Maharaj Singh, (childless). 

_ 1 _ (childless.) 

Eanjit Singh. 1 “ 


Lalji alias Lalta 
Singh. 


Guman kingh (childless). Sadjio Singh. Sardar Singh, 

Raj Gobardlian Singh, dangkter. 
(Defendant No. 4). 


Raj Dehi Singh* Raj Raghubar Singh Raj Mangal 

(Defendant No. 1). (Defendant Ho. 2.) Singh 

I * (Defendant No. 8.) 

* Since dead and 
represented by his 
widow Chandarpal Knnwar. 


Dillipat Singh. 


Eaj Baryar Raja Ganga Singh^ junior 

Singh. (childless). 


1 

Miiap Singh, 

Widow, Rani Dhan Kunwar, 


Fateh Singh 
(childless,) 


( I- Musammat Parhati (Plaintiff). 
Daughters ^ 2 ^ „ Pem Knnwar (dead). 


One Eaj Ganga Singh, the srixth in descent from Maghji, 
the great grandson of Eaj Akhairaj, died in 184S possessed of- 
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a taluq called. BMua, in the district of Kheri in Oudh, and was 
succeeded by his widow, with whom the first summary settle- 
ment ^Yas made on the annexation of Oudh in 1856. After 
the mutiny in 1867, the taliiqa Bhira was confiscated, and later 
was granted by the British Government in equal shares to four 
persons^, namely, Raj Ganga Singh junior, Raj Sadho Singh, Raj 
Baryar Singh, and Eaj;AhIad Singh who also had separate taluqas 
of their own of which they were in possession at the time of the 
grant, and the names of the four^grantees were entered i.ti Lists I 
and IV prepared under the provisions of Act I of 1869, the 
efieet of wdiieh was that the succession to the estate was governed 
by the ordinary Hindu law of the Mitakshara school, Raj Ganga 
Singh junior died in 1867 and was succeeded oy his wddow on 
whose death Raj'^Milap Singh succeeded to Ganga Singh^s estate. 

In 1878 the Bhira taliiqa was partitioned, and the villages 
held separately together with the portion of the Bhira taluq al- 
' lotted to Raj Milap Singh were formed into the Majhgain 
Shahpur taluqa, the estate now in dispute. Raj Milap Singh 
died in 1882 leaving a widow Rani Dhan Knnwar and two 
daughters Pern Kunwar now deceased, and Parbati Kunwar the 
appellant. 

Rani Dhan Kunwar died on 16th August 1891, and Dillipat 
Singh took possession of the estate. Disputes then arose and 
proceedings in the Revenue Court were taken for mutation of 
names, Raj Guman Singh, Raj Gobardhan Singh, Raj Dillipat 
Singh, and Raj Raghubar Singh being parties. Whilst ' these 
proceedings were pending Raj Dillipat Singh died without issue 
and mutation of names in respect of the taluqa of Raj Milap 
Singh ■was eventually made by the Revenue Coiirfc in favour of 
Rani Raj Kunwar the widow of Dillipat Singh, She died on 28th 
January 1899 and on 17th April following mutation of names 
was made in favour of Raj Debi Singh, Raj Raghubar Singh, and 
Raj Mangal Singh in respect of both the taluqas, namely, that 
left by Raj Milap Singh which had devolved on Dillipat Singh, 
and Dillipat Singh^s own taluqa. 

The Revenue authorities refusing to recognize her claim Par- 
bati Kunw^av, on 4th June 1900 instituted the present suit to 
recover possession from Raj Debi Singh, Raj Raghubar Singh, 
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Eaj Man gal Singh, and Eaj Gobardhan Singh, of the estate of 
Milap Singh, claiming the property on the allegation that the 
succession opened on the death of her mother Eani Dhan Khnwar 
in August 1891. Gobardhan Singh was made a defendant be« 
cause he had obtained possession of portion of the estate on the 
compromise of a suit he had brought in respect of it against the 
other three defendants. 

The only defence material to this report was that as to the 
exclusion of the plaintiff from inheritance contained in the 14th 
paragraph of the written statement, that among all the Tliakur 
zamindars of Oudh Province it is a common custom that daughters 
do not get inheritance, and especially among the Jangra Chaubans, 
and other tribes of Chauhan Eajputs, and in the family of the 
defendants and father of the plaintiff this ancient custom obtains 
from time immemorial.^^ And the only material issue on these 
joleadings was the 8rd Is the plaintiff excluded by virtue of the 
custom from inheriting the property in dispute as alleged in para- 
graph 14 of the defendant's written statement? 

On that issue the Subordinate Judge held that the plaintiff was 
excluded from inheritance by the custom. 

He dealt with the documentary evidence mainly under the 
heads (1) Declarations : and (2) wajib-ul-araiz and rawai-i-ams; 
and the oral evidence under (1) instances of alleged custom ; 
and (2) opinions, and said:— 

“ To begin with tbe first branch of documentary evidence, declara- 
tions, I think they are very valuable piece of evidence and no exception was 
taken as to their admissibility in evidence. The question as to whether they 
are proved or not, shall be dealt with along with each declaration. With 

regard to the history of these declarations, I must observe that in obedience to 

143 

the Chief Commissioner’s Circular Ko. dated 11th October 1859 calling 
for a list of the talukas in which the rule of primogeniture prevailed, enquiries 
were made by the District Officers from all the talukdars about the rule of 
succession in their families. In the District Kheri a file of these enquiries was 
prepared in the Deputy Commissioner’s office and copies of several papers out 
of that file have been put in evidence. A copy of the letter (Ex. A4) that was 
addressed to Baj Ganga Singh, Sadho Singh, Baryar Singh and Ahlad Singh by 
the Deputy Commissioner of Eheri is put in. It is dated 14th December 1859 
t and the original of it exists in the said file and was proved by the testimony 
of Mr. Haldane (Defendants’ witness No, 10) and Sheo Sahai who was. examin- 
ed on Commission. I would further pres\ime it genuine under section 90 qf 
Act I 1872. 
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‘'A Joint reply to tlie above enquiry was submitted by all tbe four persons 
{Ex. A5). It is dated 20t]i December 1859. Tbe original of Ex, A5 is proved 
by Mr. Haldane, Maiku Lai and Sbeo Dayal. I would also presume it genuine 
under section 90, Act I of 1872, It is relevant under section 32, clause (4) of 
that Act. Tbe reply recognises tbe daugbter*s right of inheritance in absence of 

all collaterals of the deceased In the petition of BajGanga Singh (Ex Al) 

dated 4th October 1860, the same rule of succession is given as in Ex. A5. The 
original is proved by Maiku Lai, Sheo Dayal and Sheo Sahai. 

“ Raj Anant Singh, taluqdar of Dhanrahra who is also a descendant of Raj 
Akhairaj and a langra Chanhan in reply to a similar enquiry gave a reply 
' which only differs from the former ones in regard to the rights of a widow 
(Exs. A22 and A23). These are also proved by Mr. Haldane and should be pre- 
sumed genuine under section 90 of Act I of 1872, 

“ In the course of enquiries the kanungos were also asked about the rule 
of succession to an estate. Four kanungos made a Joint report (Ex. A30). It 
does not appear from the report to what estate it applies ; hut apparently it 
applies to all the estates in the Kheri district and thus also to the estate in 
suit. One of the four kanungos named Madho Bam is alive and he proves the 
repqrt to my entire satisfaction. It is also proved by Behari Saran, Mr, Hal- 
dane and Sheo Sahai, and must be presumed genuine. This report also recog- 
"nises the exclusion of daughters by all the collaterals of the deceased.” 

After referring to the case of GaneshDoM v. Moheshur Singh 
(1) as authority that the evidence of a kauuugo was entitled to 
great credit^ the Subordinate Judge said ; — 

** With regard to this declaration, one variation is pointed by the learned 
Counsel for the plaintiff. It is with regard to the widow’s right of succession. 
There is no doubt that the Exs. Al to A5 omit the name of a widow, but there 
can he no doubt that the omission was simply accidental and not intentional. 
Ganga Singh who is the author of Ex, Al, in his subsequent petition (Ex. A9), 
assigned to his widow a position amongst heirs and a similar thing was done 
by Ahlad Singh (Ex, A7), who is one of the persons whose declarations are 
contained in A5, Thus out of four persons, authors of Ex. A5, two, viz., 
Ganga Singh and Ahlad Singh, subsequently acknowledged the widows as 
legal heirs. The other two, I mean. Baryar Singh and Sadho Singh had sons 
and so there was no occasion for them to rectify the omission (Exs. AlO and 
All), The Exs. A7, A9, AlO and All are aU proved by the testimony of Sheo 
Dayai” 

With regard to the ■wajib-ul-araiz, and rewaj-i-ams (which 
were documents “ prepared iu place of wajib-ul-araiz in certain 
districts of Oudh” the Subordinate Judge, after disposing of 
some objections as to their mode of preparation, and observing 
that one of them from Sujanpur (Ex. 43) was produced by the 
plaintiff to show a variation in the custom set up, said — 

(1) {1856) 6 Moore’s 1, A., 164 at p. 189. 
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“I accordingly hold that an entry in a wajib-rtl-arz shall under the 
contrary he proved to be presumed to be a correct record, but that as held by their 
Lordships of the Privy Council in Muhammad Imam Ali Khan v* Susain 
Khan (1), its weight may be very slight, or may be considerable according to 
circumstances.” 

As to the instance of the exclusion of Sardar Singh^s daugh- 
ter the Subordinate Judge said It has been most satisfactorily 
proved and there is not the least counter-evidence to rebut it/^ 
As regards opinions he held that in matters of pedigree and 
custom hearsay evidence and opinions were admissible referring 
to Qaruradhwaja Prasad v. Superundhwaja Prasad (2) and 
Nitr Pal Singh v. Jai Pal Singh (3) and as to all the evidence 
as to ^^family custom he said 

« I accordingly hold that the family custom with regard to the exclusion of 
the plaintiff by the defendants is fully established, and that the proof in sup- 
port of the custom is not opposed by any counterproof whatsoever.” 

The Subordinate Judge then dealt with the evidence in its 
bearing on tribal custom^'', ruling that the word tribe cover- 
ed all the subdivisions of Chauhans, and decided thab the words 
tribal custom would indicate a custom that applied to all those 
sub-divisionsj and finally came to the following conclusion : — 

“ I think each branch of the evidence adduced by the defendants is suffi- 
cient to establish the custom in question. The accumulative weight of all the 
evidence leaves no doubt in my mind that the custom in question has been most 
satisfactorily proved in this case. I, therefore, hold that it has been proved 
satisfactorily that there is a custom amongst the Ghauhan tribe of Oudh that 
a daughter is excluded by the collaterals of the deceased from inheritance,” 

The suit was consequently dismissed. 

On appeal the Court of the Judicial Commissioner of Oudh 
(Mr. E. Ghamier, first Additional Judicial Commissioner, and 
Mr. W. F. Wells, second Additional Judicial Commissioner) 
before discussing the evidence dealt with some questions of law 
and among others with the admissibility of the wajib-ul-araiz in 
evidence ; and as to this they said — 

“ Next it was argued by Mr. Linoohi that the voa-jih^nUarzes produced in 
this case are not shown to have been properly prepared. That they are not the 
records of official inquiries into the customs in force in the villages to which 
they relate, but are merely records of the statements of more or less interested 
persons and are therefore not admissible under section 35 of the Evidence Act, 
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(1) (1898) I. L, B., 26 Calc., *81 at p. 92 ; (2) (1900) I. L. B., 23 AU., 37 at p. 52 ; 
L. B. 25, 1. A., 161 at p. 169. L. B. 27, L A., 238 at p. 251. 

(3) (1896) I. L, B., 19 AU., 1 at p. 15 ; L. B. 23, L A., 147 at p. 157. 
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There is no doubt that mzsiy oi wajil-ul -arses produced in this case were 

not prepared in accordance with the Regulation VII of 1822 or the Settlement 
Circular of 1863, It might perhaps be safe to say this of the majority of 
wajih-ul-arzes prepared at the first Regular Settlement in Oudh. Oases are 
constantly coming before the Court in \vhich it is shown that wajih-ul-arz was 
not the result of any official enquiry. ♦ 't* * * Tq 

is well known that the preparation of the wajih-ul-arz was as a rule left to a 
subordinate. Our opinion is that upon a question of custom a wajih-ul-arz is 
generally more valuable as a record of the opinion of persons persumably 
acquainted with the custom than as an official record of the custom, but all the 
wajil-ul-arzes relied on the present case \vere duly attested by Settlement 
officials besides being signed by zamindars of the villages to which they relate 
and under the decision of their Lordships in ZeMraj Ktinwar v. Mahjpal Sing% 
(1) we must hold that they are admissible in evidence under section 35 of the 
Evidence Act unless and until they are shown to be concoctions as held in 
Xlman Panhad, v. Gandharp Singh (2) and other like oases. Mr. Lincoln 
invited us to hold that the decision in LeMraj Kunwar v. Mahpal Singh was 
based upon a misapprehension of the circumstances under which toajih- 
td-arzes were prepared but that ruling has been acted upon in many cases 
in this Court and we are bound to apply it in the present ease, Mutatis 
mutandis what has been said of wajib-uZarzes applies to the extracts from the 
books of rewajH-am which are certainly not of less value than imjil-ul^ 
arzes, 

Tlien (at pages 1238 and 1239 of the record) coming to the 
consideration of the evidence, the Court said — 

The decision of the case must in our opinion depend upon the evidence 
relating to the Songarhas in IChori, i.c., the Jangra Ohauhans. Wo shall there* 
fore scrutinize this evidence closely. 

“ Eollowing the course adopted by the Subordinate Judge we turn first to 
the written declarations. Ex. Ao is the joint reply of G-anga Singh, Baryar 
Singh, Sadho Singh and Ahlad Singh, The purport of this document has 
already been stated and it is sufficient to say here that according to it a daugh- 
ter is excluded by sons and by any male collateral however remote. Ex. A1 
which is the separate reply of Ganga Singh is to the same eSeob as regards 
daughter. In Ex. A23 which gives the custom of succession to the Dhaurahra 
Paj formerly held by another branch of the family no definite place is given to 
a daughter but it is said that she may take if there is no one left in the family. 
Ex, A30 which is the reply of four kanungos allows the daughters to succeed 
after the male collaterals. Ex. A20 which relates to. the Isanagar Paj held by 
another branch of the family does not enter into particulars but asserts the 
existence of a custom of gaddi-nashini, Exs, A31 and A32 have been referred 
to but they are mere compilations from original replies of Talukdars as appears 
from Exs. A333 and A334 and therefore they are not admissible except to prove 
that the original replies are not recent concoctions. 

(1) (1879) I.L. R., 6 Calc., 744 ; (2) (1887) I. L. B., 16 Calc.. 20 ; 

L.B.7,LA,634 L.B.14,LA.127* 



ALIiAHABAD SEEIE8, 


465 


VOL. XXXI.] 


» Tlie first objection taken to Ess. Al, A5. A23 and A30 was that tbey 
do not set out any uniform custom ; for, whereas Al and A5 do not provide a 
place for a widow, A23 brings her in after brothers and cousins, A80 brings 
her in after sons but before brothers. The Subordinate Judge thought that 
the omission to provide a place for the widow in Al and A5 was due to a 
mistake and he referred to another reply by Ganga Singh (A9) and a reply by 
Ahlad Singh (A7) both of which give the widow a place after the sons, but this 
is scarcely an answer to the objection for A7 and A9 like AlO and All are 
testamentary documents and .do not purport to set out any custom of suc- 
cession. Moreover A23 can be reconciled with ABO. There is certainly some 
confiiot between these documents as regards the right of widows to succeed but 
all agree in placing daughters after the male collaterals. 

Page “ 1239. Another objection to Ex. Al, A5, A23 and A30 was that they re- 
late to the succession to a raj or gaddi while it has been expressly admitted that 
the succession to the estate of Milap Singh is not governed by such a rule, a fact 
which cannot be contested seeing that his name is entered not in list II but in 
list IV, prepared under section 8 of Act I of 1869. Babu Sri "Ram at first contended 
that Ex. Al, and A5 give the rule of succession in force in the branch to which 
Ganga Singh, Baryar Singh, Sadho Singh and Ahlad Singh belonged but he 
abandoned this contention when it was pointed out that if that were so the 
alleged exclusion of Sardar Singh’s daughter by her uncle Sadho Singh could not 
be regarded as a true instance of the custom now set up which is independent of 
the rule gaddi nashini. There can be no doubt, indeed it is common ground, 
that the succession to the three Talukas held by different members of the family, 
i.e., Bhira, Dhaurahra and Isanagar was governed by the rule of gaddi nashini and 
therefore it is clear that Ex. Al and A5 relate to succession to the Bhira gaddi, 

“ Iilr. Lincoln contended that inasmuch as' a rule of the gaddi-nasMni no 
longer prevailed Ex, Al, A5, A23 and A30 were altogether irrelevent. Babu Sri 
Ram on the other hand urged that these documents were relevant as rendering 
it probable that a daughter was excluded from succession in cadet branches also, 
and that the only difference between the rule of succession to the gaddi and the 
rule of succession in the cadet branches of the family was that the gaddi went to 
a single heir whereas the property of the cadets could be inherited by several 
heirs. He referred us to the Surajpur case, Lelchraj Kmiucar v. Mahpal Singhs 
(1) the Sidhaur case, Dan JBahadur v, Maheth JBahhsh (2) and the Katyari case, 
Sanwal Singh v. Satruga Kunwar (3), In the Surajpur case the question was 
whether a daughter was by custom excluded from inheritiug her father’s estate. 
Her father’s name was entered in list H prepared under section 8 of Act I of 
1869 and his estate must therefore be taken to have been one which ordinarily 
devolved upon a single heir. Nevertheless wajih-uUarzes relating to estates 
which did not devolve upon a siogle heir were admitted in evidence and anainly 
upon the. strength of those wajih-ul-arsen it was held that the custom set up by 
the defendant was proved. The Sidhour case was the converse of the Surajpur 

(1) (1879) I. Ii. E., 5 Calc., 744: (2) XJnreported* 

L. B. 7, 1. A. 63. • 

(3) Unreported ; see the case on appeal, (1905) !♦ L. E*, 28 AH*, 21^ ; 

Xi, E# 38i I# A* 
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case, the question being whether daughters and daughters’ sons were excluded 
from inheriting an ordinary zamindari in the clan to which the parties in the 
Surajpur case belonged, but the exclusion of the daughter in the Surajpur case 
and the wajib-ularz of Surajpur were held to be relevant to the issue. In the 
Katyari case the question was whether a daughter’s son was excluded. The 
property in suit was a Taluka entered in list II prepared under Act I of 1869 
and therefore ordinarily devolved upon a single heir. Wajib-ul-arzes relating to 
13 villages which set out that the daughter’s son was excluded were adroitted 
in evidence although those villages were not subject to the rule of succession to 
a single heir. These three cases justify us in holding that Exs, Al, A6, A23 and 
A30 are admissible in proof of the custom set up by the defendants although 
they relate to estates which devolved upon a single heir (end of page 1239). 

We now come to the oral evidence. The defendants say that Sardar Singh’s 
daughter was excluded by her uncle Sadho Singh by reason of the custom. Six 
witnesses were called to prove this. The first was Fateh Singh, son of the daugh- 
ter said to have been excluded. He is a young man and can have no personal 
knowledge as to whether Sardar Singh who died in or about 1854: A. H. was 
separate from or joint with his brother Sadho Singh and it cannot be assumed 
that the two brothers were separate. The witness says that he heard from his 
mother that Sadho and Guman had said that she did not get Sardar Singh’s 
property because daughters do not inherit their father’s property. 

This statement may be admissible under the ruling of their Lordships of 
the Privy Council in the Umargarh case, WUr Fal Sin^Id v. Jai Fal (1). 

The second witness Jangi Singh was not allowed to answer the question whether 
Sardar and Sadho were joint or separate in estate. The 3rd witness Sheo Dayal 
an old servant of the Bhira estate is certainly likely to have known the facts to 
which he deposed. If his evidence is true it proves that Sardar and Sadho vrere 
separate and that the daughter of the former was excluded by the latter. Mr. 
Lincoln suggested that ho was in the pay of Gobardhan Singh but the latter is 
the last person who would help the other defendants. The witness is no doubt 
out of employment but if his evidence is not true why did not the plaintifi con- 
tradict it ? She had ample opportunities of doing so. The evidence of the 
fourth witness Balbhaddar Singh is, as the Subordinate J uclge has remarked, of 
very little value. He heard the facts related by him from persons who may or 
may not have had means of knowledge. The fifth witness Raghubar Singh is 
one of the defendants ; his evidence may bo passed over. The sixth witness is 
Ratan Kunwar an old lady aged 83. She certainly had means of knowing the 
facts being related to Sardar Singh’s family in two different ways. Her hus- 
band’s name Bishun Singh appears in the genealogical tree, plaintiff’s No. 1. 
She says that Sardar Singh was separate from Ms brother Sadho Singh and that 
his daughter was excluded by Sadho Singh by reason of the custom. The evi- 
dence of this witness may be confused in places but it certainly called for 
contradiotion, and contradiction was not forthcoming. Even the plaintiff and 
her father do not contradict it. Wa think that this instance must be held 
to have been established, , , 

(1) (1896) I. L. R., 19 AH., 1 at p. 15 : L. R. 23, 1. A, 147 at p. 157. 
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“ We pass on to the opinions which have been given and which are admit- 
tedly relevant. The defendants examined ten witnesses. The first was Madho 
Bam an ex-kannngo, one of the persons who signed Ex. A30. It was his business 
to know the custom of the leading clans in his Pargana. He affirms the existence 
of the custom in positive language. The second witness Fateh Singh says that 
he heard of the custom from his mother who was herself excluded from inheri- 
tance and certainly was likely to know the custom in her father’s family. The 
third witness Jangi Singh is a Kachwah Thakur. His evidence is worth noth- 
ing. The evidence of the 4th, 6th, and 6th witnesses was put aside by the 
Court below and we were not referred to it. The seventh witness Baghuraj 
Singh the Taluqdar of Isanagar, speaks positively to the existence of the custom. 
Eatan [Kunwar Ihe old lady of 83 is equally positive. The only witness 
called to contradict the evidence of these witnesses was Batan Singh, and 
we think the Subordinate Judge has given good reasons for discrediting his 
testimony. , . 

It appears that, with the exception of Sardar Singh, no one in the family 
has died leaving daughters or;a daughter but no son at least during the last 250 
years, and Mr. Lincoln contends that, under these circumstances, the custom, 
if it ever existed, must be taken to have fallen into desuetude. But the occur- 
rence of instances is not necessary to keep a custom alive, and it seems to us 
that the fact that no instance, or only one instance, has ocom'red within the last 
250 years in which a daughter was excluded from inheritance, makes the 
entries in the wajib-ul-arzes most important. They show how definite the 
tradition was. The impression left on our minds by the evidence is that there is 
a firm conviction among Jangra Ohauhans, founded upon well-known tradition, 
that daughters do not inherit in the presence of collaterals however remote. 
* * * One of the strongest points in favour of the defendants is that the 

plaintiff has been able to produce no witness except Batan Singh, and no docu- 
mentary evidence except the wajib-ul-arz of Sujanpur, to meet the mass of 
evidence adduced by the defendants. Batan Singh has been discredited, and the 
wajib-ul-arzes of Sujunpur does not help the plaintiff. If the alleged custom 
is not in force the plaintiff, who is not without resources, would have been able 
to produce some evidence to rebut the defendants* evidence. Upon the question 
whether the requisites of a valid custom have been established, the Subordinate 
Judge has pointed out that if the declarations and wajib-ul-arzes are accepted, 
there is ample evidence that the custom is ancient and definite, and that it has 
been continuous. We agree with him. The reasonableness of the custom has 
not been disputed.’* 

“ In our opinion it has been satisfactorily proved that among Jangra, 
Songarha Ohauhans, daughters are excluded by brothers and male collaterals 
however remote. This is sufficient for the disposal of the appeal but in the 
view of the possibility that the case will be carried further we think it desirable 
to express our opinion upon the evidence from Jhalaur and also upon parts of 
the evidence relating to other sub-divisions of Ohauhans.” 

The result of the opinion of the Judicial Commissioners as to 

the Chauhan. evidence was summed ap thus; 
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‘‘ The result of this Gsaniination of the evidence regarding Ohanhans Mas 
may be thus stated. The defendants produced 42 wajil^tharses and two ex* 
tracts from rewaj-i-ams all of which either expressly or impliedly lay down that 
a daughter does not inherit her father’s estate in the presence of any collateral 
however remote. Other rewaj^i-ams were produced but were irrelvant; 84 wit- 
nesses were called who either expressly af&rmed the existence of the custom or 
stated that they had heard from their ancestors that there was such a custom. 
Satisfactory proof was given of 26 instances in which the daughter was ex- 
cluded from inheritance by reason of the custom. The plaintifE on the other 
hand produced several ]wajih-ul-‘arzes of which one only allows a daughter to 
inherit and that was probably the concoction of an interested person. She 
attempted to prove 15 instances in which a daughter inherited to the exclusion 
of collaterals. Nine failed for want of proof, three are doubtful ; in one the 
daughter and the collaterals compromised and divided the property ; and only 
two were proved in which the daughter succeeded. In both of these very little 
evidence was given in proof of the custom ; the present record shows what might 
have been given. One of the instances occurred in Mainpuri, not in Oudh. We 
do not hesitate to hold that custom set up by the defendants is proved to 
obtain in his sub-division]of the Ghauhan tribe. 

The Jhalaur evidence the Court did not rely upon: nor that 
regarding other sub-divisions of Chauhans, namely Bachgotis, 
RajkumarS; and Rajwars being of opinion that there was a degree 
of uncertainty in the evidence on that part of the case which 
was not found in that relating to the Chauhan Iclias* In regard 
to the sub-divisions of Kinchis Haras and Bhadwarias they 
held the evidence was insufficient to show that a custom to 
exclude daughters obtained among all such sub-divisions in Oudh^ 
and concluded 

** In accordance with our finding that the custom set up by the defendants 
has been proved to obtain among Songarha Ohauhans, i, e., in the family of 
Milap Singh, we dismiss this appeal with costs.” 

On this appeal, 

De GruytheTy K. G* and /S. A, Kyfjin for the appellant 
contended that there was not sufficient legal proof of the alleged 
custom, because both Courts in India had based their decisions on 
matters which were either irrelevant or inadmissible in evidence 
under the provisions of the Evidence Act (I of 1872). The 
names of the taluqdars having been entered in list IV of the lists 
prepared under the Oudh Estates Act (I of 1869) the succes- 
sion was governed by section 23 of that Act, that is, by the 
ordinary law” to which the parties were subject, which was 
the ordinary Hindu law of ^^the Mitakshara school, subject to 
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proof of any special custom ; so that the appellant was the 
next heir unless the alleged custom was proved. Reference 
was made to Sykes’ Compenclum of Taluqdari Law in Oudhj 
pages 233, 343, 3S6, 405 and 407 : Act I of 1869, sections 
3, 10, 22 and 23 : and Brij Indw Bahachir v. Janhi Kunwar 
( 1 ) 

As to the ^^declarations to which great weight was attached 
■ as statements of members of the family supporting the custom 
now in dispute, on 14th December, 1859, a letter was addressei 
by the tehsildar to Gtinga Singh and his co-sharers asking who 
would be the gaddi-nashin niter themselves. In their reply, 
dated 20th December 1859 they stated a custom of succession 
which did not exclude daughters from inheriting but postponed 
them to male collaterals in the line of succession. On 21st 
February 1860 Ganga Singh, Sadbo Singh and Baryar Singh 
wrote letters to the Deputy Commissioner naming the next heir 
to their estates, and on. 24th February 1860 Ahlad Singh wrote 
a similar letter ; these documents have been treated by the 
courts below as good evidence of the alleged custom,* but they 
had no reference, it was submitted, to that custom, but dealt 
with the succession to an impartible raj or estate, which would 
be regulated by section 22 of Act I of 1869, and they came into 
existence in consequence of two circulars issued by the Chief 
Commissioner of Oudh, dated respectively 11th October 1859 
and 13th January 1860. Sykes’ Taluqdari Law pages 389, 391 
was referred to ; moreover they did not all state a uniform custom 
of succession and they were not admissible in evidence under 
section 32, clause (4) of Act I of 1872. 

Regarding the wajib-ul-araiz produced they had been treated 
as valuable evidence of the alleged custom ; but the courts below 
had paid no regard to the circumstances under which they were 
prepared, to the fact that they related to land held on a diflPer- 
ent tenure from that of the property in suit, and to the variation 
in the customs they recorded. Many of them were not records 
of official inquiries into the village customs, but of statement of 
interested persons, and were not prepared in accordance with 
Regulation VII of 1822, or the^Oudh Settlement Circular 20 of 

(1)1(1877) L.B. 6., I. A. 1. 
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1863. Eeference was made to Bhai Narindar Bahadur Singh 
V. Achal Bara {ly^Leh^aj Eunwar v. Mahpal Si^gh (2); Act 
I of 1R69> seciion 22, clause (11); Lali v MwliDhar^S); 

Directioiis to Revenue Officers’^ (1858) page 76, section 167, 
and page 189, rule XXIII ; Report of Chief Commissioner of 
Oudh on administration of the Province, and minute thereon of 
Governor General of India, 22od April 1859, Papers relating 
to Oudh 1859^—1865 ; and Unian Parshad v. Gandkarp Sivgh 

As to the one instance in the family of a daughter being 
excluded by one of her uncles, the evidence, where not obviously 
false had been wrongly received, not being, it was submitted, 
admissible under section 32 of the Evidence Act, under section 
104 of which Act the burden of proof lay on the person wishing 
to give the evidence; most of it besides was hearsay and inad- 
missible. Reference was made to Shajiq^un-nisa v. Shaban 
All Khan (5) ; Mid.Jog:ifpal Singh v. Jageshar Bakhsh Singh (6). 

As to admissibility in evidence of opinions and tradition (?a- 
ruvdhwaja Prasad v. Svperundhwaja Prasad (7) ; Bahimat-^ 
hai V. Hirbai (8); and Evidence Act (I of 1872), sections 48, 49 
were referred to. 

As to proof of custom, reference was made to BamalaJcshmi 
Animal v. Samn dha Ptrshad Sethurayer (9), and Hurpur^ 
shad V, Sheo Dayal (10). The custom set up excluding daugh- 
ters could not be proved by showing that for a long series of 
years the succession of daughters has always been postponed in 
favour of others preferable in the line of succession ; it did not 
prove a custom to exclude them. Since the passing of Act I 
1869 the estate had become partible and daughters could now- 
succeed. 

Sir R. Finlay, K. (7., G, E. A. Ross, and Kenworthy Brown 
for tbe r 3 -pondeots contended that the lower conns having 

(1) (189S) T. L. R., 20 Calc., 649 ; (6) (1902) I. L. R., 25 All., 143 (154)J: 

L. R. *20, 1. A., 77. L. R. SO I. A., 27 (34). 

(2) (1879) I. U R., 5 Calc., 744 (752) : (7) (1900) I. L. R., 23 All., 37 (51, 52) I 

L. R. 7, 1. A. 63 (65). L. R. 27, 1. A„ 238 (251). 

(3) (1903) I. L. R., 28 AU., 488 : (8) (1877) I. L. R., 3 Bom., 34. 

L. E 33, 1. A. 97. 

(4) (1887) I. L. E., 15 Calc., 20 (28) : (9) (1872) 14 Moore’s I. A, 670 (686)„ 

.. . L. R. 14, 1. A. 127 (134). 

(5) (1904) I. L, B., 26 All., 681 (685, (10) (1876) L, R. 3, 1. A., 269 (285)J 

586) ; L.R. 31, 1. A, ^17 (218). : ^ 
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concurrently found, on the evidence, that the custom set up 
prevailed in the family to which the parties belonged, there 
were concurrent decisions on fact which ought noli to be dis- 
turbed. Sctnwal Singh v. Sdtrupa Kunwar (i)^ and Slieo 
Singh Baghubans Kunwar (2) were cited. 

As to the proof of the alleged custom the evidence shows that 
for nearly 300 years daughters have not inherited in the family: 
it is said they have been postponed in favour of male collaterals, 
and that a custom of exclusion was not proved thereby ; but the 
custom set up in paragraph 14 of the defendants wTitten state- 
ment was that ^Hhe daughters do not get inheritance/^ and the 
uniformity of the evidence of the custom whether it is called 
postponement, or exclusion, of the daughters was overwhelming. 
Besides no such point was ever suggested in the Courts below, 
and this court should not allow it to be raised now for the first 
time. 

The fact that the estate was partible had no bearing on the ques- 
tion whether a daughter could take it or not the fact of partibi- 
iity or impartabiiity made no difference, the rules for determin- 
ing the succession being the same in partible as in impartible 
estates : Jogmdra Bhupati Eurrochundra Mahapatra w Nitya- 
nand Man Singh MuUuvaduganadha Tevar y, Feriasami 
Tevar (4) ; Sahramanya Pandya Vhohka Talavar y. Siva 
Subramanya Pillai (5) : Mayne^s Hindu Law, 7th edition, page 
763, paragraph 561 j Report of Chief Commissioner of Oudh in 
1859 (Circular 42 of 1864) Papers Relating to Oudh ’’ page 76, 
were referred to. Evidence, therefore, of a custom regulating ihe 
succession to impartible estates^was admis^^ible on a question as 
to the custom of succession to a partible estate. Ref erence was 
made to Bhai Narindar Bahadur Singh v. Achal Bam (6) ; 
-and to the three cases referred to it in the judgment of the 
'Judicial Comuiissioners (7), namely the Surajpur case, Lekhraj 
Kunwar y, Mahpal Singh .{%)i the Sidhour case Bhan Bahadur. 

(1905) I. L. E., 28 All., 215 (218, (5) (1894) I, L. E., IT Mad., 316 

^ 219) : li. B. 33, 1. A., 53 (54, 55). (325). 

(2) (1905) I. n B., 27 AH., 634 (648) : (6) (1393) I. L. B., 20 Calc., 649 

li. B. 32. 1. A., 203 (210). ' (653) : L. B. 20, 1. A. 77 (7S). 

(3) (1890) I. Ij. K., 18 Gale., 151 (154) ; (7) Auto p. 4o5 , 

L. R. 17, L 1., 128 (131 i. 

(4) (1895) I. L. B., 10 Mad., 451 (457) ; (8) (1879) L L. E., 5 Gab*, 744: 

^ E* 23, L A., 128 (136, 137), E B. 7, 1. A. G3, 
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Mahesh Bahhsk (1), and the Katiyari ease Sanwal Singh 
V. Scttrupcb Kunwar (2). As was said in the Saraj pur case 
If the custom did not exist nothing was easier than for the 
appellant to give instances of succession to property which would 
negative it, Yet in the present case no instance had been 
given. 

It was then contended as to the ^^declarations^^ that they^had 
been rightly received in evidence by both the lower courts.. As 
to the wajib-ul-araiz reference was made to the Kegulations 
and Acts under which those records of customs ought to have 
been prepared^ and the rules laid down for their preparation^ 
and the authorities regarding- their admissibility in evidence. 
Eegulation VII of 1822, section 9 : Settlement Circulars 
1863- 1867^' 20 of 1863; 1 of 1864, page 95; 23 of 1864 
pages 99, 102 ; Oudh Laud .Revenue Act (XVII of 1876) 
sections 14, 16, and 17; Syke^s Compendium of Taluqdari Law 
in Oudh, page 397. TJman Farskad v. Gandharp Singh 

(2) a and Bajrangi Singh v. Manokarniko Bakhsh Singh 

(3) . 

De Qruyther, K.G., in reply, on the question as to the 
admissibility of evidence of the custom of succession to imparti- 
ble estates in support of the custom set up by the respondents, 
cited, Venhata Bao v. Court of Wards (4): Sykes’ Compen- 
dium of Taluqdari Law iu Oudh. page 389 : Jogendro Bhupati 
Hurrochundra Mahapatra v. Nityanand Man Singh (5) 
Katama Natchier v. Bajah of Shivagunga (6) : Suhramanya 
Pandya Ghohha Talavar v. Siva Subratnanya Fillai (7) Muttu- 
vadugandha Tevar v. Feriasami Tevar (8) j Bhai Narindar 
Bahadv/r Singh v. Aohal Ram (9) j Mm Fundun Singh v. 


(1) Unreported. 


(^) Unreported. See the case on appeal (1905) 
I. L. E., 28 AU., 215 ; L. E. 33, I. 
A. 53 

(1877) I. L. E., 15 Gale., 20 ; L. E, 14, 
LA. 127. 


(3) (1907) I. L. R., 30 AU., 1 (15) : L.-E. 35, 
1. A. 1 (9). 


(5) (1890) I. L. E., 18 Oalo. 

151 (154);L.B.17,LA/ 
128(131). ’ • 

(6) (1863) 9 Moore* s I, A* 
639. 

(7) (1894) LL. B.; 17 Mad.. 

316 (325). , * 

(8) (1896) 1. L. B. 19 Mad., 

451 : L; E., 23, I* A, 186 
(137). ^ ■ 
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Janhi Koer (1) ; Ishri Singh v. Baldeo Singh (%) and Jagdish 
JSahctdur v. Sheo Partab Singh (3). It was submitted that 
daughters had not been so excluded that by usage the custom 
had acquired the force of law. The appellant could not produce 
instances of succession of daughters because all the persons in 
the pedigree when they died left sons to succeed. 

As to the concurrent decisions of the Courts below refer- 
ence was made to Sanwal Singh v. Scttrupa K^wnwar (4) ; 
Mahomed Ali Haidar Khan v» Secretary of State for India 
(5) and Venkateswar lyan v. S^khari Varma (6). The 
question must be a'pure question of fact and it was not a pure 
question of fact here. 

1909, May Idth : — The judgment of their Lordships was 
delivered by Lobb CoXiLIns — 

The question^on this appeal relates to the right to succession 
to a Taluka known as the Majhgain Estate, or the Majhgain 
Shahpur Estate, to which the appellant (the plaintiff) claims to 
be entitled. The plaintiff* is the daughter of Milap Singh, who 
died in possession of the estate in 1882, leaving two daughters 
(the plaintiff and another since [deceased) and a widow, Rani 
Dhao Kunwar, but no male issue. Raui Dhan Kunwar died 
on the 16th August 1891. On her death Raj Dillipat Singh, 
brother of Milap Singh, got possession and died without leaving 
issue, but leaving a widow, who succeeded him and died on the 
28th January 1899. On the 17th April following mutation of 
names in respect of the Taluka in question, and also of another 
of Dillipat^s own, was effected by the Revenue Court in favour 
of the first, second and third defendants. 

It is not disputed that, if there were no binding custom to 
the contrary, the appellant (the plaintiff) would be entitled to 
succeed to the Taluka in question. It has, however, been found 
by the Subordinate Judge and confirmed by the Court of the 
Judicial Commissioner on appeal, that there is a custom in the 
family of the plaintiff and the defendants that a daughter is 

(1) (1902) L L. Eo 29 Gale., 828 (852) ; (4) (1905) I. E. E., 28 AIL, 215 ; Ii* 

L. B. 29, 1. A. 178 (194). B. 33, 1 A. 53. 

(2) (1884) I. L. B.. 10 Gale., 792 (807) : (5) (1908) I. L. B., 36 Calc., 1 (18) : 

li. B. 11, 1. A, 135 (148). li. E. 35 I. A. 195 (204), 

(3) (1901) I. li. B., 22* AH., 369 (379) ; (6) (1881) I. L.B., 3 Mad., 384 (392)*, 

L. B. .28, 1. A. 100 (110). E. 8, 1. A, 143 (150), 


1909 

EABsm 

Kunwib. 

V. 

Chandakpil 

Kukwab. 


19J9 


Pabbati 

‘il&UNWAB 

Ghandabpal 

•ICUNWAR. 


474 THE INDIAN LAW REPORTS; [VOL. XXXI. 

excluded by the collaterals of the deceased from inheritance/^ 
If and so far as this is a concJusion of fact; it is a concurrent 
finding of two Courts, and though not absolutely binding 
on this Committee, is entitled to the greatest weight. Ac- 
cepting this view, the appellant has boldly contended that there 
was, in effect, no reasonable evidence legally admissible 
"which could justify such a finding. The evidence, however, was 
most elaborately and minutely , criticised in all its bearings both 
by the Subordinate Judge, himself a Hindu, and by the Court 
of the Judicial Commissioner, and both Courts were fully sat- 
isfied both as to its relevancy and its cogency, and also as to the 
complete absence of any rebutting evidence on the part of the 
■plaintiff*. Though, in their Lordships’ opinion, it is not desir- 
able to attempt again what has been so completedly carried out 
by the Courts below — a minute examination of the evidence in 
detail — it is, perhaps desirable to sketch in it outline so as to 
make intelligible the objections urged against it by the appellant. 

The Taluka in question comprised one-fourth part of a larger 
area called the Bhira Estate, which under the provisions of Act 
I of 1869, had been granted by the British Government to four 
Talukdars — viz., Eaj Ganga Singh, Raj Sadho Singh, Raj 
Baryar Singh, and Raj Ahlad Singh— whose names were accord- 
ingly entered in respect of it in Lists I and lY, prepared 
under the provisions of the Statute. In 1878 there was a parti- 
tion of the Bhira Estate, upon which the villages allotted to 
Milap Singh, who had then succeeded to Eaj Ganga Singh’s 
estate, were together with some other villages already held by 
him separately, formed into au estate called the Majhgain or 
Majhgain Shahpur Estate which is the subject-matter of the 
present suit. Under Act I of 1869 the succession to estates in 
List IV is regulated by the ordinary law to which members of 
4}he intestate’s tribe and religion are subject ” (Act I o£ 1869, 
section 23),- which has been held to embrace any family custom” 
{NarinAar Bahadur Singh v. Achal Ram (1). The evidence 
adduced by the defendants in support of the custom, was partly 
documentary and partly oral. It has be§n analysed and care- 
fully dealt with under different heads in the Courts below# 
(1). (1893) I, li. R;, 20 Oalo,, 649 at p. 654 j L, 77 ^at p* 79. 
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Various technical objections to declarations^ such as those of the 
kanungos, to entries made in the village records by the officer 
charged by Government with that duty and to answers given 
to official inquiries made under Government direction 
atS to the rules of succession prevailing in particular families 
were urged by the plaintiff. Speaking broadly, these objections 
seem to their Lordships to have been material rather to the 
weight than to the admissibility of the particular evidence, 
which was primco facie admissible as purporting to be made 
by the proper officer in preformance of a special duty and, presum- 
ably, with due regard to the rules laid down for his guidance; 
The learned Judges in both Courts below in particular regarded 
the evidence furnished by the wajib-ul-arzes as most important, 
and treated their admissibility and relevancy as indisputable. 
In the Court of first instance the learned Subordinate Judge, 
in dealing with the objection to this class of evidence, quotes 
section 17 of the Ondh Land Revenue Act, 1876, as follows:— 

Every entry in sttch Settlement Record duly made and attested shall, Until 
the contrary is proved, he presumed to be a correct record of the fact 
entered, 

but adds a quotation from a ruling of this Board in Muhammad 
Imam Ali Khan v. Husain Khan (1) 

Its weight may ha very slight or may he 'considerable according to cir- 
cumstances. . . 

Passing from these special objection?,” their Lordships now 
come. to the broader ground on which this appeal was mainly 
argued — viz., that evidence of a custom regulating the succession 
to impartible estates, such as Eajhes where the rule of gaddi- 
nashin prevailed, was altogether inadmissible on a question as 
to the custom of succession to a partible estate governed by the 
ordinary Hindu Law applicable to estates in List IV. In their 
Lordships^ opinion this objection is met by the authorities 
cited in the judgment of the Court of the Judicial Commisf^ioner 
(p. 1239 of the Record). In a judgment of the Appellate Civil 
Court of Madras, Subramanya Pandya Cholcha Talavary^ 
Siva Suhmmanya Pillai (2) there is the following passage: — 
The first of them p.e., the first principle] is that a rule of decision 
in regard to succession to impartible property is to be found in the Mitakshara 

(1) (1898) I. L. E., 26 Calc., 81 at p. 92 : (2) (1894) I. L. R., 17 Mad., 816 

L. E., 25 1, A., 161 at p. 169. at p, 825. 
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law applicable to partible property, subject to sucli modifications as naturally 
flow from tbe cbaraoter of the property as an impartible estate. The second 
principle is that the only modification which impartibility suggests in regard 
to the right of succession is the existence of a special rule for the selection of a 
single heir when there are several heirs of the same class who would be entitled 
to succeed to the property if it were partible under the general Hindu Law . . . 
We have first to ascertain the class . . . and we have next to select the single 
heir by applying the special rule. ** 

In laying down these propositions the learned Judges relied, 
among others, on the Shivagunga Gme (1). That case was 
referred to in these terms by Sir E. Couch in delivering the 
judgment of this Board in J ogendro JBhupati HuTrockundra 
Mahapatra v. JSfityanand Man Singh (2). 

‘‘According to the decision in the Shivagunga case which, a-s their Lordships 
understand, is not now disputed, the fact of the Kaj being impartible does not 
affect the rule of succession. In considering who is to succeed on the death of 
the Eaja, the rules which govern the succession to a partible estate are to be ' 
looked at, and therefore the question in this case is, what would be the right of 
succession, supposing instead of being an impartible estate it were a partible 
one?” 

There is nothing, therefore, in the mere fact of partibility to 
make evidence of a family custom excluding or postponing 
daughters to collaterals in impartible estates necessarily inapplic- 
able to partible estates. The objection falling to the ground, the 
concurrent finding remains, after due allowance for all limi- 
tations and qualifications, abundantly justified by overwhelm- 
ing evidence. 

Their Lordships will, therefore, humbly advise His Majesty 
that this appeal be dismissed and the decree of the Court of the 
Judicial Commissioner, dated the 2nd March 1905, affirmed. 

The appellant will pay the costs of the appeal. " 

Appeal dismissed. 

Solicitors for the appellant : — T. L. Wilson S Go. 

Solicitor for the respondents ; — Douglas Grant 
J. V. w. 

(1) (1863) Katama WatcMer v. (2) (1890) I, L. B., 18 Oalo., 161, at p. 

of Shimgunga, 9 Moore's I, A., 639. 164: L. B., 17 I, A., 128 at p, 131. 


YOL. xxrt.l 


aixahabab sebies. 


477 



APPELLATE CIVIL. 


1909 , 
May 14 . 


Before Sir George Knox% Acting Chief J'ustioe, and Mr* Justice Griffin^ 
aOYIND OHANDBA DAS (Plaintiff) «. BADHA KBISTO DAS and 
OT isERs (Defendants).* 

Sindu Z/aw^Dctgahhaga^Jarties governed ig the Dagahhaga migrating to 
the United Frovinces^What law agpUcalle — Joint family grogerty under 
Dayalhaga'^Burden of groof — Fenamiiransaotion, 

A Hindu family originally governed by the Bayalhaga school of Hindu law 
whioli bad migrated into another province is persumed to have carried with it 
the customs and the law of that school. The presumption, however, is rebuttable, 
and the onm lies on the person alleging it. The presumption of the MitaJcshara 
that acquisitions made in the names of individual members while the family 
remains joint are joint property is not applicable to a joint family under the 
Dayahhaga school. It is incumbent on a person governed by that school to prove 
the existence of an original nucleus with the aid of which the property sought 
to be partitioned has been increased and amplified. Sarada Free ad Fay v. 
MahanandaFoy' (1) followed. 

The facts of this case are fully set out in the judgment. 

Dr. Satish Chandra Banerji (for whom Babu Lalit Mohan 
Ban€^j>^) and Munshi Earibans Saha% for the appellant. 

Hon’ble Pandit Bandar Lai and Pandit Baldeo Ram Dave^ 
for the respondents. 

Knox, A.,C. J. and Griffik, J, — The appellant in this appeal 
is one Gobind Caandra Das. In the plaint he states that he and 
the defendants are members of a joint Hindu family of which 
Badha Kristo Das the eldest brother is the head and managing 
member. Gobind Chandra Das and Badha Kristo Das are 
brothers ; the remaining defendants are the sons of Badha Kristo 
Das. He states that the immoveable property scheduled in the 
plaint had been purchased by the defendant No. 1 with family 
funds left by the ancestors, that the parties are in joint posses- 
sion and he asks that he might be put in possession of a half share 
of the property. In addition he also sets out in the schedule 
attached to the plaint a great quantity of moveable property, 
cash, ornaments, bonds and other household articles, all of which 

♦ First Appeal No, 267 of 1907 from a decree of Mohan Lai Hukhu, 
Officiating Subordinate Judge of Allahabad, dated the 24th of September 
1907. 

(1) I, L. 31 Calc,, 448. 
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according to him are in the joint possession of 
the joint family and he asks to be put in possession of a half 
share of the moveable property also. The defen an s P" ^ 
joint defence in which they state that they are not 
oint Hindu family, that there is no joint property and that the 

properties claimed are all the self-acquired properties of he 

Lfendant Radlia Kristo Das. The court below found that th 
plaintiff had not proved that the properties in dispute were the 
joint ancestral properties of the family or that they 

acquired by the plaintiff and Radha Kristo Das jointly .t also 

found that there was no proof that there was origina y any ]Oi 
stock of the family or that Eadha KristoDas threw his own 
earnings and savings into the joint stock. On the contiary it 
found that the properties in dispute were the sel -acquired pro- 
oerties of Radha Kristo Das and dimissed the suit. These find- 
Ls are attacked in appeal here. Out of the six pleas contained 
in the memorandum of appeal, the 2nd and 6tli were not argued. 

It was now contended that the lower court had erred in law in 
holding that the burden of proof lay on the plaintiff ; secondly , 
that the documentary evidence on the record showed beyond 
doubt that the properties in dispute were the joint propeities of 
the parties ; thirdly, that the evidence established that there was 
a nucleus o’f ancestral property, and lastly that Radha Krista 
Das had utterly failed to show that the properties in dispute 
were his separate acquisition. The learned vakil who appeared 
for the appellant did not make any reference to the particular- 
school of law under which the family lived. He argued as 
though the case before us was a case in which we had to apply 
the law contained in the MitaJeshara, but this was at once 
challenged by the learned advocate for the respondents. He 
maintained that as the family admittedly came from Lower 
Bengal and the father of the plaintiff and defendant No. 1 had 
emigrated from Murshidabad, somewhere in the late fo-tbs and 
had°settled first at Bindraban, then at' Agra and last at Allalui- 
bad, it must be held in the absence of evidence to the contrary 
that the family which was originally governed by the Dayahhaga 
school of law, had carried their personal law with them and 
•were still bound by it. He referred us to the observations of 
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their Lordships of the Privy Council in Surendro Nath Roy v. 
Musammat Heeramonee Burmoneah (1), in which their Lord- 
ships observe that as orientals are commonly tenacious of their 
usages, and customs, and more especially of their family and 
religious observances, therefore on the ordinary principles of 
viewing evidence a continuance of this state of things is pre- 
sumable and the onus would then lie on the party alleging an 
interruption or cessation of it to prove such allegations^ The 
case quoted is undoubtedly a strong one because there was 
evidence on that record showing that the family which was 
originally a family governed by the Mitahshara law had migrated 
to Lower Bengal attended by priests of their own persuasion, 
but this is not the only case to be found. There is the case Ram 
Bromo v. Kaminee Soonduree Bosses (2). One of the learned 
Judges who decided that case was Mr. Justice Shambhu Nath 
Pandit, an eminent authority on Hindu law. The learned Judges 
held that it was to be presumed that a Hindu family migrating 
to Bengal from the North-Western Provinces or vice versa 
imports its own customs and law as regulating the succession and 
ceremonies in the family. A more recent case is the case of Parhati 
Kumari Bebi v. Jagdis Chandra Bhabhal (3). In this case 
the family had migrated from these provinces and had settled 
down in the jungle mahal of Midnapore, Their Lordships of 
the Privy Council again alluding to the tenacity with which 
customs in Hindu families live even under the strain of migra- 
tion, and that they had been repeatedly recognised continue. 

The presumption therefore is that the family continued to 
observe the Mitahshara and it remains to see whether the 
contrary has been proved.^^ 

On behalf of the appellant we were referred to the ease of 
Ram Bas and others v, Chandra Bassia (4), as an authority for 
holding that members of the Hindu religion are governed by tte 
school of law in force in the locality where they reside, but we 

do not think that the case helps the appellant. In the case cited, 

the parties were admittedly Rajhawsis and not Hindus originally . 
There was nothing to show^ in the first instance, that they were 
governed by any particular school of law- Both the courts found 

(1) 12 M. I. A., 81. (3) (1903) I, L. K„ 29 Calc., 483. 

(2) 6 W. B., 295. (4) (1892) I. L. B., 20 Calc., 409. 
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that the evidence as to the particular system they had adopted 
was too vague and unsatisfactory to be acted upon, and in the 
abreuce of trustworthy evidence they held that the family was 
governed by the school of law which prevailed in the part of the 
country ^vhere they resided. Indeed, in that particular ca^e, 
their Lordships were careful to add that if the family had been 
governed generally by Hindu law, the case would have been 
difterent, 

We therefore think that in this case we may safely start with 
the presumption that the family before us is one which even 
under the strain of migration had retained the customs of and law 
of the Dayabhoga SchooL 

Tliis presumption of law like all other presumptions of law 
may be rebutted, but 'the burden of rebutting the presumption 
rests on the plaintiff, and we cannot find in the evidence tLat 
he has made any attempt to rebut it. On the contrary the fact, 
though we do nobjlay any great stress upon it, that he claims a 
larger portion than he would be entitled to under the Mitahhara 
law points to the inference that the family is not governed by the 
Mitakshara law. 

Holding then as we do that the family is one governed by 
the Day ibhaga law, we agree with what was said by the learned 
Judges of the Calcutta High Courl) in Sarada Frosad Hay v. 
Mochcmanda Hay (1),'^ that the presumption of law that, while the 
Hindu family remained joint, all property including acquisitions 
made in the names of individual members is joint property, does 
not apply to the case of joint family governed by the Dayabhaga. 
If a person subject to the Dayahhaga law desires to prove that a 
property acquired during the time that the family was living as 
a joint Hindu family, is joint property, it is incumbent on him 
to prove that there was an original nucleus of joint property, 
with the aid of which the property sought to be partitioned has 
been increased and amplified. The attempt made by the appel- 
lant to prove that there was a nucleus, show^s that the appellant 
or his advisors wore conscious of the burden that lay on them- 
We have been taken through the evidence and we agree with 
the lower court that it is of a very unsatisfactory nature, We 
(1) {imi) I. L. B., 31 Calc., m. 

- - • [^ef liammtlh v. Kumm Kamini, 4 Ci L. J., CQ at Gl*-I3d.j 
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think that the story of the finding of the gold mohurs and their 
being made over to the defendant Eadha Kristo Das is mythical. 
The father of the. family, as the evidence shows, was a poor 
struggling weaver just able to make enough for himself and his 
family, no more. We get no clear reliable evidence of any 
large sum which could have formed the nucleus out of which the 
property now claimed has sprung. It is not till we get down 
to the time when Eadha Kristo Das was earning his livelihood, 
that we come upon reliable evidence of sums of money being 
amassed. While they were being amassed, it is clear that they 
stood in deposit under the sole name and power of Eadha Kristo 
Das. All the evidence shows that these monies were acquired 
by his exertions. 

' The plaintiflF himself admits that he does no and did no 
business and earned nothing of his own. We agree with the 
court below that the burden of proving that there was a nucleus 
of ancestral property lay on .the plaintiff and that he has failed 
to support it. We therefore decide the first and fifth pleas in 
the memorandum of appeal against the plaintiff. 

This too practically disposes of the 4th plea in appeal. It was 
not for the defendant to show that the property in dispute was 
his self^acquisition. The appellant has not produced" anything 
sufficient to throw upon Eadha Kristo Das the burden of rebut- 
ting it. We decide this plea also against the appellant. 

The mainstay of the case for the appellant and that upon 
which the learned vakil who appeared for him laid the greatest 
stress was that from 1892 onwards there were several fixed 
deposits and accounts in the Allahabad Bank and in another 
Bank which ran in the names of the plaintiff and Eadha Kristo 
Das payable to both, either, or survivor. We agree with the 
view taken by the lower court as to the effect of the evidence. 
The mere fact that these funds stood in the joint names of the 
.appellant and Eadha Kristo Das, does not in our opinion show 
anything more than this was done for the sake of convenience. 
The custom of Ism-farzi transactions is so common in this 
country and so many are the reasons for which it is adopted that 
the mere fact standing by itself is far from proving that Eadha 
Kristo Das had any intent that the propeity should be dealt 
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with as joint family property. There is no doubt that Badha 
Kristo Das did accumulate large sums of money in a short space 
of time and that may have been the reason why he preferred that 
in the event of any enquiries, these monies should be beyond the 
reach of pursuit We do not find any evidence on the record 
which satisfies us beyond doubt that the properties in dispute are 
the joint properties of the parties. This disposes of all the pleas 
taken in appeal. The appeal is dismissed with costs. 

Appeal dismissed. 
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JBefore Mr. Juttice Hichards and Mr. Justice Alston. 

EAITJIT KHAH Aim anotheb (Dependants) v. EAMDHAN SINGH 

AND OTHEBS (PdAINTIPPS.)* 

Mortg age '--Id edemjption'^ Clog on the equity of— Further advances on old se* 
curity — Stipulation to the effect that the later advance will 5e paid at 
redemption of earlier mortgage. 

Where in a suit for redemption the mortgagee set up five other later bonds 
and claimed that before redemption of the original mortgage could be effected 
those bonds should also be redeemed, held that as the bonds created charges on 
the property and there was a special stipulation that they should be paid off 
before the mortgage was redeemed, the claim was a good one. 

Meld also that such a stipulation was not a clog or fetter on the equity of 
redemption. Allu Khan v, Foshan Khan (1), MtJiammad AMul SCamid V, 
Jairaj Mai (2), Bhiham Singh v. Shanhar Dayal (3), Sheo Shanhar V. Farina 
Mahton (4), Fugad Singh v. Sat Narain Singh (5), Khuda BaJcsh v. Alimunni* 
ssa (6), Tag j 00 BiU v. Bhagwan Prasad (7), Bhartu v. JDalip (8), Borasami 
V. Venhata Seshagyar (0), and Koahes v. Fiee (10), referred to. 

The facts of this case are as follows 

One Ahmadullah made a usufnictnary mortgage of certain 
mmindari property to defendants 1 to 3, and Umrao Khan, 
ancestor of defendants 4 and 5 on 17th May 1873. It was sti- 
pulated that the mortgage was to be redeemed on payment of the 
mortgage money in a lump sum at the commencement of a year. 
On July 2nd 1907 the plaintifiF, who had purchased the equity 
of redemption, deposited the mortgage-money under section 83, 


Second Appeal No. 556 of 1908 from a decree of L. Stuarfc, District Judge of 
Meerut, dated the 12th of March 1908 confirming a decree of Hari liar Lai* 
Munsif of Ghaziabad, dated the 21st of J anuary 1908. 

(1) (1881) I. L. E, 4 All., 85. (6) Weekly Notes, 1904, p. 273. 

(2) Weekly Notes, 1906, p. 267. (7) (1893) L L. B., 16 All., 295. 

^ (3) (1909) 6 A. L. J. E., 255. (8) Weekly Notes. 1906, p. 278. 

(4) Weekly Notes, 1904, p 123. (9) (1901) I. L. E., 25 Mad., 115, 

(5) Weekly Notes, 1904, p. 208 (.10) (1902) L. E., A. 0., 24. 
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Transfer of Property Act, but the defendants refused to accept 
it. Hence the suit. The defendants pleaded that the plaintiff 
could not redeem the mortgage without paying up the amount of 
five bonds held by them which created a charge on the property 
mortgaged and which stipulated that the bonds and the original 
mortgage were to be redeemed together. 

The Court of first instance (Munsif of Ghaziabad) decreed 
the suit but disallowed the claim of the defendants under the 
five documents they had set up. This decree was affirmed by 
the lower appellate court (the District Judge of Meerut). The 
defendants appealed to the High Court. 

Maulvi Shafi-uz-zamany for the appellants. 

Babu Jogindrcb Nath Chaudhri (for whom Mr. Nehal 
Ohand)y for the respondents. 

The following judgments were delivered : — 

Eichaeds, J. — This was a suit to redeem a usufructuary 
mortgage, dated 17th May 1873. The mortgage provided for 
redemption at the expiration of ten years. The usufruct was to 
go against interest. The defendants pleaded that there were five 
other deeds, and that the property could not be redeemed with- 
out paying up the amount due for principal and interest on the 
said five other deeds. The question for decision is whether this 
plea is good. The five other deeds are practically in the same 
form. The first is dated 27th November 1873, and is in the 
words and figures following: — 

“ I, Ahmad Ullah, son of Muhammad Baksh, Sheikh by race, resident of 
Qasha Sikandrahad, District Bulandshahr, do declare as follows : — That 24 big- 
has and 9 biswas pukhta of resumed land, situate in Xhalisa mahal, Tillage 
Kanora, pargana and Tahsil Sikandrabad, owned by me, is mortgaged for 
Ks, 700 toUmrao Khan, Dalmir Khan, Daljit Khan and Eanjit Khan, sons of 
Darah Khan, Musalman Rajputs, residents and zamindars of village Kanora, 
pargana Sikandrabad, under the document, dated 17th May 1873, whereunder 
the mortgagees are up to this time in possession of the mortgaged property. I 
have noWj in addition to the mortgage money, borrowed Rs. 200 in cash from 
the said mortgagees fixing interest at Re. 1-8-0 per cent, per mensem and agree- 
ing that I would repay this sum, principal and interest, to the mortgagees along 
with the mortgage money when I obtain redemption of the mortgaged property 
on payment of the mortgage consideration, and have brought the same to my 
use. I therefore covenant in writing that I shall repay the aforesaid sum prin- 
cipal with interest, along with the mortgage consideration, and then the mort- 
gaged property will be redeemed, and that redemption of the mortgaged pro- 
perty will in no way be obtained without the repayment of this sum, 


1909 


Banjit * 
Khan 

V* 

Bimphak 

Bihgh, 


1909 


Bakwt 
Khak 
' 1 ^ 

Eamdhah 


484 TEE IKBTAS LAW REPOET8, [VOL. XXXt. 

waste ye cMnd holme haiariq tama»%ih mashrutul fehon im qahul tvaeul moUi* 
yhan he lihkdiye hi ionad 

The plain tiff had obtained a simple money decree against the 
mortgagor and had purchased the equity of redemption or mort*- 
gagors* rights in the property with a notification of the claim 
under the usufructuary mortgage and the bonds tacked on to the 
mortgage. The first point for consideration is whether the deed 
set forth above operates as a mortgage or charge on the property, 
I think it certainly does operate as one or the other, and it is not 
very material to consider which. To hold otherwise would be to 
ignore the plain intention of the parties as expressed in the deed 
itself. Eedemption of the usufructuary mortgage meant obtain- 
ing of possession by the mortgagor; and by the terms of the second 
deed redemption; that is possession; was only to be obtained on 
payment of the amount mentioned therein. Was there anything 
illegal in this ? I think not. After the usufructuary mortgage 
had been execitecl, the equity of redemption remained with the 
mortgagor. He was entitled to deal witli it as he thought fit and 
to repledge it bo secure further advances. He did repledge the 
equity of redemption, and the transaction was carried out by an 
agreement that possession would not be given back to the mort- 
gagor until the amount of the farther advances were repaid. 
Mortgage is defined by section 58 of the Transfer of Property 
Act as the transfer of an intei’est in specific immoveable pro- 
perty/’ A mortgage in the strict sense of this definition is rare 
in these provinces; and I think that the framers of the Act must 
have had in their mind the English idea of a mortgage. In 
England a mortgage is created by the transfer of an interest, 
generally a transfer of the mortgagor’s own estate, followed by 
a proviso for redemption of the mortgaged property. In these 
provinces in what is called a simple mortgage there very seldom, 
if ever, is a tiansfer of any interest of the mortgagor. The mort- 
gagor generally uses words equivalent to I hypothecate ” or I 
pledge.” He does not transfer the estate, he hypothecates. In a 
mortgage by conditional sale an interest is transferred, and in 
a us.uf^nctnary mortgage also the mortgagor, though he does not 
convey his estate, he transfers a right to possession which is 
perhaps an interest ” within the meaning of the definilioh. 
A, charge is defined by section 100 of the Transfer #i ^ Proper|y 
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Let as being where immoveable property is by aot of the parties 
or by operation of law made security for payment of money to 
another, and the transaction does not amount to a morfcgage. In 
the present case the mortgagor agreed that the mortgagees might 
remain in possession until the amount of the original mortgage 
and the amount of the further advances were repaid. It might 
perhaps be urged that this was a transfer of au interest within 
the meaning of section 58, the interest transferred being the 
right to remain in possession. However this may be, I am 
clearly of opinion that the deeds at least amounted to charges. 
Is there anything in the Act itself to prevent this ? I think not. 
Section 60 deals with redemption and adds a proviso that re- 
demption may be defeated if by the act of parties or by order 
of a court the right to redeem is extinguished. Section 61 seems 
to provide that a mortgagor can only insist on redemption of 
individual mortgages when the several mortgages comprised 
different loroperties. The law in England as to the rights of 
mortgagees making further advances is I think correctly stated 
at page 1163 of Goote on Mortgage, 7th edition. It is 
a settled rule of equity that a mortgagee, whether his security 
is legal or equitable, sliall not be deprived thereof without pay- 
ment of all sums of money due to him from the mortgagor which 
form a general or specific lien on the land ; and therefore if the 
mortgagee advance other sums of money to the mortgagor ex- 
pressly by way of farther charge, thereby creating a specific lien, 
or on a judgment, whereby an actual charge is created, or on 
statute, thereby creating a general lien, neither the mortgagor, 
nor generally speaking, any one claiming under him though for 
valuable consideration and without notice, is allowed to redeem 
without payment of the full amount advanced.’’ It is said how- 
ever that the subsequent deeds in the present case are clogs on the 
equity of redemption. The doctrine of clogging the equity of 
redemption is the creature of the English Courts of equity, and 
it would be strange indeed if the plaintiff, who conies here seek- 
ing equitable relief, should be allowed to set up such a doctrine 
to work what would be inequitable and to set aside a settled 
rule ” of the Euglish Courts of equity. I know of no English 
case in which the doctrine of clogging the equity of r^denptiou 

65 
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lias ever been applied where the mortgagor had pledged his 
equity of redemption, to secure farther advances. Speaking 
generally the doctrine of clogging the equity of redemption is 
comprised in this that a mortgagee will not be allowed as such 
to avail himself of the necessities of his debtor so as to obtain a 
collateral or additional advantage beyond the payment of prin- 
cipal; interesfc^, and costs.^^ Coc/rE on Mortgage, 7tli edi- 

tion, page 15. 

The only question that remains to be considered is whether 
there is any binding authority of this Court standing in the way 
of the view I fake. I think not. In tln^ case of Allu Khan v. 
Roslian Khan (1) is in favour of my view. The case of If 'w- 
hammad Ahdul Pam id v. Jairaj Mai (2) there was a usufruc- 
tuary mortgage followed by a simple mortgage containing a 
covenant that the usufructuary mortgage should not be redeemed 
without redeeming the simple mortgage. Stanley, 0. J., and 
Rustomji, J., say ; It appears to us that it would be alto- 
gether ineqaiiable to ])ermit the mortgagor, despite his express 
covenant to pay both debts together, to redeem one mortgage 
without redcuiming the other. The relief which we are asked to 
gi\m is eqititaWe, and it is only just t!mfc ire should see that the 
party to whom equital)le relief is given should do equity and 
fulfil the obligations which ho undertook. It has been contended 
that the covenant contained in the later mortgage for payment 
of both debts simultaneously is a clog on the equity of redemp- 
tion and therefore unenforceable. But it seems to ns that we 
should be extending the rule which forbids the imposition of a 
clog or fetter on redemption were we to Iiold that the agreement 
under consideration in this case falls under itP This case 
cannot be distinguished from the present case save for the fact 
that in the case quoted the second document was held to be 
a mortgage whereas in the case before ns the document perhaps 
amounts to not more than a charge. The case of Bldham Singh v. 
Shankar Bayal (3) cannot be distinguislied from the present case. 
There are no doubt some authorities in which peiiiaps a contrary 
view was taken. They may be distinguished from the present 

(1881 j I. L B., 4 AIL, 85. {2) Weokl;y Notes, 1906, 267, 

(3) (1909) 6, A, Lt J, B.* 255, 
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ease on the ground of the particular construction placed on the 
particular documents by the courts. If tliose cases cannot be so 
distinguished; I cannot with all respect agree with them. If thei-e 
is a conflict of authority, I think the conflict is such as to entitle 
us to consider the questions involved apart from authority, 

Alston, J . — The question to be decided in this case is whether 
a mortgagor who obtains further advances from his mortgagee 
upon bonds which, in my opinion, purport to charge the property 
already mortgaged as security for the later loans, and expressly 
stipulates that without payment of the moneys subsequently borrow- 
ed there shall be no redemption, can claim to redeem his original 
mortgage without at the same time paying off the later bonds. The 
lower courts, holding that there was no charge, allowed the plaintiff 
to redeem on payment of the original debt only. The construction 
which the learned District Judge put on the documents v/hich 
W'cre subsequently executed was that although they were “nomi- 
nally mortgages they had not “ the true attributes of mortgages 
or charges.^* The learned counsel for the respondent has con- 
tended that the decision in the courts below \vas correct ; in the 
first place, because there was no charge on the property ; in the 
second place, because charge or no charge the effect of the stipu- 
lation was to clog or fetter the equity of redemption ; and 
finally because under any circumstances it is only in cases where 
the later document is a true mortgage that the principle on 
which the appellant relies can take effect. These contentions 
make it necessary to consider with some detail certain decisions 
of this Court. The earliest reported case on the subject is of 
the year 1881. It is the case of Allu Khan v. Moshan Khan (1). 
There Dxjthoit and Straight, JJ., held that although certain 
bonds, which had been executed subsequently to a usufructuary 
mortgage, were not strictly speaking charges on the’ property yet 
as it was the intention of the contracting parties that the 
equity of redemption should be postponed till the money advanced 
under them had been repaid ’’ it would be inequitable to allow 
redemption of the usufructuary mortgage without payment of 
the bonds. The authorities relied on for this view were two 
passages cited from the Eoman Law and the French Civil Code 
(1) (1881) I. L. R., 4 All., 85, 


1909 

Birrjir 

Khan 

V, 

Ramdhah* 

Singh. 

Alston^ tT. 


vm 

Rakjxt 

Khah 

Bjimdsak: 

SiBaH, 


488 the irbxah mw eefoe®^ [vol xxxi . 

respectively^ an extract from Fisheb on the Law of Mortgages, 
and eeriaiii rulings of the Sadar Dewani Adalat. This decision 
was considered in the ease of SheoShanhar v. Parma IIaJdo7i (1) 
when Stanley, C. J., and Burkitt, J., dissented from it. Their 
Lordships held in the first place that the validity of the 
decision was affected by the circumstance that it was pronounced 
before the Transfer of Property Act came into existence, and 
they particularly referred to sections 60 and 83 of that Act. 
They further observed that the decision overlooked the rule 
which precludes the enforcement of any agreement between a 
mortgagor and a mortgagee the effect of which is to impose what is 
commonly called a clog upon the equity of redemption/^ In the 
case before their Lordships it was said, in reply to the contention 
that the bond in question created a charge upon the mortgaged 
property in respect of the money secured by it, that as the 
court was of opinion that the bond in question did not create a 
charge upon the property it was unnecessary to consider wbat the 
effect would have been if a charge had been imposed on the pro- 
perty in respect of the iater debt/^ In my opinion the finding 
that there was no charge on the property wms a sufficient answer 
to the plea that the plaintiff’ must pay off both debts before he could 
redeem ; and the result would bo the same whether the doctrine 
of clogging, which in England has never been applied to such cases, 
were considered apj^licable or not. According to the well- 
known authority Coote^s Law of Mortgages, Vol. II, p. 1168, 
7th edition : the general principle governing the question as to 
when a mortgagee will be allowed to charge further advances in 
account appears to be that such advances must have been made 
on the faith of an actual charge on the land and not on merely 
personal security/^ As the Court had found in both the above- 
mentioned cases that there was no charge on the land, it followed 
that in neither case could the principle appealed to by the mort- 
gagee apply* In Rug ad Singh v. Sat NarainSwg (2), Blair 
and Kttekitt, JJ., followed the last cited case. They held that 
the later document in the case before them was a mere bond 
which in their opinion did not create any charge. ’’ This find- 
ing was sufficient to put out of court the mortgagee’s claim to 
have the subsequent debt paid off at the time of redemption of 
(1) Weekly Hotefi, 1904, page. 128. (2) (1898) I. L. B, 16 All. 295. 
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the original mortgage ; although the rule against clogging and 
fettering was again invoked in support of the decision. The 
next case to which I refer is Klmda BaJcsh v. Alimunmssa (1). 
Here a usufructuary mortgage, dated 14th March 1889, was 
followed by a qahuUat, dated 15th March 1889, which, after 
acknowledging that the mortgagor had taken a lease of the mort- 
gaged property from the mortgagees until September 1893, stat- 
ed that the rent payable on this lease was made a charge upon 
the property. When in 1902, the mortgagor’s representatives 
sued for redemption on payment of the original mortgage money, 
the mortgagee claimed (amongst other things) to have certain 
arrears of money which were due on the lease added to the 
amount due on the original mortgage debt. The question was 
whether this claim could be allowed. Stanley, 0. J., held that 
it could not, basing his decision on the finding that the mortgage 
and lease wore different transactions independent of each other 
and not one indivisible transaction ; and he added that there 
w^as nothing in the qabuliat or in the mortgage to show that 
there was any agreement between the parties that the usufructuary 
mortgage should not be redeemed unless the charge created by 
the qabuliat w^as also paid Banebji, J., in a separate 

judgment concurred and remarked that, as the learned Chief 
Justice had pointed out, ^Hhe fact that they held a lien on the 
mortgaged property for such arrears cannot preclude the plaintiffs 
from redeeming the usufructuary mortgage of 1889 upon pay- 
ment of what is due under thar mortgage.’^ His Lordship also 
held that ^^the intention of the parties was that the lease was not 
to be regarded as part of the mortgage transaction.’’ In support 
of his opinion the learned Chief Justice had referred with appro- 
val to a decision of Edge, C. J., and BiteRitt, J., Tajjo JBibi v. 
Bhagwan Parasad (2), where it was held that the absence 
of a special agreement’' that two mortgages, a usufructuary and 
a simple mortgage, should he redeemed simultaneously, the 
mortgagor was entitled to redeem the former without redeeming 
the latter. The learned Chief Justice’s approval of the judgment 
in this case prepares us for his decision in the next reported case, 
which however was not the next case in point of time. The 
(1) Weekly Notes, 1906, p. 267. (2) Weekly Notes, 1904, p. 208. 
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case is Muhammad Abdul v, J air aj 3{al {l)^ v^^lieje St AX hEY^ 
C. and RusTOMJf, J., bad before them jiisfe such a special 
agreement as -svas referred to in the last mentioned case. The 
first moitgage, was again a usufructuary mortgage^ followed 
three months later b}' a simple mortgage, which after reciting 
the earlier mortgage went on to say that the mortgagor covenan- 
ted to repay the money due under it together wdth the money 
due on the earlier mortgage. The purchaser of the equity of 
redemption at a rale held in execution of a decree had deposited 
in court a sum sufficient to pay ofi the first mortgage only ; there- 
upon the defendants objected to the usufructuary mortgage being 
paid off unless the subsequent advance was also paid. In conse- 
quence of this objection the suit out of which the appeal arose 
\Yas instituted. Tlie learned Judges after stating the facts went 
on to say : ^^The only qnesl.ionin the case is whether the plaintiff 
is entitled to redeem the usufructuary mortgage without also 
redeeming the later mortgage. Both the lower courts held that 
the defendants were justified in their refusal to permit redemp- 
tion of one of tlie mortgages only, and that the plaintiff was not 
entitled to redeem the first mortgage without redeeming the 
second also. We are of ojdiiiou that this decision is correct. 
The property comprised in both mortgages is the same. The 
second morigage coiitaius a covenant on the part of the mortga- 
gor for payment of both debts simultaneously. It creates in 
effect a further charge on the property in respect of the further 
advance made by the mortgagees to the mortgagor, and no doubt 
the fact that the mortgagees w^ere in possession of the mortgaged 
property w''as some inducement to them to make that advance 
It appears to us that it would be altogether inequitable to permit 
the mortgagor, despite his express covenant to pay both debts 
together, to redeem one mortgage without redeeming the other. 
The relief which we are asked to give is equitable and it is only 
just that we should see that the party to whom equitable relief 
is given should do equity and fulfil the obligations which he 
undertook/^ Referring to the argument that the covenant was a 
clog on the equity of redemption their Lordships say : We 

should be extending the rule which forbids the imposition of a 
(1) Weekly Notes, 1904, p, m, 
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clog or fetter on redemption -were -we to hold that the agreement 1909 

under consideration in this case falls under it.” In other words — 

Ranjii 

their Lordships held that the rule as to qlogging or fettering had Khah 
nothing to say to sach a case^ with which opinion I agree. I Ramdhan 

now eome to the case of Bhart% y* Balip (1), which is the next Singh. 
reported case^ although it was decided five weeks before Muham- 
mad Mdibl V. Jairaj Mah At first sight this decision may . 
appear to be opposed to the last mentioned one but it is possible 
to distinguish the two cases. In this case Stanley, C. J., and 
Kntox, J., said : It may be that if parties to mortgage trans- 

actions determine and agree so to consolidate mortgage securities 
as to preclude the mortgagor from redeeming one without redeem- 
ing all their contract in that regard would be enforced. Eat in this 
case w^e are unable to discover that there was any such clear and dis- 
tinct contract entered into between the parties as obliged the mort- 
gagor to redeem both mortgages at the same time.^^ Their Lord- 
ships then point out certain peculiarities in the case, and continue; 

‘^From this we gather that the parties contemplated that the 
mortgagor should be at liberty to redeem the later mortgage on 
payment of the sum secured by it, namely Es. 1,600. If lie was 
so at liberty to redeem that mortgage at any time, then there is 
no reason why he should be precluded from redeeming the earlier 
mortgage by payment of the amount secured by it. It may be 
that the parties intended to consolidate the two mortgages, but 
they have not expressed their intention with sufficient clearness 
so as to enable the Court to say that they had done so, and pre- 
vent fall operation being given to the provisions of sections 60 
and 62 of the Transfer of Property Act.’^ That is to say the 
Court held upon the facts that there wag in this case no such 
special agreement between the parties as they found in the last 
cited case. The next ca,se is Bhihham y. Skaoihar Dayal (2). 

In this case Richaeds and Kaeamat Husain, JJ., stated what 
I conceive to be the law on the subject. They point out that 
simple money bonds creating no charge on the property would 
not come within the principle applicable. They refer to the rule 
against clogging or fettering the equity of redemption and say : 

But notwitlistandiag these well-kaowo principles there is 
(I) WoQkly X9Q3, p. 278, (*2) (1903) 6 A, Ii* B., 55 b 
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nothing to prevent a mortgagor taking from the mortgagee a fur- 
ther advance and making the mortgaged property security for such 
further advances. Transactions of this kind are of every day 
occurrence in England and we are unaware of any principle of 
law in this country that renders such a transaction illegal.’' 
After describing the documents in the case their Lordships 
continue v Eeading these documents we have not the least 
hesitation in saying that the parties intended that the mortgaged 
property should be made secruity for payment of the further 
advances. We infer this intention from the language of the 
documents themselves." Dealing with the contention that in 
the case of Muhammad Abdul Hamid v. Jairaj Mal^ the later 
document was a simple mortgage, whereas in the case before 
them the later security was possibly a charge only, their Lord- 
ships say : But for the purposes of the question before us we 

can see no distinction between a simple mortgage and a charge." 

The next decision of this Court to which I refer is an unre- 
ported one, Ram Das Ohowbe v. Musamniat Smirhha I{uar{\), 
The later bonds in this case were simple mortgages and contain- 
ed the following clause; — Whenever I am paying off the 
mortgage debt I shall first pay the principal sum due under this 
document with compound interest and then the amount of the 
mortgage." It was held by Bakerji and Tudball, JJ,, that 
no clog or fetter 'was imposed by this stipulation, and that the 
case was very similar " to that of Muhammad Abdul Hamid 
V. Jairaj which they followed. The uureporced case of Sobha 
Ram V. Qokhla (2), is not really opposed to these later decisions, 
as might at first sight appear • for the conclusion arrived at upon 
a consideration of the documents by Stanley, C. J., and 
Baneeji, J., was that the earlier mortgage was entirely inde- 
pendent of the later mortgage." They accordingly declined to 
enforce simultaneous redemption of the two mortgages. The 
last case of this kind which supports the view for which the 
appellant contends is Dorasami v. Venkata Seshayyar (3), in 
which White, 0. J., and Bhashyam Ayyanagae, J., observed 
that section 61 of the Transfer of Property Act suggested, by 

(1) S. A. No. 142 of 1908, decided (2) S. A. 1H88 of 1907, decided on 
on 20t]a April 1909. 15tli January, 1909, 

(8) (1901) I. L, 25 Mad., 115. 
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the wording of the illustration to it, that the legislature did not, 
in abolishing the practice of consolidation, intend to touch the 
principle governing these cases. 

Considered in the light of the above analysis, all the decisions 
of this Court since the decision of Duthoit and Steaig-ht, JJ. 
fall into line and present no contradictions, so far at least as 
the law governing them is concerned. On the construction 
of the particular documents before the court in each case the 
decision is of course an authority only for itself. 

The learned counsel for the respondent contends that the doc- 
trines of consolidation and tacking ” have no application to 
such a case as the present. I entirely agree, for we have not here 
two properties but one and there is no intermediate incumbrancer. 
When however he goes on to argue that such cases are subject 
to the rule against clogging or fettering the ecjuity of redemp- 
tion, I am unable to agree. In Noakes v. Rice (1), Loed Mac- 
NAGHTKX defined the rule against clogging as one which prohibit- 
^ ed any device or contrivance designed or calculated to prevent 

or impede redemption,’^ and added, when the money secured 
by a mortgage of land is paid ojBF, the land itself and the owner 
of the land in the use and enjoyment of it, must be as free and 
unfettered to all intents and purposes as if the land had never 
been made the subject of the security.” Loed Davey said that 
the mortgagor on redeeming must get back his property in 
the condition in which he parted with it.” I am unable to see 
how a mortgagee who lends a farther sum of money to his mort- 
gagor and takes a charge upon the land already mortgaged, can 
be said to be devising or contriving to prevent or impede 
redemption because he stipulates with the mortgagor that the 
latter will not redeem his mortgage without at the same time 
paying off the subsequent loan. Nor can I see that any such 
injury to the mortgagor or his property as the rule is designed 
to prevent can result from such a stipulation, for as soon as he 
pays ofiP the loans he will recover his property intact with all the 
rights which he possessed at the time he mortgaged it. One 
has but to state the principle which governs such cases as the 
present and then consider the English cases where the rule 
(1) (1902) L, B. A, 0., 2i. 
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against clogging or fettering has been applied to see that the 
rule can have no application,* Moreover, whatever may have 
been said in the earlier cases, six of the Judges of this court, as 
at present constituted, have now expressed the opinion that the 
rule against clogging or fettering the equity of redemption has no 
application to such a case as the present, To hold that a mortgagor 
cannot obtain a further advance from his mortgagee by giving him 
a charge on the property mortgaged, at the same time stipulating 
that he will pay off both the advances before redeeming, would 
in my opinion be to fetter not his right to redeem hut his right to 
contract. The principle which governs such cases is defined in 
CooTE^S Law of Mortgage, p. 1168, as follows; ^^If the mortg- 
agee advance other sums of money to the mortgagor expressly by 
way of further charge, thereby creating a specific lien, neither 
the mortgagor, nor generally speaking any one claiming under 
him, though for valuable consideration and without notice is 
allowed to redeem without payment to the full amount advanc- 
ed ; but the later advances must have been made on the faith 
of an actual charge on the land and not on mere personal securi- 
ty This Court has adopted the qualification that the further 
advance must have been made on the faith of an actual charge. 
It has also held that there must be a special agreement between 
the parties on the subject in order that the principle may take 
eflFfict. As my learned colleague has set out the facts of this case 
I need not repeat them. On those facts I hold that the later 
transactions were not separate transactions independent of the 
earlier one j that the later documents charged and were intended 
to charge the mortgaged property 5 that the parties stipulated 
that redemption of the usufructuary mortgage should not take 
place unless the later loans were paid off, and it was upon this 
understanding that the later advances were made. Applying 
to these findings the principles laid down in the decisions 
of this Court to which I have referred, I would decree this 
appeal. . 

• 18 b 0 SantUif •d, Wildy (1899) L. B., 2 Cli,, 474 where Loan LmmmY said 
Onoe a mortgage always a mortgage ; but I do not understand that this prin- 
ciple inyolves the further proposition that the amount or nature of the tether 
jdebt or dbligation, the payment or performance of which is to be secured, is a 
clog or fetter within the rule.*'*— Ed,] 
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By THE Court.— 'The order of the Court is that the appeal 
is allowed, the- decrees of the courts below are set aside, 
and the plaintiff’s suit is dismissed with costs in aU courts 

Appeal allowed. 


Before Mr. Justiee Banerji ani Mr. Justice Tudlall. 

MUHAJi-IMAD ABDULLA KHAN (Dbhbhdaot.) «. BANK INSTALMENT 
COMPANY T.TMTTB D IN LIQUIDATION (PtAIOTiro.)* 

Act No. XF of 1877 (Limtation. Aei), teetion 20— A^opriaiioa of payment— 
Bayment of interest as suci— Appropriation of payment hy creditor towards 
interest without specification ly deltor does not sane Imitation— Act No. IX 
of 18,12 (Indian Contract Act), section 25 (8)—BroinUe to pay larred deli— 
Fresl^ cause oj^ 

Under section 20 of the Limtation Act, the payment of interest will save 

limitation when the payment is made as such, that is to say, that the debtor 
has paid the amount with the intention that it should he paid towards interest 
and there must be something to indicate that intention. The mere appropria- 
tion by the creditor of these payments to interest is not such an indication. 

A letter containing a promise to pay a time-barred debt within one month 
is an agreement such as is contemplated by section 25, danse (3), Contract Act, 
and gives a fresh cause of action. 

The facts of this case are fully set out in the judgment. 

Maulvi Ohulam Mwjtdba, for the appellant. 

Dr. Tej Bahadw Sapru, for the respondent. 

Banerji and TuDball, JJ.— This appeal arises out of a suit 
brought by the respondent who is the official Uquidator of the 
Bank Instalment Company Limited, Meerut, to recover the 
sum of Es. 954-9-0 from the appeUant. The plaint as first pre- 
sented showed that the plaintiff at first based his claim on a 
promissory note for Es. 1,600 payable on demand with interest. 
The promissory note is dated the 8th of June 1896. In para- 
graph 2 of the plaint it was alleged that certain sums of money 
paid on different dates had been paid towards principal and 
interest. Paragraph 3 of the plaint was however amended and in 
the amendment, the plaintiff further aUeged that on the 26th of 
May 1906, the present appellant Abdullah Khan had agreed in 
writing to pay the amount of the balance due within the peiiod 
of one month, that this one month’s grace was granted to him hut 

the money had not^beempaid, and hence a cause of action had 


rSLrvniq AT^TiPal No 727 of 1908, from a decree of L. Stuart, District Judge 
dated tlie Uth of May 1S08, oonfinning a decree of Banks Bihari Lai, 
IfSfMSrut dated 
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accrued to the plaintiff on 25th of June 1906, on which date the 
period of grace expired. The defendant pleaded the har of 
limitation. The court of first instance decreed the suit against 
the appellant and this decree was upheld on appeal by the Dis- 
trict Judge. The learned Judge finds that certain payments 
were made betw^een the date of the promissory note and the 26th 
October 1904, but that the appellant in making those pay- 
ments on no occasion specified how they w^ere to be appropriated. 
These amounts apparently were credited by the Bank to interest 
first and principal afterwards. The learned Judge from this 
concluded th&t the amounts credited to intere'st were paid by 
the appellant as interest as he was unable to find that they 
could have been possibly paid for any other purpose. Therefore 
he held that under the provisions of section 20 of the Limitation 
Act, No. XV of 1877, the payments of these sums saved the 
operation of limitation. He held further that the letter of the 
26bhMay 1906, was a distinct promise to pay the balance 
then due within a month and that the letter operated under the 
provisions of section 26(3) of the Contract Act and gave the 
plaintiff a fresh cause of action. On these grounds the appeal 
was dismissed. 

In this Court two points are pressed : first, that the payments 
by the appellant not having been distinctly made on account of 
interest, the appropriation made by the creditor did not give 
him a fresh start for the purpose of limitation ; the second con- 
tention is that the document of the 25th May 1906 did not 
give the plaintiff a fresh cause of action and that the claim was 
not based upon that document. ^ 

The first ground of appeal is in our opinion well founded. 
Under section 20 of the Limitation Act, the payment of interest 
will save limitation when the payment is made as such, that is 
to say, the debtor has paid the amount with the intention that it 
should be paid towards interest and there must be something to 
indicate such an intention. The mere appropriation by the 
creditor of these payments to interest is not such an indication 
.asNiyould enable us to hold that the payments were made towards 
inteifest as such by the debtor. The learned Judge himself has 
point^ out that in making these payments the appellant on ng 
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occasion specified how they were to be appropriated, and there 
appears to be no other indication whatsoever to show that he 
made these payments towards interest as such. In this view 
the claim of the plaintiff is not saved from the operation of 
limitation by the payments made by the defendant. The appeal 
however must fail upon the second ground. 

The document of the 2.5th of May 1906 shows that the de- 
fendant promised to pay the balance of Es. 964-9-0 within one 
month. It is an agreement such as is contemplated in section 25 
(3), of the Contract Act being an agreement to pay a debt which 
was time-barred. The plaintiff waited for that one month before 
he brought his suit, so that there was a clear acceptance by him 
of the promise ; indeed there is a clear acceptance in writing 
on the letter itself. It is urged that the plaintiff did not sue 
on the basis of this document, but when reference is made to the 
plaint, it is seen most clearly that he did sue on the basis thereof. 
The document was unstamped but the plea which was first 
urged on this point was not pressed in view of the terms of sec- 
tion 86 of the Stamp Act, No. II of 1899. In this view of the 
case the appeal must fail. It is dismissed with costs. 

Appeal dismissed. 


PRIVY COUNCIL. 


KABIMUDDIN (Defendai^t) v, GOBIND KEISHHA NABAIN and anothee 

(Plaintiffs) 

and four other appeals consolidated. 

[On appeal from the High Court at Allahabad.] 

Sindu Alienation ly Hindu mdom—Belt justifying alien atio7i^hegal 
necessity — Transfer to satisfy decree — Construction of — Tresernation of 
family estate — Costs of litigation^ Construction of compromise creating 
division of estate>--Nature of estate talcen ly daughters through father 
with imperfect title, 

The plaintifis were the sons of the sole surviying daughter of a Hindu 
widow in possession of her husband’s estate who had in 1857 executed, in favour 
of the plaintiSs’ paternal grandfather, a bond for money advanced to the widow 
for family purposes including the costs of litigation which was eventually 
successful in preserving the estate of her husband. The defendants were 
purchasers from the same creditor to whom in 1869, the mother of the 

Present \--ljoxdL Macnaghtbn, Lord Atkinson, Lord Collins, and Sir An-^ 
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plaintiff,^, in satisfaction of a decree obtained against her on the bond as repre- 
senting her father's estate, transferred the property in suit. In her petition to 
the court for permission to settle the claim in that way, she stated that the 
property to be assigned was “ owned and possessed '' by her, and that the judg- 
ment creditor was to “ enter into possession as a proprietor like the petitioner,’* 

Eeld by the Judicial Committee that on the construction of the transfer 
it was intended to convey an absolute estate. 

Eeld also that the debt was one for which she was justified in alienating 
the family property. The preservation of the estate of her husband and the costs 
of litigation for that purpose were objects which justified a widow in incurring 
debt and alienating a sufficient amount of the property to discharge it ; 
[Maynes* Hindu law, 7th edition, para. 327] and the general principle of Hindu 
law that he who takes the estate becomes liable for the debts of the estate was 
especially applicable in a case like the present, where, but for the debt, the 
estate would have been lost to the plaintifis. 

Disputes which arose as to the succession to the property in suit, which 
originally belonged to the maternal great grandfather of the plaintifis, were 
settled by a compromise made on 21st July 1860, between the claimants, namely, 
his daughter’s son, and the t vo daughters of a son, who predeceased him, where- 
by certain shares of the estate were allotted to each of them ; and on the death 
of her sister in 1866, the surviving daughter (the mother of the plaintiffs) 
succeeded to her share by survivorship. 

Eeld on the construction of the compromise that the grand daughters 
acquired under it only a life-interest in the property, their right to which must 
be taken to have been derived through their father notwithstanding that his 
own father survived him, his title, in whatsoever way it was defective, being 
pro ianto cured by the agreement of compromise. 

Five consolidated appeals from a judgment and decrees 
(29tli April 1903) of the High Court at Allahabad which revers- 
ed a judgment and decrees (30th March 1900) of the Court of 
the Subordinate Judge of Bareilly which latter court had dis- 
missed the respondents’ suits. 

The suits were brought for possession of certain immoveable 
properties claimed by the plaintiffs under a title derived from 
one Jai Chand Eai by whom they had been transferred by sale 
to the defendant (the present appellants) or to those under 
whom the defendants claimed. The plaints stated that Ratan 
Singh and Daulat Singh, his son, formerly owned and possessed 
the pro]3erty in suit ; that Ratan Singh became a convert to 
Muhammadanism in 1846 and^forfeited his right in the property 
which then vested in Daulat Singh \ that Danlat Singh died, on 
8th January 1861, and the property devolved on his widow »Sen 
Kunwar ; that Mewa Kunwar was married to Rai Aftab Bai, 
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fche son of Jai Ohand Eai ; that Sen Kunwar executed a bond 
in favour of Jai Chaud Eai for Es. 61,359 in 1867 without any 
legal necessity, and on the basis of that bond Jai Chand Kai 
sued Mewa Kimwarand Chatar Kunwar (the daughters of Dan- 
Jat Singh and Sen Kunwar) and obtained a decree after Chatar 
Kunwar^s death against Mewa Kunwar and the assets of Chatar 
Kun war’s estate through Mewa Kiinwar^s confession of judg- 
ment j and that Jai Chand Eai having taken out execution of 
the decree, Mewa Kunwar on 13th December 1869, made a 
compromise with him, whereby she transferred to him (among 
other villages) the property, the subject of the present suits and 
the plaintiffs alleged that Jai Chand Eai^s decree was merely 
collusive and the compromise transferred to him only the life 
interest of Mewa Kunwar, and on her death on 26th March 
1899, the rights of the defendants in the property in suit became 
extinguished. 

The defence in each suit so far as material was that the 
property in suit was the self-acquired property of Eaian Singh | 
that Eatan Singh continued to be a Hindu up to the time of his 
death; that even if he became a Muhamadan Eegulation VII 
of 1832, prevented forfeiture of his right in his estate ; that on 
his death on 16th September 1851, his property devolved on his 
widow Eaj Kunwar and her name was recorded in respect of 
it in the revenue records up to 1860 ; that Eaj Kunwar’s posses- 
sion was adverse to the right of Mewa Kunwar, Chatar Kunwar, 
and the plaintiffs and the suits were barred by 12 years’ limi- 
tation ; that Mewa Kunwar held the property as its absolute 
owner, and was competent to transfer it as she wished ; that the 
plaintiffs and their grandfather, Jai Chand Eai formed a joint 
Hindu family, and they were bound by the alienations made by 
him ; that the debt for which Jai Chand Eai’s decree was passed, 
was money borrowed by Sen Kunwar for legal necessity, and 
the plaintiffs were bound by the decree and the compromise 
and that the defendants were entitled to the benefit of section 41 
of the Transfer of Property Act (IV of 1882). 

It appeared that after the deaths of Daulafc bingh (who 
predeceased his father) and Eatan Singh, disputes arose as to 
the succession to the property, in consequence of which the estate 
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was for some years taken charge of by the Court of Wards, and 
it was only at the end of 1858, after the deaths of Sen Kunwar, 
widow of Daulat Singh (in November 1857), and Eaj Kunwar 
widow of Rata 11 Singh, (in November 1858) that the succession 
to the estate again opened out. It was then claimed by Khai- 
rati Lai, the son of a daughter of Eatan Singh who sued the two 
daughters of Daulat Singh (Mewa Kunwar and Chatar Kunwar) 
for the entire estate (and ‘therefore not on the ground of the 
estate having been the joint property of Eatan Singh and 
Daulat Singh), Mewa Kunwar and Chatar Kunwar resisted 
the claim on the ground that they were entitled to the entire 
property as heiresses of Daulat Singh. In that suit an agree- 
ment of compromise was come to between the parties on 
2l8t July 1860, in which the property was described as the 
estate ancestral and self-acquired owned possessed and left 
by Eaja Eatan Singh deceased in charge of the Court of 
Wards.” Under the terms of that agreement Khairati Lai took 
7J annas, and Chatar Kunwar and Mewa Kunwar each 4| 
aunas, and a complete partition was effected on I5th December 
1860. 

In the petition of compromise made by Mewa Kunwar on 
13th December 1869, with Jai Chaud Rai, she stated that she 
transferred the villages ‘‘owned and possessed ” by her, to him 
in lieu of the money decree due to him ” from her, and agreed 
that he should enter into possession as a proprietor like the 
petitioner.” 

The Subordinate Judge held (a) that the property in suit 
was the self-acquired property of Eatan Singhj (b) that Eatan 
Singh became a convert to the Muhammadan religion in 
1846 5 (c) that the effect of such convertion did not by Hindu 
law, as modified by Regulation VII of 1832, deprive Eatan 
Singh of his estate, and that he remained owner thereof till his 
death; (d) that Raj Kunwar acquired a title by adverse 

possession ; ( 0 ) that on her death Khairati Lai became 

owner and by the compromise of 21st July 1860 granted 

their shares to Mewa Kunwar and Chatar Kunwar ; and (/) 

that Mewa Kunwar thus being absolute owner had full power 
to transfer the property in suit to Jai Cliaud Eai through 
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whom the defendants claimed. As to the two last findings he 
8aid!~ 

** Khairati Lai, dangliter’s son of Eatan Singli, was entitled under Hindu 
law to sneceed to his maternal grandfather ^s estate. An agreement was made 
by Kbairati Lai with Mewa Knnwar and Chatar Knnwar whereby he kept with 
him 7 1 annas share in Eatan Singh’s estate and gave to each of the two ladies 
annas share. As Khairati Lai was legal heir of Eatan Singh, after his widow’s 
death ha in fact was owner of the estate, Hewa Knnwar and Ohatar Kunwar 
had no right to inherit it or any portion of it under the Hindu law. They must 
be supposed to have acquired the 8^ annas in the estate through a grant from the 
rightful owner EhairatiLal. The share of 8| annas should be treated as the 
self-acquisition of the two ladies. Mewa Kunwar and Ohatar Kunwar possessed 
the estate as owners. Mewa Kunwar also became legal owner of Chatar Kunwar’s 
share. When she got its possession she was competent to deal with the whole 

annas in the estate as she liked. As it did 'not belong to the plaintifis 
maternal grandfather, they have no right to question the validity of the transfers 
made by their mother. ” 

Decrees were accordingly made dismissing all the suits. 

On appeal the High Court (Sib Johk Stanley, C. J. and 
Burkitt, J.) held it proved that Eatan Singh was converted in the 
year 1845 ; that the property in suit was the joint property of the 
family and not the self-acquired property of Eatan Singh, and that 
whether self-acquired or not it passed to Daulat Singh, as the 
effect of Eatan Singh^s conversion ; that Mewa Kunwar, there- 
fore, succeeded only to a Hindu female^s estate of inheritance and 
as such was incompetent to convey the property to Jai Chand Eai, 
that Eaj Kunwar was never in possession of the property, the 
Court of Ward’s holding possession not for an individual but for 
the proper heir ; and that the compromise of 1860 did not operate 
as a grant from Khairati Lai to Daulat Singh’s daughters. 

The decrees made by the Subordinate Judge were consequently 
reversed and the suits decreed. 

The judgment of the High Court in the report of the cases be- 
fore the High Court will be found in I. L. E., 26 All., 646. 

On these appeals 

Cowell for the appellants contended that Mewa Kunwar and 
her sister Chatar Kunwar, took absolute estates under the com- 
promise of 2l8b July 1860, in which they were described as the 
daughters of Daulat Singh* Mewa Kunwar afterwards inherited 
Chatar Kunwar’s share and thus obtained an absolute interest 
in 8 J annas of the estate which must be taken to be her self-acquired 
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property. Tlie title of Daulat Singh, whatever it was, was 
admitted and confirmed by that compromise. Beference was made 
to Lola Oudh Beharee Lai v. Mewa Eoonwar (1), and Mewa 
Koonwar v. Hulas Ev/nwar (2). From Mewa Kunwar, the 
property passed under the transfer of 13th December 1869 to the 
appellant’s vendor Jai Chand Eai absolutely, in execution of the 
decree obtained by him against her as representing her father’s 
estate. By that transfer, it was submitted the respondents were 
bouud. That decree was obtained on a bond executed by Sen Kun- 
war the maternal grandmother of the respondents and it was 
upheld in a contested suit brought after her death by Jai Chand 
Rai against her daughters in which it was decided that the decree, 
as well as a mortagage-deed to secure interest accrued thereon 
were binding in Daulat Singh’s estate. All the evidence showed 
that the loans in respect of which the decree had been obtained 
were justified by legal necessity and there was no evidence the 
other way. The transfers by Mewa Kunwar, to Jai Chand Rai, 
therefore passed not merely her life estate to the latter but the 
whole interest of Mewa Kunwar in the property. Reference was 
made to Jugulkishore v. Jotendro Mohun Tagore (8) ; Ishan 
Chunder Hitter v. BuJchsh Ali Soudagur (4) ; General Manager 
of Darhhanga Raj v. Maharaja Coomar Bamaput Singh (5) ; 
Bissessur Ball Sahoo v. Luohmessur Singh (6), and the Trans- 
fer of Property Act (IV of 1882), section 41. The respondents 
were the paternal grandsons of Jai Chand Rai and members of 
the joint family of which he was the Manager, and they were 
bound by his transfers to the appellants. 

Be Qrmfiher, E. C., and B. Dube for the respondents con- 
tended that Mewa Kunwar succeeded to a Hindu daughter’s estate 
of inheritance, and that namely a life estate, was all she was 
competent to convey to Jai Chand Rai and through him to the 
appellants. For the reasons given by the High Court, it was sub- 
mitted that there was no legal necessity for the loans made by Jai 
Chand Rai to Sen Kunwar and the bond (which was not produced) 

(1) (1867)3 Agra, H. 0. Kep. 83 : S. O.in (4) (1863) MarshaUs Kep. 614. 

lower Court (1867) 2 Agra, H. 0. Bep. 

811. 

(2) (1874) L. B, 1 I. A. 157. (5) (1872) 14 Moore’s I. A., 605. 

(8) (1884) I. L. B., 10 Gale., 985 (991) : (6) (1879) L. B. 6 I A., 283, 

Ii.B,llI.A,66(73). 
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did not bind her husband^s estate. The decree on it was obtain- 
ed by Mewa Kunwar admitting the debt after the death of her 
sister Chattar Kunwar who had strongly contested the claim. In 
satisfaction of it Mewa Kunwar voluntarily conveyed to Jai 
Ohand Eai the property in suit, but passed only her life interest 
in it. Lala Amarnath 8ah v. Aohohan Kuccr (1) was referred to. 
Gowell replied. 

1909, July Isi : — ^The judgment of their Lordships was deli- 
vered by Sir A^stdrsw Scoble : — 

The five actions in ejectment, which have bean consolidated 
for the purposes of these appeals, all raise the same question. 
The plaintiffs (the present respondents) in each case are the sons 
of Rani Mewa Kunwar, deceased ; and the defendants (the 
present appellants) severally claim as purchasers from one Jai 
Chand Eai, who, in. his turn, claimed to have become entitled to 
the property sold, in satisfaction of a decree obtained by him 
against the same Rani Mewa Kunwar, for money advanced by 
him to her mother for family purposes. The point for decision 
is whether Eani Mewa Kunwar conveyed to Jai Chand Eai 
an absolute, or only a daughter's estate in the villages in 
suit. 

It is unnecessary to enter into the earlier history of this 
family, as it will be found summarized in the judgment of this 
Committee in the case of Bani Mewa Kunwar v. Rani Hulas 
Kunwar{2). For the purposes of these appeals it is sufficient to 
state that, disputes having arisen as to the succession to the 
estate of one Eaja Ruttun Singh, Eani Mewa Kunwar\s grand- 
father, a compromise was effected between the rival claimants, 
the terms of which were embodied in an agreement, dated the 21st 
July, 1860. Under this agreement, the property being treated 
^^as if it were one rupee/’ a share of 7| annas was awarded to 
Khairati Lai, his grandson, as shaTe of 4:^ annas to his grand- 
daughter Rani Mewa Kunwar, and a share of annas to her 
sister, Eani Chittar Kunwar. As to the effect of this agreement 
their Lordships observe that it assumes that the parties were 
severally claiming by virtue of some right of inheritance the 
property of the Eaja Euttun Singh ; that there were questions 
(X) (1895) I. L. R., 16 All, 124. (2) 1874, L, R., 1 1 A., 157, 
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1909 between them which might disturb the rights which each claimed 
5 ;ABiM-u 3 >r and it was better instead of a long litigation to settle these rights 
(p. 164). The compromise is based on the assumption that 
Gobind there was an antecedent title of some kind in the parties, 
agreement acknowledges and defines what that title is'' 

(p. 166). 

For the purposes of fihe present appeals, it is necessary to en- 
quire what was the antecedent title " of Rani Mewa Kunwar 
and her sister to the property of their grandfather, which is dis- 
closed by the agreement. In it they are described as the daugh- 
ters of Kunwar Daulat Singh, and their title must be taken to 
have been derived through him, notwithstanding the fact that he 
predeceased his father. This was the view taken by Mewa 
Kunwar herself, when she successfully claimed to take by survi- 
vorship the share of her sister, who died on the 13th April 1866, 
on the ground that the property in suit descended from Daulat 
Singh through his widow to his daughters. It is, at all events, 
clear that whatever may have been the original imperfection of 
Daulat Singh’s title, that imperfection was pro tanto cured by 
the agreement, which secured to his daughters a considerable por- 
tion of the family estate. 

Assuming, then, that the daughters took a share in their 
grandfather’s property under the agreement in right of their 
father, what was the nature of the estate which so devolved upon 
them? M-r. Cowell, for. the appellants, argued that they took 
absolutely, and that the property, in their hands, must be treat- 
ed as self-acquired. Mr. De Qruyther, for the respondents, 
contended that they took only a daughter’s estate, that is to 
say, a life interest. This was the view adopted by the learned 
Judges of the High Court at Allahabad, who say in their 
judgment — 

It is to us perfectly clear that tlie title whicli Mewa Kunwar and her 
sister claimed, and wiiich was tlie title by virtue of wbicb they took the 8| 
annas of tbe property under tbe agreement with Baja Khairati Lai, and by 
virtue of which Mewa Kunwar subsequently defeated her sister’s husband, was 
that they, as daughters of Daulat Singh, were entitled to succeed to a daughter’s 
estate in his property on the death of their mother as a single heir, with a right 

pf survivorship #e. 
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With some hesitation, their Lordships have come to the con- 1909 
elusion that this is the correct view. 

Turning now to the transaction between Rani Mewa Kunwar 
and Jai Chand Rai, upon which the title of the appellants is Gobind 

based, it appears from the judgment of this Committee already mBAiN. 

referred to {ubi supra, p. 160), that after the death of Raja 
Rattan Singh, 

questions arising out of this alleged conversion to Mahomedanism of the Bajah, 
and respecting the confiscation [of his estate in Oudh by the King of Oudh] 
were contested between the widows of the deceased Euttnn Singh and of his 
son, Daulat Singh ; and after their deaths, the controversies were renewed be- 
tween Khairati Lai and Mewa Knnwar and her sister. 

These controversies were put an end to by the agreement of 
the 2lst July, 1860; but as Euttun Singh died on the 14th 
September 1851, the litigation lasted for nearly nine years, and 
as the estate was large, the expenses were correspondingly heavy. 

To meet these and other expenses, Sen Kunwar, Daulat SingVs 
widow, is alleged to have borrowed from Jai Chand Rai, in the 
six years from September 1851 to October 1857, sums amount- 
ing to Rs. 61,366 — upon which Es. 20,528 were due for interest 
— and to have executed in his favour a bond for Rs. 51,369 and 
a mortgage-deed for Es. 20,525. In 1861, Jai Chand Rai 
brought a suit upon the mortgage-deed in the District Court at 
Bareilly, against Sen Kun war’s two daughters, Chittar Kunwar 
and Mewa Kunwar, which, on appeal to the Sadr Court at Agra, 
was decided in his favour, the learned Judges holding that there 
could be no question then as to the validity of the considera- 
tion for which the deed in suit was executed, and that 
the loans had not been exclusively made on account of the 
litigation between Raj Kunwar and Sen Knnwar in the British 
Courts, but it might be reasonably believed that portions 
of it were applied to the recovery from attachment" of Ratan 
Singh^s property in Lucknow, and to the maintenance of the 
family in a style suited to their social position and antecedents.^’ 

It should be mentioned that, although Mewa Kunwar did not 
contest this claim, it was hotly contested by Chittar Kunwar 
upon every possible ground, and that there was no appeal against 
this decision. 
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In 1865, Jai Chand Rai brought a suit in the Court of the 
Civil Judge at Lucknow claimiog Rs. 96,368 as due upon the 
bond executed by Sen Kunwar in 1857, To this suit Chittra 
K unwar aud Mewa Kunwar were made defendants, Mewa 
Kimwar again admitted the claim but Chittar Kunwar resisted 
it. She died, however, while the suit was pending, and eventu- 
ally the full claim was admitted by Mewa Kunwar, who had 
inherited her sister’s share, and a decree was passed accordingly. 
In satisfaction of this decree, Mew^a Kunwar, with the sanction 
of the Court, assigned certain villages, including those in ques- 
tion in this suit, to the judgment creditor. In her petition' to the 
Court, for permission to settle the claim in this w^ay, she says 
that the judgment creditor is to enter into possession as a 
proprietor like the petitioner/^ and it was suggested at the bar 
that this meant that he was to take her life-estate only /,hut 'as 
there is a previous statement in the same document that the 
villages to be transferred were owned and possessed by her, 
the more reasonable construction is that she intended to convey 
an absolute estate. 

The question remains — Was the debt which w^as due to Jai 
Chand Rai n debt which, according to Hindu law, Mew^a Kunwar 
was justified in paying? It was a debt which her mother, the 
widow of Daulat Singh, had incurred for family pui’poses, and of 
which the family had had the benefit ,• for the result of the liti- 
gation, which could not have been carried on without borrowed 
money, was the compromise which secured to the family a large 
share of the estate. The preservation of the estate and the costs 
of litigation for that purpose, are objects which justify a widow 
in inciiiTing debt, and alienating a sujfficient amount of 
the property to discharge it. Mayne Biridu law (7th ed.), 
para. 327. Moreover, the general principle of Hindu law that 
he who takes the estate becomes liable for the debts of the 
estate, is especially applicable in a case like the present 
where, but for the debt, the estate would have been lost to the 
^ respondents. 

\ For these reasons, their Lordships will humbly advise His 
that these appeals should be alIo\ved, the deorees of the 
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High Court discharged with costs, and the decrees of the Subor- 1909 

dinate Judge in the five original suits restored. 

Ihe respondents must pay the costs of Jhe appeals. Dm 

Appeals allowed. qovtod 
S olicitors for the appellants : — Banlten Ford, Ford, and ^shna 

Ghester. 

Solicitors for the respondents \—T. L, Wilson & Go. 

J, V. W. 
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Before Sir John Stanley^ Knight, Chief Justice and Mr, Justice Saner Ji* 
KALI SHANKAR (Pluhtifp) v, NAWAB SINQ-H aitd others (DEPEiroAjiTTS.)* 
Sindu Zaw^Mitakshara^Mort gage of ancestral property Ig one memler’^ 
2Jo decree can he pasted against Ms share. 

A member of a joint Hindu family governed by the Mitakshara cannot 
validly mortgage his undivided share in ancestral property held in co-parcenary 
on his own private account without the consent of his co-sharers. 

Hence, where a father in such a family purports to mortgage the ancestral 
property neither for a lawful necessity nor for an antecedent debt, held that a 
decree for sale cannot be passed even in respect of the share of the father alone. 
Chandra JDeo v. Mata Brasad (1), and Salgohind v. JKarain (2) followed. 

The material facts will appear from the judgment. 

Hon’ble Pandit S'wndotr Lai, for the appellant. 

Babu Jogindra Nath Ghaudri and Pandit Moti Lai Nehru, 
for the respondents. 

The following judgments were delivered i — 

Banerji, J.— This appeal arises out of a suit for sale 
brought upon three mortgages. The first of these is dated the 
25th of June . 1894, and is for Es. 6,200, the second dated the 
30fch of March 1896, is for Rs. 3,000 and the 3rd is dated the 
8th of July 1895, and is for Rs. 2,000. The suit was brought 
not only against the mortgagor but also against his sons and 
grandsons. The latter contested the claim and urged that their 
interests in the mortgaged property could not be affected by the 
mortgages. 


♦ First Appeal No. 143 of 1907 from a decree of Ishri Prasad, Subordinate 
Judge of Mainpuri, dated the 13th of February 1907, 

{1) (1909) I. L. R,, 31 All., 176. (2) (1893) I. L. E., 15 All, 339, P, 0. 
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The court below found in respect of the first mortgage of 
the 8th of July 1895, that necessity for incurring the loan for 
the benefit of the joint family had been established and made a 
decree for the amount of that mortgage to be realised by sale of 
the mortgaged property. As regards this part of the decree there 
is no controversy in this appeal. 

As regards the second mortgage, namely, that of* the 30th of 
March 1895, the court below was of opinion that although the 
debt was not tainted with immorality, it had not been proved 
that it was incurred for family necessity. The claim in respect 
of that mortgage was accordingly dismissed. In view of the 
recent Full Bench ruling in Chandra Deo Singh v. Mata Prasad 
(1), and the opinion of the majority of the Judges constituting 
the Full Bench, it must be held that the court below has rightly 
decided that the burden of proof was upon the plaintiff. As the 
plaintiff failed to prove that the mortgage was made for the 
benefit of the family his claim wasr ightly dismissed. Mr. Sundar 
Lai, the learned advocate for the appellant, does not contest the 
correctness of the lower conrt^s finding as to the non-existence of 
necessity for the loan. He, however, raises the question whether 
in respect of this debt a decree should not be passed for sale of the 
father’s interests in the mortgaged property, the debt not being 
tainted with immorality. This question I will consider later. 

It is conceded that having regard to the fact that the period 
of limitation for a personal decree against the father expmed 
before the suit was instituted, a decree for the recovery of the 
amount of this bond personally from the father and generally 
from the family property cannot be passed, the claim for such a 
decree being time-barred. 

There remains the mortgage of the 26th of June, 1894, the 
amount secured by which was Es. 6,200. This amount consists 
of a sum of Es. 3,116-4-3 due under previous mortgages, dated 
the 4th of February 1893, and the 24th of March 1893, and a 
sum of Es. ■ 3508r>-ll-9 paid in cash on the date of the mortgage. 
The lower court held that out of the sum of Es 3,083-11-9 men- 
tioned above. tor v-curr:ng e loan had been proved 

to the extent of Es, 1,500 only. On this point no argumeht 
(1) (1909) I, li. 'B., 31 AU,, m 
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has been addressed to us impugning the finding of the court 
below. The learned Subordinate Judge however has overlooked 
the fact that Es, 3jll6"-4-3; part of the consideration for this 
mortgage, consisted of antecedent debts for which the mortgagor 
was competent to mortgage the w^hole of the family property, the 
debt not being tainted with immorality. Mr. Chaudri for the 
respondents concedes that the court below ought to have passed a 
decree for this sum of Es. 3,116-4-3 and interest thereon from the 
date of the mortgage, in addition to the amount for which a de- 
cree has been made on account of this mortgage. The appeal 
therefore should succeed so far as the item of Es. 3,116-4-3 men- 
tioned above, and interest thereon is concerned. It is urged on 
behalf of the appellant that in respect of all the three mortgages 
a decree should be passed for saleof the interests of the mortgagor 
in the mortgaged property. In the view which I held in the 
Full Bench case referred to above this contention would be sound, 
but I feel myself bound by the decision of the majority of the 
Full Bench. The Calcutta High Court has no doubt held that in 
a case like this a decree may be made for the sale of the father’s 
interest in the mortgaged property, but according to the view of 
the majority of the learned Judges who constituted the Full 
Bench of this Court it -would be inconsistent to hold that the in- 
terest of the father can be sold and that the father was competent 
to make a mortgage of his own interest only. The learned Chief 
Justice said in his judgment (at page 208 of the report); “It 
follows from this that if the mortgage in suit is not binding in toto 
it is not binding as to the mortgagor’s share in the mortgaged pro- 
perty,” and the opinions of the other learned Judges seem to be 
to the same effect. In their opinion this conclusion is in conson- 
ance with the decision of their Lordships of the Privy Council in 
Balgobind Das r.N'arain Lai (1). The plaintiff is not therefore 
entitled to a decree for sale of the interests of the father in their 
mortgaged pro]ierty. As regards the mortgage of the 26th of 
June 1894 the claim for a personal decree was time-barred 
having been instituted after the expiry of six years from the date, 
on which the debt became due. Therefore the only decree which 
the plaintiff can get as regards that mortgage is a decree for 

(X) (1893) 1. L. R., 15 AU., 339, 
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Es. 3,116-4-8, and interest thereon in addition to the amount for 
which the court below has made a decree in respect of that mort- 
gage. 

The result is that the appeal will be allowed so far that to the 
amount decreed by the court below in respect of the first mort- 
gage dated the 25th June 1894, should be added the sum of 
Es. 3,116-4-3 mentioned above and the decree will be for the 
principal sum of Rs. 4,616-4-3 together with interest thereonatthe 
stipulated rate from the date of the mortgage, namely the 25th 
of June 1894, to the date fixed for payment and thereafter at 
the rate of 6 per cent, per annum. In other respects the decree 
of the court below in regard to this mortgage will be upheld. As 
regards the mortgage of the 30th of March 1895, the claim will 
stand dismissed. As regards the whole mortgage of the 
8th of July 1895, the plaintiff will be entitled to the amount 
secured by that mortgage together with interest from the 8th of 
July 1896, to the date hereafter fixed for payment at the rate 
stipulated in the mortgage and thereafter at 6 per cent, per 
annum. The costs in this Court and the court below will be paid 
by the parties in proportion to the failure and success, including 
in this court, fees on the higher scale. We fix the first of October 
1909, as the date for payment of the mortgage money. The de- 
cree of this Court will be drawn up in the form prescribed by 
Order 34 of the Code of Civil Procedure and should separately 
specify the amount due upon each of the mortgages in respect of 
which the claim is decreed and the property to be sold for realisa- 
tion of that amount. ' 

Stanley, C. J, — I agree in the proposed order. As to the 
contention that the father^s share at least in the mortgaged pro- 
perty is liable to be sold, it seems to me that this question is 
concluded by the decision of the Privy Council in iSalgobind Das 
V. Narain Lai (1), It was in that case held that according to 
the law as administered by the courts of this Province a member 
of a joint family cannot validly mortgage his undivided share in 
ancestral property held in coparcenary on his own private account 
without the consent of his cosharers. In view of this decision 
'we- are bound to hold that the mortgage by the father which was 
^ j,l) (1893) 
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not made to satisfy an antecedent debt or for a legal necessity of 
the family is not binding even as to his share in the ancestral 
property comprised in it. 

Decree modified. 


MISCELLANEOUS CIVIL. 


JBefore Sir John Stanley^ K.night, Chief Jubsticej Mr, Justice Michardst 
and Mr, Justice G-riffin, * 

WILLIAM ARTHUR I’ORSHAW (Petitioneb) EUNICE GERALDINE 
FORSHaW (opposite Pabty). 

Act No. IV of 1860 (Indian Divorce Act,) sections 12,17— Decree nisi-^Duty of 
the Court passing that decree ^Confirmation, 

The High Court should not jnake a decree for dissolution of marriage 
absolute without a motion being made to it for that purpose. When after the 
passing of the decree nisi for dissolution of marriage, no one represented 
either the petitioner or the respondent and co-respondent in the High Court, 

no orde r could be made on the reference for confirmation of such decree 
unless a motion was made to the Court for that purpose, Seld further that 
under section 12 of the Act the duties of a court in the investigation of a suit 
for a divorce are that upon any petition for a dissolution of marriage being 
presented, the court shall satisfy itself, so far as it reasonably can, not only as 
to the facts alleged but also whether or not petitioner has been in any manner 
accessory to or conniving at the adultery, or has condoned the same ,* and shall 
enquire into any counter-charge which may be made against the petitioner. 
Gulley V. CuUey (1) followed. 

This was a reference under section 17 of the Indian Divorce 
Act. 

The facts of the case are set forth in the judgments* 

The parties were not represented. 

The reference was first laid before the Court for hearing oil 
the 12th December 1908^ when the following order was passed ; 

Stanley, C. J., Eichards and Griffin, JJ.— This matter 
comes before us upon a reference under section 17 of the Indian 
Divorce Act for the purpose of having a decree for the dissolution 
of the marriage of the petitioner with his wife Eunice Geraldine 
I'orshaw on the ground of her adultery with the co-respondent 
limes confirmed. The learned District Judge informs us by 
letter, dated the 3rd of December 1908, that the pleader for the 

* Matrimonial Reference No, 2 of 1908 made by J. H, Cuming, District 
Judge of Cawnpdre, 

. (1) I. L. 10 All, 559. 
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petitioner was required to furnish the correct address of the res- 
pondent and co-respondent but was unable to do so inasmuch as 
he could not find out the residence of his own client, the peti- 
tioner. No person appears before ns to represent him and we 
are wholly unable to say whether or not 'the parties have come to 
terms and arranged their differences. It may be that since the 
decree nisi wms passed the petitioner and respondent have co- 
habited and so the adultery has been condoned. Under these 
circumstances we are unable to confirm the decree nisi for divorce. 
A similar question came before a Full Bench of this Court in 
the case of Gulley v. Gulley (1). In that case it was held by the 
majority of the Bench that the High Court should not make a 
decree absolute without a motion being made to it for that 
purpose. In this decision we fully concur. As no one represent- 
ing the petitioner asks us to confirm the decree we cannot pass 
any order upon this reference. We shall adjourn the case so as 
to give the petitioner an opportunity if so advised to institute a 
proceeding before this Court to have the decree confirmed. We 
request the learned District Judge to inform the pleader who 
appeared in his court for the petitioner our order so that he may 
communicate it to his client if possible. 

The case was again laid before the Court on tliel7th April 1908, after a 
petition for confirmation of the decree nisi had been made by the husband, when 
the following order was passed : 

Stanley, C. J., Eicharbs and Griffin, JJ. — This matter 
comes before ns on a reference under section 17 of the Indian 
Divorce Act for the purpose of having a decree for the dissolution 
of the marriage of the petitioner William Arthur Forshaw and his 
wife Eunice Geraldine Forshaw confirmed. The ground upon 
which the petitioner sought for a dissolution of his marriage is 
the adultery of his wife with the co-respondent, one Inn es. It 
appears that in the course of the proceedings the wife was 
examined and she admitted the adultery. Upon this admission 
coupled with a letter received from her, the court below found 
that adultery was proved and passed a decree for dissolution of 
the marriage. We have no reason on reading the evidence before 
us to come to the conclusion that the petitioner connived at the 
adultery or was accessory to it, but at the same time we do not 
( 1 ) [ 1888 ] io All., 559. * 
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think that the case was so thoroughly investigated in the court 
below as is required or was intended by the legislature. It 
does not appear that the court below cross-examined the respon- 
dent as to the circumstances under which she left her husband’s 
home, or as to the reasons which induced her to go to the house 
of the co-respondent Innes. Section 12 of the Indian Divorce 
Act prescribes the duty of a court in the investigation of a suit for 
a divorce. It provides that upon any petition for the dissolution of 
a marriage, the court shall satisfy itself, so far as it reasonably 
can, not only as to the facts alleged but also whether or not 
the petitioner has been in any manner accessory to or conniving 
at the going through of a form of marriage, or the adultery, or has 
condoned the same ; and shall also enquire into any counter- 
charge which may be made against the petitioner. Now in this 
case as we have said the only evidence in support of the adultery 
is.substanbially the evidence of Mrs. Forshaw herself. In that 
evidence she states that since she left Bareilly she had nothing 
to do with her husband nor did she return to him ; that on the 
18th of April she was staying at Cawnpore with Mr. Innes in a 
house which he rented. She admits that she sent the letter to 
which we have referred and states that she is living with Mr. 
Innes and that her husband never approved in any way of what 
she had been doing. Upon this evidence the court granted the 
petition observing as follows:— I think it is unnecessary to 
require the applicant to produce further evidence. The co-respon- 
dent admits t'he charge of adultery and denies that the applicant 
connived at it. Both she and the applicant appear to be truthful . 
witnesses.” That is the substantial part of the judgment. We 
think that the coui*t below ought to have subjected the resjiondent 
to cross-examination as to the circumstances connected with her 
departure from and her motive for leaving her husband^s home, 
and to have done as the Act lays down, so far as it reasonably 
could everything necessary to satisfy itself not only as to the fact 
of the adultery but also as to whether the petitioner had been in 
any way accessory to or conniving at it. The provisions of the' 
section which we have quoted should not be overlooked and we 
hope that in future in matters of this kind coming before the 
courts below the requirements of the section will be carefully 
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attended to. We confirm the decree for the dissolution of 
the marriage of the petitioner with the respondent Eunice 
Geraldine Forshaw, 

jPecree mo^de ahsolute. 


APPELLATE CIVIL. 


JBefore Mr. Justice Banerji and Mr, Justice Tudlall,” 

PUSA MAL (Plaintipp) v, MAKDUM BAKHSH and othees (Dependants).* 
Act Uo, JS.V of 1877 (Indian Limitation Act), Schedule II, Article 

Landlord and tenant^ Adverse possession — Lease for a term of years-^ 
Tenant holding over after expiration of term — Tenant hy sufferance. 

Where a tenant holds over after the expiry of the lease, held that time begins 
to run against the landlord on the expiry of the term of the lease under article 
139, Schedule II, Limitation Act, Adimulam v. Hr Hevuthan (1) dissented from, 
Kantheppa v, Sheshappa (2),‘ Chandri v. Laji Bhaw (3), Madan Mohan Goshain 
V. Kumar Bameshar Malia (4) and Khunni LalY, Madan Mohan (5) followed. 

The facts of this case are as follows : — 

On April 17th^ 1887, one Jhargar executed a Jcirayconama 
for one year in favour of Bhopal Das, in respect of a house. On 
February 18th, 1895, Bhopal Das sued Jhargar for rent of the 
house in the Court of Small Causes. Jhargar pleaded adverse 
possession in that suit and denied the plaintiff^s title. The plaint 
was returned for presentation to the proper court, but that was 
not done. In 1897, the house in question along with other pro- 
perties belonging to Bhopal Das was sold in execution of a decree 
and purchased by Ram Ratan, the decree-holder. On December 
20tb, 1901, Rusa Mai purchased the house. He demanded rent 
from the defendants who were heirs of Jhargar, but they refused 
to pay. Hence this suit for rent and for possession. The defen- 
dants denied the plaintiff's title and contended that the suit was 
barred by limitation. The courts below dismissed the suit as 
barred by time. The lower appellate court found that the 
hircLyanama was proved, but that since the expiry of the term 
specified therein the defendants had never paid any rent to the 

♦Second Appeal No. 521 of 1908 from a decree of lOietter Mohan Ghose, 
Second Additional District Judge of Aligarh, dated the 6th of March 1908, ;con- 
hrming a decree of Keshab Deo, Munsif of Koil, dated the 24th of August 1907, 

(1) (1885) I. L. R., 8 Mad., 424. (3) (1900) I. L. R., 21 Bom., 504. 

(2) (1897) I. L. R., 22 Bom., 893. (4) (1907) 7 0. L. J., 615, 

, (5) (1909) 6A,iL. J.R., 339. 
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plaintiif and they coiitiiinecl ia possession of the house without 
any fresh tenancy being created. The pJaintiS appealed to the 
High Court. 

Dr. tScUish Chandra Banerji (for whom Baba 8arat Chandra 
Chavjdhri) fur the appellanfj : A tenant who takes the premises 
on lease for a fixed term and holds over without paying any rent 
after the expiry of that term, cannot acquire adverse title. The 
lease having been found to be genuine, mere non-payment of rent 
by a tenant cannot convert his possession into adverse possession. 
PremsuJchDas v. Bhupia (1). There must be a denial of the 
landlord's title, and the denial here took place within 12 years 
of tlie^suit. The tenancy of the defendants was tenancy by 
sufferancoj that is to say a tenancy without the assent or dissent 
of the landlord. Article 189, Schedule II, Limitation Act, is the 
article which applies. No doubt the original tenancy has expired, 
but the tenancy which has come into existence by operation of 
law still subsists, and the suit is within time. A tenancy by 
sufferance is determined by the act of the landlord as by express- 
ing his dissent to the tenants occupation or by taking steps to 
evict him or by the act of the tenant as by his transferring 
the property which he cannot do having no title to convey. 
Adimulam Y. Pir Ravidhan {2). His possession is not adverse 
and he is not a trespasser. It is to prevent the consequences 
arising from such possession that the law has created this fiction 
of a tenancy. Foa, Outline of the Law of Landlord and tenant^ 

p.6. 

The expression or otherwise assents in section 116 of the 
Transfer of Property Act connotes also an action on the part of 
the landlord. It is submitted that the position of a tenant by 
sufferance cannot be worse than that of a licensee. Permission 
in his case too is, it is snbmitted, implied. The observations in 
Mitra on Limitation, 4th edition, p. 1021, are also in support of 
the appellant, as also those in Srinivasa v. Muthusami (3). 

The cur sus cwfm, however, is opposed to this contention. 

The following are^the several cases decided since Adimulam^B 
case. 


( 1 ) (1879) 1. 1. B., 2 Al]., 517. (2) (1£S5) 1. L. B., 8 Mad., 424. 

(3) (18C0) L L. B„ 24 Mad., 246, 251, 
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Kantheppa Y, Sheshappa^ (1); Ghandri v. D iji Bhau (2) ; 
Bachman v. Oulzari Lai (3) ; Khnnni Lai v. Madammolian Lai 
(4); Vadapalli v. Dronamrajio (5) and Madanmohan Qossain 
V. Kuma'r Ramebwar ilalia (6). 

M-imshi Qioxlhari Lai Agarwala, for the respondents, was 
not called upon. 

The following judgments were delivered : — 

Tudball^ J. — This appeal arises out of a suit to recover 
possession of a house and Rs. 47-4 0 arrears of rent thereof for 
the period commencing from 17th October 1904 and ending 17th 
January 1907. 

The facts are as folio \\ s On April 17th, 1887, the plaintiff’s 
father Bhopal Das leased this house to one Jbargarb, brother of 
defendants 1 and 2, and father of defendant No. 3 for a fixed 
period of* one year at a monthly rental of Es. 1-12. After the 
expiry of the term of this lease the lessee continued to hold over 
without the expre s assent or dissent of the lessor. He paid no 
rent On the 18th February 1895, the plaintiff brought a suit for 
rent against Jhargavh in the Small Cause Court for a period com- 
mencing from September 1892, up to the date of suit Jhargarh 
contested the suit on the ground that he had held adverse posses- 
sion of the hou^e for over 30 years and denied having executed 
the so-called hirayanamah and having paid any rent. The plaint 
was returned by the Small Cause Court for presentation to a 
proper court on the ground that a question of a proprietary title 
was involved. The plaintiff however did not prosecute the suit 
for reasons it is unnecessary to detail. The proprietary title 
passed from him by auction sale to others but w^as finally reacquir- 
ed by him. 

The present suit was instituted on l5th February 1907. The 
lower court las held that Jhargarh executed the hirayanama of 
I7ih April 1SS7, for a period of one year. Tfiat after the expiry 
of that term Jhargarh (and after him the present defendants) paid 
no rent. That there was no assent or dissent express or implied 
on the part of the lessor and that the lessees therefore became a 
'^tenant by sufferance. That a period of more than 12 years having 

, (1) (1897) I. L. E., 22 Ecm., 893. (4) (1909) G'i. L. J. B., 239, 

\ 2) (19C0) I. L. E., 24 Bern., 504. (5) (1907) I. L. E., 31 Mad., 1C3, 

(bl) (1904) 1 A. L. J. E., 201. . (6) (1907) 7 0. L.IL, 615. 
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expired since the expiry of the lease^ the suit was time barred 
under Article 139, Schedule 11^ of the Indian Limitation Act of 
1877. The plaintiff comes here in second appeal and it is urged 
on his behalf that the lower court has taken a wrong view of the 
legal' position of the parties. That the possession of a tenant by 
sufferance is not that of a trespasser nor, as such wrongful in law. 
That where a landlord remains silent when his tenant holds over 
on the expiry of his lease^ his silence must be presumed to be 
tantamount to consent and that a new tenancy commences and 
limitation does not begin to run until this new tenancy comes- to 
an end either by the siibsbitation therefor of a fresh tenancy or by 
the tenant setting up an adverse title. 

I? is also ui’ged that mere non-payment of rent does not 
constitute adverse possession and that it was not until after 18th 
February 18955 Jhargarh set Vip an adver.-:e title and the 
present suit is w^ithin 12 years of that date. The learned vakil 
for the appellant who has argued ihe case most ably and fairly 
and has placed before us all the rulings of the various High 
Courts in India, relies on the^ruling in Adimulavi v. Pir Rewb- 
than (I), wherein it was held that if a tenant for years holds 
over in British India time does not begin to run against the 
landlord until the tenancy on sufferance has been determined. 

The principle adopted in the ruling above menoioned appears 
to be that directly the tenancy for the term expired a new 
tenancy arose, viz, a tenancy on sufferance and that the limitation 
set forth in Article 1305 Schedule II, of the Limitation Act would 
not begin to run until this second tenancy came to an end. 

We are unable to agree with the view that a tenancy on 
sufferance is such a tenancy as is contemplated by Article 139. 
In the case of such tenancy there is no privity between the parties. 
The so-called tenant on sufferance is one who wrongfully continues 
iu possession after the expiration of a lawful title. He is not 
entitled to any notice. There is very little difl'erence betw^een 
him and a trespasser. The same ruling was considered by the 
same High Court in Vada Palli Narasimham y, Pronamraju 
(2), and it was held that that decision could 
no longer be treated as good law following theview expressed in 
(!) (1885) I* L. E., 8 Mad,, m. (2) (1908) L L* B*, 31 Mad., 163* 
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SeshotMTna Skettai y* Ghichaya Hegade (1), that in a suit by a 
landlord to recover possession from a tenant for a term of years 
time begins to run under Article 189 from the expiry of the term 
which must be held to be the time when the tenancy is deter- 
mined within the meaning of the article. The same point was 
considered by the Bombay High Court in Ohandri v, Piji Bhaw 
(2). Following a former ruling in Kanthe-ppa v. Sheshappa (3), it 
was therein held that a tenant holding over after the expiration 
of the term mentioned in his rent note is a tenant on sufferance 
and there is no such relationship between landlord and tenant as 
is contemplated by Article 139, Schedule II of Act XV of 1877. 
The opinion expressed by a Bench of the Calcutta High Court in 
Madan Mohan Qoshain v. Kumar Rameshm'' Malici (4)*is to 
the same effect, viz, that time begins to run against the lessor 
under article 139 from the date of the expiry of the lease. 

Coming to the decisions of our owm Court the case of Prem- 
suhh Das v. Bhupia (6) which has been cited, does not touch 
the point. There was no lease for a term in that case. 

In Laohman v, Gulzari Lai (6), a Bench of this Court held 
under circumstances similar to those of the present case that the 
suit for possession was barred by 12 years^ limitation, the relation 
of landlord and tenant having been doLermined at the end of the 
year 1839 since which time no rent had been paid. Article 139 
is not specifically mentioned and the court appears to have held 
that the defendant tenant^s possession had been adverse on the 
ground that no rent had been paid and no assent proved on the 
part of landlord. 

The point again arose in the case of Khunni Lai v. Madan 
Mohan (J). The case of Fremsukhv, BAupio- (5) was consi- 
dered and distinguished. In that case (as in the present one) 
there was no payment of rent to the lessor and nothing to suggest 
the lessor’s assent to the lessee holding over beyond the bare fact 
that the defendants remained in possession. The lease deter- 
mined in 1884 and the suit was brought in 1904. • Article 139 was 
applied and it was held that the sait for possession was barred by 
time. From what has been noted above it is clear that the rulings 

•- (1) (1902) I. L. B., 25 Mad,, 507. (4) (1907) 7 0. L. 615. 

]2) (1900) I. L. E., 24 Bom., 504. (5) (1879) I, L. E., 2 AU. 517, 

X (8) (1897) I. L. B., 22 Bom., 893. (6) (1904) 1 A. L. E., 201. 

(7) (1909) 6 A, L. O’. E„ 239. 
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are all against the appellaut’s contention except that in Adi^ul- 
ct 7 }% V. Pir Revuthccii (1), from which the Madras High Court has 
itself expressly dissented in a subsequent ruling. The weight 
of authority is against the appellant. 

Limitation clearly began to run on the expiry of the term 
fixed by the rent note against the appellant’s predecessor in title 
on 17th April 1888, under Article I39 and the suit is barred by 
time. In this view ot the ease we dismiss the appeal with costs. 

Baheeji, J. — I entirely agree. 

Appeal dismissed. 


Before Mr. Jusiioj Bamrji and Mr, Justice Tudhall, 

BALDEO (Pjqaintiff) v, BADRI HATH and anotheb (Defendants,)* 
Muhammadan Law •-Fre-emjption — Shaji Khalit — Basement, 

In a suit for pre-emption it was found that the house of the pre-emptor 
discharged water on the property sold, and this latter and the house of the 
vendee discharged water on a lane intervening between the houses and the pro- 
perty sold. He that both the pre-emptor and the vendee were sharers in the 
immunities and appendages {Shafi Khalit) and therefore one had no prefer- 
ential right over the other. 

Meld also, that the Muhammadan Law does not prescribe any period which 
would give a person the right to enjoy an immunity such as that of discharging 
water or a right of way. 

The facts of this case are as follows 

A certain stable situated in Miihalla Bagh Sundar Das, in the 
City of Benares was sold by one Bhagwan Das to one Badri Nath. 
The plaintiff alleging himself to be a shaft IchalU sued for pre- 
emption. The defence was that he had no preferential right to 
claim the property. The plaintiff’s bouse stood immediately 
next to the property in dispute and it was alleged that he had a 
right to discharge water of the house on a portion of it. The 
vendee’s house w^as separated from the stable by a lane which w-as 
not a thoroughfare. Into the lane the water from both the house 
of the vendee and the stable 'was discharged. The Additional 
Subordinate Judge decreed the suit holding that the right’ of the 


♦Second Appeal Ho. 838 of 1903 from a decree of G. A, Paterson, District 
Judge of Benares, dated the 29 th of May 1908, reversing a decree of Bankey 
Behari Lai, Additional Subordinate Judge of Benares, dated the 23rd of Hovem* 
her 1907. 
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defendant to discharge water into the lane had not been perfect* 
ed by prescription. The District Judge reversed thatfinding and 
held that under the Muhammadan Law it was not necessary to 
prove user for any definite period before one could acquire an 
easement. He found both the pre-emptor and the vendee to be 

/c/iaiiij and disrnissed the suit. The plaintiff appealed to 
the High Court. 

Babu JogindrcL Nath Chaudri (for whom Babu ^arat 
Chandra Ckaudhri) and Hon’ble Pandit S'andar Lai for the 
appellant. 

Mr. Moti Lai Nehru for the respondents. 

•Banerji and TijdbalLjJJ.— This appeal arises out of a suit 
for pre-emption under the Muhammadan Law which has been found 
to be applicable under a custom prevailing in the locality in which 
the property in question is situated. The plaintiff claimed pre^ 
emption as s/iaji that is as a partner in the immunities 

and appendages of the property sold. The lower appellate court 
has found that the defendant vendee is also a partner in the im- 
muailies and appendages of the said property and that there- 
fore the plaintiff has no right of pre-emption preferential fo that 
of the vendee defendant. It has been found that the plaintiff' 
has a right to discharge water on the property sold. This would 
give him a right of pre-emption as Sliafi khalit according to 
the ruling in y- Frio Lai Bose (1). What "we have to 

consider is whether the vendee also is a pre-empLor of the same 
class. The lower appellate court has found that between the 
property sold and the house of the vendee there is a lane which 
is not a thoroughfare. Into this lane the water from the stables 
which comprise the property sold, and the appellant's house, is 
discharged. It is urged that there is nothing to show that the 
defendant has under the Easements Act acquired a right of 
easement to discharge water on the lane lying between his house 
and the property sold and that therefore he could not be regard- 
ed as a s/i.q/i khalit By the term shah khalit is imievstooi^ 
according to the Eidaya^ a partner in the immunities and appen- 
dages of the property, such as a right to water and roads. . The 
right to discharge water on the lane is one of the immunities 
(1) (1905) I, 28 All., 127* 
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and appendages of tbe property sold. The defendant vendee 
participates in the same immnnities, that is, he also discharges 
his water on the lane in question. He must therefore be re- 
garded as a shctji hhalit wiohin the meaning of the Muhammadan 
Law. That law does not prescribe any period which would give 
a persm the right to enjoy an immunity such as that of discharg- 
ing |pater or a right of way. In a case like this we must take 
into consideration the rules of the Muhammadan Law as being 
rules of justice, equity and good conscience. Applying those 
rules in this case, since the vendee is also a partner in the immu- 
nities of the property sold, he is a shaft hhalit and the plaintiff 
has no better right than the vendee possesses. - We accordingly 
dismiss the appeal with costs. 

The respondents have taken objections under order 41, rule 
22, of the Code of Civil Procedure, as to costs which the court 
below directed the respective parties to bear. It is not shown 
that in the matter of cost the exercise of its discretion by the 
court below was unwarranted. We therefore dismiss the objec- 
tion wiuh costs. 

Appeal dismissed. 


Before Mr, Justice Biohards and Mr,’' Justice Alston. 
3SriZAM-XJ-DDIX (Plaintiff) ABDUL AZIZ and othbes (Defendants). * 
Suit against two defendayits — Decree against one — Appeal hy the defen- 
dant made Uable^-No appeal agairtst the other defendant — Appellate 
C our f s finding against the def endant against whom the suit was dismissed. 
A suit for money was instituted against A. and K. Tlie Court of first instance 
held that A was liable and dismissed the suit against K. A appealed but did 
not make Ka party to it. The lower appellate Court found that K was liable 
and not A, and decreed A’s appeal. Seld that no decree could be passed against 
K as the plaintifi had allowed the decree of the Court of first instance dismissing 
his suit against X to become final. 

The facts of this case are set forth in the judgment. 

MaulVi Muhammad Ishaq, for the appellants, 

Mr. Shamsuddin, Dr. Tej Bahadur Sapru, and Babu Satya 
Chandra Mukerji for the respondents. 

Eiohards and Alstox, JJ.— This was a suit to recover a 
eertain sum of money under somewhat peculiar circumstances, 


’♦'Second Appeal No. 759 of 1908, from a decree of Muhammad|Husain, Assist- 
ant District Judge exercising powers of a Subordinate Judge of Aligarh, dated 
the 16th of July 1908 reversing a decree of Jagat Narain, Munsii of Koil, dated 
the 31st of Hovember 1906. 
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The plaintiff says that he sold a decree to one Kali Prasad on the 
terms that Kali Prasad should refcain oub of the purchase money 
a sum of Rs, 500, the object being that Kali Prasad should go 
security to that extent for the plaintiff. Kali Prasad sold the 
decree to Abdul Aziz. It is suggei^ted that the reason for this 
second sale was that Kali Prasad could not give the security him- 
self, and he accordingly sold the decree to Abdul Aziz on the 
same terms. The plaintiff then saysUhat neither Kali Prasad 
nor Abdul Aziz ever went security, and consequently he beoame 
entitled to recover from one or the other of thena Es. 500. He 
made both parties defendants to the suit. The first court held 
that Abdul Aziz was liable aud dismissed the suit against Kali 
Prasad. Abdul Aziz appealed. The plaintiff did not appeal, 
and Kali Prasad was not made party to the appeal. The lower 
appellate court dismissed the suit against Abdul Aziz, and ex- 
pressed an opinion that Kali Prasad was really liable. It was 
however impossible for that court to make a decree against Kali 
Prasad because he was no party to the appeal. ‘ We are now 
asked in sec md appeal to make a decree against Kali Prasad or 
at least to set aside the decree of the lower appellate court. In 
our opinion we have no power to do so, nor do we think that the 
lower appellate court could have made a decree against Kali 
Prasad, The plaintiff, when his suit was dismissed wrongly 
against Kali Prasad, ought either to have appealed against that 
dismissal or at least to have taken some steps to bring him on 
the record. Instead of that the plaintiff' allowed the decree to 
become final. We dismiss the appeal. The respondent Abdul 
Aziz will have bis costs from the appellant. Other parties will ^ 
abide their own costs. 


Appeal dismissed. 
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Before Sir G-eorge Knox, KnigU, Acting CUef Justice, md Mr, Justice Griffin. 
SAIYEB MAHMUD (Dbpbudaot?) n , MUHAMMAD ZUBAIB (Plaintiff),* 
Act No. Ill of 1877 (Begistration Act), sections 21, 22, 76 — Befmal to regis* 
ter — Suit to enforce registration — “ Sufficient to identify the same 
Jaidad’-^Sco^e of sections’ll — Betters relating to immovable ^rojgeriy. 
Where a letter purported to transfer immovable property and was presented 
as a non-testamentary document for registration wbicb was refused on the 
ground that it contained no description of the property “ sufficient to identify 
the same held that the refusal was under the circumstances proper. 

The provisions of section 21, Begistration Act, are positive and imperative, 
and not merely directory. 

The facts of this case appear from the judgment. 

Munshi Govind Prasad, for the appellant. 

Mr. Abdul JRaoof and Manlvi Qhulam Mujtaha, for the 
respondent. 

Knox, a. 0. J. and Gbieein. — T his appeal is from a decree 
passed by the Subordinate Judge of Ghazipur in a case in which 
one Muhammad Zubair, the respondent in this appeal brought a 
suit under section 77 of Act No. Ill of 1877, to have it declared 
that a letter, dated the 30th of September 1906, written byMusam- 
mat Khudija Bibi is genuine and should be registered. The letter 
is to be found in the judgment of the court below, page 8 of 
the Paper Book. In that letter Musammat Khudija Bibi writes 
« as follows ; — ^^I am disgusted with all that I got from my father 
and mother and whatever property you have transferred in my 
name. All those properties are yours, you are their ownerr 
You may do with them as you like and profit by them. I give 
the property to you with my pleasure and have made you its 
owner.” The lady died on the 4th of October 1906, just four 
^ days after the letter was written, Muhammad Zubair took the 
letter to the Sub-Eegistrar of Ghazipur and wanted it to be 
registered. The Sub-Eegistrar being of opinion that the pro- 
perty mentioned in the deed was not described in such a way as* 
maybe sufficient to identify the same, refused to register it. 
Muhammad Zubair went up in appeal to the District Eegistrar 
of Ghazipur. That officer too looking at the document found that 
the description of the property mentioned therein was extremely 
vague and insufficient for the purposes of identification and 

* Eirst Appeal No. 349 of 1907, from a decree of Srisb. Gliandra Basu, Sub- 
ordinate Judge of Gliazipur, dated tb.e 25 th. of November 1907, 
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refused to order registration of the document. This order of 
refusal was passed on the 6th of June 1907. On the 4th of July 
1907, Muhammad Zubair filed in the court of the Subordinate 
Judge of Gbazipur the suit oui; of which this appeal has arisen. 
One of the pleas set up by the defendant was that the letter in 
question does not contain a sufficient description of the property 
and therefore having regard to the provisions of section 21 of 
Act No. Ill of 1877, could not be registered. The lower court 
overruled this contention holding that while the letter certainly 
does not give any description of the property there is ample 
evidence on the record to show what property^ is meant. It says ; 

The letter, though it does not describe in detail the property, 
yet is not ambiguous. It conveys all the property possessed by 
Musammat Khudija Bibi. The Khewats filed show what are 
those properties. It is not as if the property cannot be identified. 
She describes it sufficiently for all purposes of identification, 
liamely, the three sorts of properties, (1) inherited from her 
father, (2) from her mother, and (3) transferred by her husband 
to her.^^ The defendant appeals against the decree of the lower 
court. The first two grounds set out in the memorandum of 
appeal have not been argued before us. The ground which was 
argued, although not specifically set out in the memorandum of * 
appeal, was that the letter does not contain a description of the 
property dealt with sufficient to identify the same and therefore 
is not a document, which could, having regard to the provisions 
of section 21 of Act No. Ill of 1877, be accepted for registra- 
tion. It is true that in the course of the argument addressed to 
us the learned vakil for the respondent adopted as one of his 
arguments in the case that the letter does not show by itself that 
the property to which it refers is immovable property and 
sought to bring the document within the provisions of section 18, 
clause (/). But in our opinion this contention cannot be sus- 
tained. The word which is used in the translation for property 
is in the original and our experience is that this word 

is used for immovable property and when used for movable has 
prefixed to it some word like mankula showing that it is not to 
.be read in its original meaning. We have no doubt that the 
document is a non-testamentary document relating to immovable 
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property. The law requires that do such document shall be 
accepted for registration unless it contains a description of such 
property sufficient to identify the same. The learned vakil for 
the respondent contends that the description given in the letter 
is sufficient or at any rate can be made sufficient by reference to 
other documents. We have not to consider in this particular case 
what is intended by the words sufficient to identify.^^ Section 
22 of Act No, III of 1877, as amended by Act No. XVII of 
1899, provides that where it is, in the opinion of the Local Gov- 
ernment, practicable to describe lands by a reference to Govern- 
ment map or survey, the Local Government may by rule require 
that such lands shall for the purposes of section 21 be so des- 
cribed. The Local Government of these provinces has issued a 
rule which does require that lands shall be described by giving 
in their case the name of the village, pargana, tahsil and the 
revenue district in which the parcel of the land is situated. This 
rule has the force of law — vide section 69. It was published in 
the Local Gazette of 1897 and can be found in that Gazette, vide 
part I; page 50, rule 116, or in the Registration Manual, part II, 
rule 117. None of the information required by this rule 
has been given in the present case. It appears to us that 
the Sub-Registrar and the District Registrar were, as the court 
also finds, right in refusing to register the document on the 
ground that the description of the property given in it was not 
sufficient to identify the same. The learned vakil for the 
respondent wished to bring to his aid certrin Jchewats which are 
on the record and which he says contained information such as 
is required by rule 117. Those kkewats were not filed along 
with the plaint, and though they are endorsed as admitted 
against the defendants'^ there is nothing to show that they refer 
to the property to which the letter relates, the prayer of the 
plaint still remains that the letter and tho letter only be register^ 
ed. The Subordinate Judge in his decree only mentions the 
letter and says nothing about the khewats. We are satisfied 
that the document, which the respondent seeks to register did 
not and does not contain a description of the property sufficient 
to identify the same and that the provisions of rule 11 have not 
been compiled with. It is not easy to understand how the court 
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below holding this view regarding the document arrived at the 
conclusion that he can grant a decree in respondentia favour. 
The Civil Court could only do what the registrar could have 
done. We can find and have been referred to nothing in the 
law whereby his powers in this respect have been amplified. 
But it is contended that the provisions of section 22 are merely 
directory and that if the Legislature intended to shut out all 
documents to which it would apply^ it would have added some 
words to show that a document faulty ^in this respect is null and 
void. In reply to this argument we have only to quote the 
words used in section 21. They are positive and imperative and 
do not admit of an inference that they are merely directory, nor 
is it difficult to understand why they should be as imperative as 
they are. The object of registering a document is to give notice 
to the world that such a document has been executed and is in 
force. Persons who may seek to acquire any property covered 
by such an instrument are entitled to have the instrument so 
clearly worded that they can, while searching the registers, 
come upon the deed quickly and have no doubt as to its contents. 
The object of the statute would be to a great extent nullified and 
innocent persons exposed to great hardship and loss if they 
could be treated as purely directory. W e were referred to a 
large number of rulings, but they may broadly be divided into 
two classes. They were rulings dealing in effect with docu- 
ments which ought not to have heen registered but had been 
registered or with documents which were in dispute between the 
parties who were acquainted with the history and might reason- 
ably have known what property was referred to. Ko case 
exactly in point was cited to us. There was nothing brought 
before us w^hich would justify our overriding the clear provisions 
of the Act. We therefore allow this appeal, set aside the decree 
pf the lower court and direct that a copy of this judgment be 
sent through the District Eegistrar to the Sub-Registrar con- 
cerned. The appellant will get his costs in all the courts. 

Appeal allowed. 
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before Mr^ Justice Banerji and, Mt, Justice Tudlalh 
BURPATI BIBl AUD A 250 THEB (Plaihtipbs) <0. EAMRAGH PAL {Befehdi:nt)* 
Code of Ciml Frooedure {Act XIV of 1882), sections 285 and Attachment 
before judgment — Execution of decree — Sale by Munsif under Small 
Cause Court decree pending attachment by Subordinate Judge — Sale, 
a nullity — Jurisdiction, 

Certain immovable property bad been attached before judgment by the 
Subordinate Judge, and a decree was passed thereafter. The same property was 
sold in execution of a Small Cause decree by the Munsif to whom that decree 
had been transferred for execution. Seld that a re-attachment [by the Subor?* 
dinate Judge was unnecessary and that the Munsif had no jurisdiction to sell 
the property while under attachment by a higher court and the sale was a 
nullity, JJar Prasad v. Jugan Lai (1) followed. 

The facts of this case are fully stated in the judgment. 

Dr. Tej Bahadur SaprUj for the appellants. 

Munshi Qulzari Lai, for the respondent, 

Baneeji and Tudball, JJ. — ^The facts of this case are 
these. On the 24th of December 1898, Chunni Lai, the pre- 
decessor in title of the plaintiffs’ appellants, obtained a money 
decree against Sham Lai, Lachhmi Narain and others. In the 
suit in which that decree was passed an application had been made 
for attachment before judgment and in pursuance of that applica- 
tion certain shops were attached on the 11th of June ] 898. 
Several applications were made for execution of the decree but 
they were infructuous. Finally the plaintiffs applied for sale of 
the attached shops. The defendant Ramrach Pal thereupon pre- 
ferred an objection and on his objection being allowed on the 16th 
of September 1906, the suit out of which this appeal has arisen 
was brought by the plaintiffs on the I7th of May 1907 for a de- 
claration that the shops in question were liable to sale in 
execution of their decree. The title set up by Ramrach Pal 
was acquired by him under the following circumstances. One 
Musammat Janki obtained a decree against Lachhmi Narayan 
and others from the court of Small Causes at Cawnpore on the 
10th of June 1898. That decree was transferred for execution to 
the court of the Munsif of Farrukhabad and the shops in question 
were sold by auction on the 27th of July 1899, One Elunni 
Lai became the purchaser at the sale and subsequently sold the 

* First Appeal No. 118 of 1908, from an order of Prem Bebari, ofiaoiating 
Subordinate Judge of Farrukhabad, dated the 26tb August 1908. 

(1) (1904) I. L. E., 27 AH., 56. 
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shops to the respondent Bamrach Pal. It was on the strength of 
this auction purchase that Ramrach Pal objected to the sale of the 
property in execution of the plaintiffs' decree. The plaintifiV 
contention was that as the property was under attachment in exe- 
cution of their decree by an order of the Subordinate Judge of 
Farrukhabad the Munsif of Farruhhabad bad no jurisdiction^ 
having regard to the provisions of section 286 of Act XIV of 
1882, to sell the property, and therefore the sale by him was a 
nullity and Khunni Lai, the vendor of Eamrachpal, acquired 
no title under it. 

The court of first instance decreed the claim hut the lower 
appellate court set aside the decree of that court and remanded 
the case to it under the provisions of section 662 of Act XIV of 
1882. From this order of remand the present appeal has been 
preferred. 

In the first place we may observe that the order of remand 
was bad inasmuch as there was only one point to be determined, 
namely, the extent of Lachhmi Narain^s share and as to that an 
issue might have been referred to the court of first instance. 

In the next place we are of opinion that the view taken by 
the court below is erroneous. The property in question was 
attached before judgment in the suit of Chunni Lai. When 
he obtained his decree a re-attachment of the property was not 
necessary {vide section 490 of Act No. XIV of 1882) ; so that after 
the passing of the decree the attachment already made was to be 
deemed to be an attachment in execution of the decree. On the 
23rd of January 1899, an application was made for execution of ^ 
Chunni LaP s decree and it was prayed that the property already 
attached might be sold by auction. It appears from the execution 
proceedings that on the I7th of July 1899, the pleader for the 
decree-holder informed the court that as the same property w^as to 
be sold in execution of a decree held by one Jugal Kishore, he 
would apply for a rateable distribution of the sale proceeds under 
the provisions of section 296. The proceedings relating to the 
execution of the decree of Jugal Kishore were pending in the 
same court and therefore the court made an order that the case 
should be put up along with the execution case of Jugul Kishore 
and that if a sale t ook place in execution of the decree in Jugal 
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Kishore case, the question of ratedible distribution would be de- 
termined. The plain tifls^ application for execution remained 
pending till the 23rd of November 1899, when it was finally 
struck off the files for reasons to which it is not necessary to refer. 
It is thus clear that at the date on which the disputed property 
was sold under the orders of the Munsif the same property was 
under attachment in execution of decrees pending in the court of 
the Subordinate Judge. Section 285 of the Code of Civil Proce- 
dure, 1882, was therefore clearly applicable and under the rulings of 
this Court the latest of which is the case of Hav Prasad v. Jagan 
Lai (1) in which other rulings of this Court on the point 
are cited, the Munsif had no authority or jurisdiction to sell 
the property and the sale to Khunni Lai was a nullity and 
no interest in the property passed thereunder to him. The 
learned Subordinate J udge ignored the rulings of this Court 
and preferred to follow a ruling of the Calcutta High Court. 
He was bound as an officer subordinate to this Court to follow the 
rulings of this Court, although they might be in conflict with the 
rulings of other High Courts. In our judgment the defendant 
Eamrach Pal as purchaser from Khunni Lai acquired no title 
to the property in question, as the Munsif had no jurisdiction to 
sell it, and the only court which had authority to sell it was the 
court of the Subordinate Judge in which the decree of the plain- 
tiffs was pending and in which the plaintiffs had applied for sale 
of the property. The defendant however contends in the appeal 
preferred by him, (appeal from order No. 5 of 1909), that the 
suit is time-barred. He urges that the claim is in substance a 
claim to set aside the sale at which the defendant's vendor 
Khunni Lai purchased the property and ought to have been 
brought within one year from the date of the sale. We do not 
agree with this contention, as in view of the rulings of this Court, 
to which we have referred above, the sale to the defendant’s 
vendor was a nullity and it was not therefore necessary to set 
it aside. 

The result is that we allow the appeal, reverse the order of 
the court below, and restore the decree of the court of first 
iustance with costs in all courts. 

Appeal allowed. 
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JBefoTQ Mr. Justice 'Richards and Mr. Justice Alston, 

JwTlS, EOHAISr SIlSraH (Pj:.aintipp) v. BHAXJ LAL akd othbes, {Dbpbnbihts). * 

JPre-evipUon — Vendee stranger at date of sale ^Sulsequent aoqmsition of share 

hy vendee -^Cause of action Us pendens. 

Where a suit for pre-emption was dismissed for deficiency of court-fees in 
both the courts below, which decree was subsequently reversed by the High 
Court and the case remanded, and the vendee in the meantime acquired, the 
status of a co-sharer, held that the suit could not be dismissed, the pre-emptor 
having been entitled to a decree at the date of the institution of the suit. JSeld 
further that even if the date of decree can be looked to, that date must be the 
date on which the decree ought to have been made in the plaintiff’s favour and 
not a later] date. 

The facts of this case are set forth in the judgment. 

Babu Sital Prasad Qhosh. for the appeliant. 

Mr, B, E, 0^ Conor and Benode Behari, for the respond- 
ents, 

Eichaeds and Alstok, JJ. — This appeal arises out of a suit 
for pre-emption. The sale which gave rise to the alleged right 
took place on the 11th of September 1903. The present suit was 
instituted on the 10th of September 1904. The court of first 
instance dismissed the plaintifi[^s suit on the 22nd of December 
1904^ on the sole ground that the court-fee paid was insufificient. 

Tbe District Judge confirmed this decree of the court of first 
instance on the 11th April 1906. On the 25th of March 1907 the 
Court set aside the decrees of both the lower courts, holding 
that the court-fee was sufficient, and remanded the case to be 
disposed of on the merits. The only evidence of the custom of 
pre-emption was an extract from the wajib-vd-arz which pro- 
vided that if any co-sharer wanted to dispose of his share, he 
must in the first instance offer it to a co-sharer, and. then he ^ 
might sell it to a stranger. For the purpose of this appeal we 
must consider that at the time of the sale and of the institution 
of the suit, and also at the dates of the decrees of the Subordinate 
Judge and the District Judge mentioned above, the plaintiff was 
a co-sharer and the defendant vendee a stranger. It however 
appears that on the 7th of January 1906, the defendant vendee 
became a co-sharer in the village, and in the sense of the 
wajib-ul~arz was no longer a stranger. "When therefore the case 

* Second Appeal No. 228 ’of 1908 from a decree of 0. B. Steel, Bistrict Judge 
of Shall jabanpur, dated the 12th of Beoember 1907, confirming a decree of Aohal 
B^ari, guhordiiiate Judge of ^hahjahaupur, datpd th^ ^th of May 19Q7. 
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came back to the Sabordinate Judge for decision on the merits the 
defendant vendee filed an amended written statement in which 
he set forth the sale to him of the 7th of January 1906, and 
submitted that by virtue thereof he was not now a stranger and 
that the plaintifi’s suit should be dismissed. This contention 
having found favour with both the courts below the plaintiff 
comes here in second appeal. From the facts which we have 
stated it will appear that the plaintiff had a good cause of action 
not only at the time of the sale and at the institution of the suit, 
but also at the time when decrees in his favour ought to have been 
made by the court of first instance and by the court of first 
appeal. 

It is, contended on behalf of the respondents that the present 
ease is concluded by the ruling in Ram Gopal Y.Piari Lai (1). 
In that case, however, proceedings for partition were pending 
before the plaintiff^s suit was filed, and the partition proceedings 
were completed before the cou.t came to make its decree; wiih 
the result that the plaintiff had no longer the status w^hich would 
entiJe him to pre-empt the property. The court therefore dis- 
missed his suit. It is necessary to point out that the facts of that 
case very materially differed from the facts of the present case. 
The plaintiff in the case cited had by virtue of the partition, 
which bound all persons in the village, lost bis rights, and those 
partition proceedings had been instituted before the pre-emption 
suit was started. In the present case the plaintiff's position is 
just the same as it was when he instituted his suit. He w^as a co- 
sharer then and he is a co-sharer now. It is the defendant 
"' vendee’s position which has been altered. He has become a 
co-sharer, a status w^hich he did not occupy at the date of 
the sale, nor at the date of the institution of the suit, 
nor at the date when a decree in favour of the plaintiff 
ought to have been made. The decision in Ram Gopal v. Piari 
Lai was given on the 14th of June 1899. On the I5th of 
May of the same year a Fiill^Bench of this court had before it 
much the same question in the case of Janhi Prasad v. Ishar 
• Das (2). In that case it was held that a person in order to en- 
force a right of pre-emption must fulfil the conditions, and the 
(1) (1S99) I 4 L* B*, 21 AH., 441. (2) (1899) I. L. E., 21 AH., 374* 
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custom mast subsist, not only at the lime of the sale but also at 
the time Ti^hen the suit is instituted. The Court, however, 
expressly declined to consider what the result would be where 
the pkintifi had fulfilled the conditions at the time of the institu- 
tion of the suit, but was unable to fulfil them at the date of the 
decree. That being so, we think it extremely unlikely that a 
Bench of two Judges could have intended to decide the question 
which the Full Bench had left undecided, and in a case in which 
that quest ion did not strictly arise. With the exception of the 
observations in the case of JRam Gopal v. P-ictri Lai the deci- 
sions all seem to show that it has been the opinion of this court 
that the date of insti'ution of the suit w^astbe crucial date; and 
that if the plaintiff was able at that time to fulfil the conditions 
necessary to entitle him to a decree a decree ought to be made in 
liis favour. See the cases of Bhagwan Das v, Mohan Lai (1) 
Ram Hit Singh V. Narain Rai (2), Narain Singh v. Parbat 
Singh (3), Ghasitey v. Qobind Das (4), Serb Mai v. Hukam 
Singh (6), Nasir Ali (v, NatJio Bibi (6), Nabihan Bibi v, 
Kaleshar Rai (7). Even if we assume, how’ever, that the 
plaintiff must fulfil the conditions of custom or contract at the 
date of the decree, the plaintiff in the present case did fulfil the 
conditions at the date on which a decree in his favour ought to 
have been made, namely on the 22nd December 1904 ; and he 
continued to fulfil the conditions W’^hen the case came before the 
court of first appeal. We think that it would be contrary to all 
justice to hold that because the court of first instance and the 
court of first appeal made an erroneous decision the plaintiff 
should be denied a decree which, it must be admitted for the 
purposes of this appeal, he w«s entitled to. The learned counsel 
on behalf of the respondents has been obliged to admit that if 
the Subordinate Judge on the 22nd December 1904 had made a 
decree in the plaintiff's favour, no subsequent purchase of a share 
in the village by the defendant vendee could have interfered with 
the plaintiff's rights. We think that even if the date of the 
decree were to be considered as regulating the rights of the 
plaintiff pre-emptor, it must be the date on which a decree in the 

(1) (1903) I. L. E.,-25 Al]., 421. (4) (1908) L L. B., 30 All., 467. ^ 

(2) (1904) I. L. E., 26 All., 389. (5) (1908) I. L. E., 20 All., 100, 

13.) (1901) I, L. E., 23 All., 247. (6) (1906) 26 A* W« H., 215, 

(7) Weekly Kotes 1907, p. no; 
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plaintiff’s favour would have been made^ but for the error of the 
court, and not the date on whioh, the error having been corrected, 
the case came back to the court to be dealt with cn the merits. 
Under the circumstances of the case we think it unnecessary to 
express an opinion as to what would have been the result if the 
plaintiff had lost his right of pre-emption by not fulfilling the 
conditions after the institution of the suit and before the case 
came back to the court for disposal in the ordinary course. We 
allow the appeal, set aside the decrees of both the courts below, 
and remand the case to the first court through the lower appel- 
late court with directions to re-admit it to its original number in 
the register and to dispose of it on the merits. The appellant 
will have his costs in this court. Other costs will abide the 
result. 

Appeal allowed* 

Before Sir Q-eorge Knox, Knight^ Acting Chief Justice and Mr. Justice Griffin, 
HARNAHD and othees (defendants) v. KALLU (Plaintiff) and 
SHEO SINGH (Dependant).* 

JPre^emption — W ajih-uUars -^Construction Custom ^^or Coutraot — Silence as to 
right of pre-emjption in wajih-ul-arz of last settlement — Duties of Settle* 
ment Officers when ^preparing record of rights. 

Where, in a suit for pre-emption, the xoapl-uUarz of 1833 made no mention 
of the right and the subsequent wajib-ul-arz of 1833 referred to the right of 
pre-emption in the following terms : “ In future every one would he entitled to 
transfer etc/% and the wajil-ul-arz prepared at the settlement of ISSOwas silent 
as to any right of pre-emption existing in the village, held that the record of 
1863 was one of custom and that the silence of the record of rights of the latest 
settlement in respect to pre-emption was not a silence from which any inference 
opposed to the existence of the right of pre-emption could be drawn, inasmuch 
as the rules framed for the settlement of the district under section 257 of Act 
No. XIX of 1873 did not require the settlement officer to put on record any custom 
of pre-emption. Tota v. Sheo Narain^ P. A. P. 0. No. 135 of 1898, decided on 
June 15, 1899, dissented from. 

This was a suit for pre-emption on custom recorded in the 
village wajih-ul-arz prepared at the settlement of 1863. The 
clause in the wajih-ul-arz, was as follows ; — In future every one 
would be entitled to transfer his Jiaqwiat in wide or in part, by 

* Appeal No. 19 of 1908 under section 10 of the Letters Patent from a judg- 
ment of Banerji J., dated the 7th of May 1908 reversing a decree of A. Kendall, 
District Judge of Meerut, dated the 19th December 1903 vrho reversed a decree 
of Bhola IJath Seth, Munsif of Kairana, dated th§ 27th of July 1903, 
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sale or mortgagej but first) to shihnii co-sharers and on their refusal 
the transfer can be made to other co-sharers in the paiti or deh and 
if nobody from the village be willing to take the then 

the vendor or the mortgagor stall be entitled to transfer the same 
to a stranger*^^ The court of first instance held that the ^oaj^6- 
ul-arz was prima facie good evidence of custom and decreed the 
suit The defendants ap[)ealed to the District Judge and filed in 
that court a copy of the wajih-ularz of the village prepared in 
1833. In that wajib-ul-arz there was no reference to any right 
of pre-emption. The lower appellate court also found that after 
1863 a perfect paitition of the village was effected and no new 
wajib-ul-arz w^as prepared, that there was no reference to pre- 
emption in the wajih uUarz of the recent settlement of 1890 and 
that no cases of pre-emption took place in the village up to the 
year 1863, though the occurrence of transfers could not be denied ; 
neither were any cases proved since that time. li 'accordingly 
held that the gentry in the wajib'UUarz of 1863 referred to a 
contract as was held in the High Court in the case of Tota Earn 
V. /SW unreported, w'hich had reference to- this part of 

the district, and dismissed the suit. 

The plaintiff appealed to the High Court. The case w^as put 
up for hearing before Banerji, J,, who delivered the following 
judgment : — # 

“This was a suit for pre-emption based upon custom. As evidence of 
custom the plaintitf relied upon the wajih-ul-arz of 1863. The learned Addi- 
tional Judge says in regard to that document : ‘ It may refer to a custom or to a 
new contract.’ If that is so, then according to the Full Bench ruling in 
Musammat Majidan JBihv v. Sheihh Say at an (1), which has been followed in . 5 , 
many cases the record should be regarded as the record of a custom. In the 
wajib-ul-arz now in question the entry as to pre-emption comes under the 
heading of transfers. It does not clearly show that it records a contract which 
the oo-sharers agreed to abide by in future. Eef erring to what may take place in 
future it says that co-sharers may in future mortgage or sell, hut subject to the 
rule of pre-emption therein recorded. It may be that the rule so recorded is the 
rule of pre-emption prevailing as a custom at the time of the preparation of the 
wajih''ul~arz. Lower down the document says that for other customs, the zoajih- 
uUarz of tho previous settlement should he referred to. The inference from 
■ this is that what precedes is also the record of a custom. However, as it is not 
'clear that the entry in the tioajih-ul-arz is the record of a contract, it must 
according to the ruling referred to above be deemed to be the record of a custom. 

The circumstance of there being no mention of pre-emption in the loajih^'uUarz 
( 1 ) Weekly Hotes, 1897, p. 3. 
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of 1833 is inconclusive. The ground on whicli the court below has dismissed 
the claim cannot therefore be supported. The appeal is allowed with costs, and 
the case is remanded to the court below under section 562 of the Code of Civil 
Procedure with directions to readmit it under its original number in the register 
and dispose of it according to law.’* 

From the above judgment and order of Banerji, J., an 
appeal under section 10 of the Letters Patent was preferred by 
the defendants-respondents- 

Dr. Scitish Ghandra B merji (iov whom Babu Jagabandhu 
Phani) for the appellants, submitted that the entry in the 
wajih-uUarz was the record of a contract. In the wajih-ul arz 
of 1833, although there were definite references to mortgages, to 
the manner of their redemption and to several other matters, 
there, was absolutely nothing which could be construed into a 
reference to any right of pre-emption. It was evident that the 
rule of pre-emption had not been adopted in 1833. The opening 
words of the clause in the wajib-ul-arz of 1863 upon which the 
plaiiitiS had based his claim were in future This showed 

that at the time of settlement the co-sharers were agreeing as to 
some future arrangement. They never purported to re(30rd a 
pre-existing custom as no such custom ever iu fact existed. The 
court of first appeal found that no cases of pre-emption occurred 
in the village up to 1863, and although transfers took place, 
there was no case of pre-emption proved since 1863. This 
finding, coupled with the fact that the wajih ul-arz prepared at 
the settlement of 1890 made no mention of any right of pre-emp- 
tion, shows that the entry made in 1863 was based upon a covenant 
^ which expired with the settlement. 

In a, previous case from the same part of the district under 
similar coiiditions a similar wctjib-ul-arz was construed by a 
Division Bench of the High Court as the record of a contract. 
Tota V. Sheo Narain (1). 

Mr. My L. Agarwala^ for the respondent, was hot called 
upon. 

The following judgments were delivered ; — 

Knox, A. C. J.—It will be sufiScient for the decision of this 
Letters Patent Appeal to say that after bearing all that could 
be said on behalf of the appellants, I fully agree wdtb the 

(1) 6 A L. J. B., 715. 
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decision arrived at by my learned brotlier and with the reasons 
which he has given for that deoision. In the course of the 
arguments my attention was diwyn to an unreported decision of 
this Court; l^ota v. Sheo l^arain. (1) I was one of the Judges 
who decided that case and I wish clearly to state that on a more 
careful consideration of the question at issue in that case which 
was the same as the que‘tion at issue in this case^ I am not 
prepared to adhere to what I then said and held. The reason 
for my decision in that case was mainly that in the record of 
rights prepared in 1890 no mention was made of the right of 
pre-emption while there had been mention of the right in the 
record of rights prepared at the settlement of 1863. From the 
silence in the record of rights of 1890 mainly; and for other 
reasons I inferred that the entry in the record of rights was a 
covenant recorded in the year 1863 and that being the case the 
covenant could not be considered binding beyond the setilement 
in the course of which it was made. 

In that case the attention of the Bench was not drawn to.the 
provisions of the law in force when the record of rights was 
prepared in 1863 (viz,, Regulation VII of 1822) or to the orders 
of the Board of Revenue under which the record of rights of the 
1863 settlement was prepared, to the law and to the farther orders 
in force when the settlement of 1890 was made. Regulation VII 
of 1822; section 9, enacted that it shall be the duty of collectors” 
on the occasion of making or revising settlements of the land rev- 
enue to ^^unite with the adjustment of the assessment the object of 
ascertaining and recording the fullest possible information in 
regard to landed tenures, the rights, interests and privileges of ^ 
the various classes of the agricultural community. *For this 
purpose their proceedings shall embrace the formation of as 
accurate a record as possible of all local usages connected with 
landed tenures etc.” The Board of Revenue in their Circular 
No. 24 of 1868 recalled the attention of settlement officers to 
these rules and laid down that in the first clause of the wajib^uU 
arz there should be recorded the custom relating to pre-emption 
in the village together with several other customs^^ and settle- 
ment officers were directed to confine themselves in the 

(1) F. A. 0. No. 135 9 f 1898 decided 15tli June 1899, 
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wajib-uUdTZ to a record of such usages and customs which they 
found to be actually in existence,^’ It was further ordered that 
particular care should always be paid to the attestation of the 
wajib'UUaTZf that the presence of all the parties interested should 
be secured, and the provisions carefully explained and read over to 
them, when possible, by an English oflBcer/^ As nothing to the 
contrary has been shown to us it is only right that we should 
presume that the record of rights, which is before us in this ap- 
peal, was prepared in accordance with the law and these instruc- 
tions especially (seeing that it can bear such a construction with- 
out any violence done to it), and that it is a record of the custom 
of pre-emption found by the settlement officer existing when he 
prepared the record. 

It need hardly be said that if the language of the wajib-ul-arz 
prevented our forming such an inference, neither the Eegulation 
nor the Circulars could convert what was not a custom into a 
custom, but as I have pointed out above, this difficulty does not 
exist in the present case. When the settlement of 1890 was 
under preparation, Eegulation VII of 1822 had given way to 
and bad been repealed by Act No. XIX of 1873. Section 62 
and following sections of Act No. XIX of 1873 deal with the 
formation of the record of riglits (wajib-ul-arz). The section 
that alone bears upon the immediate point is section 65. Tha^- 
section runs as follows : — 

The Settlement Officer shall also record the arraugemeAi 
made by himself or agreed to by the co-sharers, 

^ (a) Eor the distribution of the profits derived from sources 

common to the proprietary body. 

(b) Eor fixing the share, which each co- sharer is to contri- 
bute of the Government revenue and of the cesses levied under- 
any law for the time being in force, and of the village expenses. 

(c) As to the manner in which lambardars or co sharers 
are to collect from the cultivators. 

(d) As to any other matters which he may be directed to 
record under rules framed under section 257. 

The Settlement Officer may, subject to rules to be made from 
time to time by the Board, with the previous sanction of the 
Local Government, fix, and shall record 
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(e) The amouufc of instalments of rent and the res^pecbive 
dates for (heir payment; 

(f) The dates for the payment of any amounts payable by 
inferior to superior proprietors under section 54, clause (I); and 

(g) The dates on which profits shall be divisible by lambar- 
dars. 

The custom of pre-emption then would no longer be recorded 
unless it w^as a matter which the settlement officer w’^as directed 
to record under any rule framed under section 257 of Act No. 
XIX of 1873 as amended by section 7 of Act No. yxn of 
1879. 

The rules for the Muzafiarnagar Settlement framed under 
section 257 are to be found in the BoaixTs Circular No. 9 of De- 
partment J, edition of 1890. Paragraph 9 runs as follows : — 

A memorandum of the village customs will be a ppended 
to each Jehewat by the Assistant Settlement Officer when he veri- 
fied the javiabandi, and will take the place of the document 
hitherto known as the wajib-v,l-arz It will conlain those 
particulars only which the settlement officer is required to record 
under section 65 of the Revenue Act, as amended by section 7 
of Act VIII of 1879. It should be verified at the same time 
and in the same manner as the hfiewat is verified. 

There is nothing here which requires the seltlemeut officer 
to put on record any custom of pre emption. I have examined 
the rules and find that nowhere else do they allude to this sub- 
ject. On referring to the final report on the settlement of the 
Muzaffarnagar district, 1892, I find the following: — 

Paragraph 128. — No new wajib-uharz has been prepared for 
the settlement. A statement called the memorandum of village 
customs takes its place, the contents of which have in tahsils 
Muzaffarnagar and Kairana been strictly limited to the matters 
required to be entered by section 65 of the Revenue Act, all of 
which, it may be noted, are recorded as matters not of custom, 
but of arrangement or agreement. In tahsils Jansath and Budha- 
na the memorandum^ was framed so as to include any special 
village customs ; but it does not even there supplant the old 
wajih-ul-arz^ which still remains in force for all mattei^s not now 
provided for. 
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The village with which we are concerned is situate ia 
parganas Jhiajhaaa, tahsil Kairaaa. The silence therefore ia 
the record of rights of 1890 is not a silence from which any 
inference opposed to the esistenoe ot the right of pre-emption 
cam be drawn. The probability is that if the Circulars were be- 
fore myself and my brother Aikmah when we decided F. A. 
F. O. IsTo. 135 of 1898, our decision would have been different. 
Certainly mine would have been. This appeal is dismissed with 
costs. 

GBiFriN, J. — I agree. 

Appeal dismissed^ 


Before Sir George Knox, Knight ^ Acting Chief Justice and Mr, Justice Griffin, 
DARYAO SINGH (Defeistdint) JAHAN SINGH ahd others (Plhhtiffs)* 
Wajih-ul-arZ’^-Bre^em^tion^Custom or contract — Interpretation of document--^ 
B xchang e—V ariation to terms of wajih-ul-ars. 

An exchange gives rise to a right of pre-emption when such right arises 
on a sale. Where there has been a variation in the terms of the wajih-uhar»es 
prepared respectively at two settlements, and the previous recorded 

a custom, held that the variation in the terms of the later wajih-ul-ar» did not 
necessarily a:Sect the custom. Gulah Singh v. Jag Bam, [1906] 3 A, li. J. B.,646 
distinguished. 

The facts of this case are fully set forth in the judgment. 

Dr. Tej Bahadur Sapru, for the appellant. 

Babu Jogindra Nath Ghaudhri (for whom Babu Sarat 
Chandra Ghaudhri)^ for the respondents. 

Knox, A. 0. J. and Gribfin, J.— The facts which gave rise 
to the suit out of which this appeal has sprung are briefly as 
follow^s: — One Mnkhtar Singh who held a share in village 
Hisanda on the 28Gh November 1905, exchanged that share for 
a share of property held by Daryao Singh the present appellant 
in village Billooltpura. Jahan Singh and Sarup Singh minor 
under the guardianship of his brother Jahan Singh, claimed that 
in consequence of this exchange, a right of pre-emption arose in 
their favour. They base their right of pre-emption upon i\iQ wajih- 
ul-arz of 1860 in which they maintain that in every case of 
transfer by a co-tharer, a preferential right of pre-emption exists 
in favour of own brothers or other ekjaddi relatives. Jahan 

* Eirst Appeal No. 77 of 1908, from a decree of B. Z, Dalai, Additional 
Diatriot Judge of Meerut, dated the 4th of Janimiry 1908. 
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Singh and Sarup Singh are admittedly the own brothers of Mukh- 
tar Singh. In defence it was contended that the provision in the 
wajib-ul-arz relating to pre-emption Nvas the record of a con- 
tract not of cusiom and tliat it came to an end ^hen the sottle- 
ment of 1870 determined. It was further contended that if the 
court was not prepared to hold that it was the record of a con- 
tract^ the provision in the wajib^iil-arz in question did not really 
give a preference in favour of ^^own brothers that the proper 
construction to put upon it was that own brothers stood upon an 
equal footing with Bhai ehajaddi. It was further contended that 
. the plaintiffs had consented to the exchange. There was also a 
plea to the effect tliskithewajih-ul-arz gave no ricfht of pre-emption 
in case of an exchange. The court below has held that the pro- 
vision in the wajib-ul-arz was a record of custom and not of 
contract, that it gave preference to ^^own brothers over all others, 
that there was no reliable evidence to prove that plaintiffs con- 
sented to the exchange^ It followed a ruling of this Court to 
the effect that an exchange does give rise to a right of pre-emp- 
tion when such right arises on a sale. It therefore decreed the 
suit in plaintiffs* favour. The defendant comes here in appeal 
and repeats the pleas to which we have already referred. The 
learned advocate who appeared for the appellant has argued the 
case with great caie and has advanced all that could possibly be 
said on behalf of his client. We also feel that this is a case in 
which we should have been glad to hold that, there was no right 
of pre-emption particularly in view of the consequences that 
must arise on our decision, but we find ourselves constrained to 
hold otherwise. The exchange effected the settlement of a dis- 
pute in a suit brought by the appellant against Mukhtar Singh in 
a matter of profits and the exchange was decided upon by a 
punchayat and does seem, for the time, to have put an end satis- 
factorily to the dispute between the parties. But after a careful 
consideration of the wajib-ul^arz we are satisfied that it, is 
a record of custom, not of contract. Great stress was i aid upon 
the case reported in 3 A. L. J. E., 646. In that case however 
there was satisfactory evidence that there had been no custom of 
- pre-emption existing in the village in the year 1836 and there 
was apparently strong evidence to the effect that even afterwards 
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there was no instance of pre-emption being claimed in the 
village. In the case before us there is no evidence as to what 
were the circumstances prior *to the wajih-ul-arz of I860. That 
wajib-ul-arz has also been placed before us, and it is in our 
opinion as clear a record of custom as is the wajib-ul-arz of 1870. 
There is some difference in the terms in which the two wajib-uh 
of 1860 and 1870 record the custom, but as regards the 
preference to own brothers there is really no difFerenee and it 
is after all with that with which we are concerned in this appeal, 
and that is all that we find, 'y 12 ;., that in the village there was a 
custom by which on a transfer, a right of pre-emption arose in 
favour of the own brother of the transferor. We have also been 
taken through the evidence and we agree with the view expressed 
by the court below that it has not been proved that the plaintififs 
respondents consented to the exchange. Nothing was said to us 
on the fourth plea takeu in the memorandum of appeal and we see 
no reason to differ from the rulings cited. The result is that all 
the pleas taken in the memorandum of appeal fail. We dismiss 
the appeal, but under the circumstances we direct that each party 
bear his own costs. 

Appeal dismissed. 


Before Mr. Justice Banerji and Mr. Justice Tudhall, 

DEBI SAEAlSr PANES (Plaintifi’) < 0 . EAM-JAS aud othebs (Defeotjants),* 
Act {local) ATo. Ill of ISOl, [Land Revenue Act), Section 233 {h) — Mode of 
^ar tit ion^ Suit in Civil Court — Maintainability of. 

In an application for partition of revenue paying property tLe defence was 
tliat there had been an imperfect partition in which Mata No. 28 was left joint 
and Mras Nos. 1 and 3 were given to defendants and kura 2 to plaintiff and certain 
defendants. The plaintiff was referred to a civil suit. He brought a suit for 
declaration of his right to kura 2 but did not claim any relief in respect of 
TeTiataNo.2^. A decree was. passed in his favour. Thereupon the Eevenue 
Court ordered that any deficiency in the defendants’ share should be made good 
from Mata No. 23. Plaintiff brought this suit for a declaration that the defend- 
ant could not get any land out of khaia No. 28. Meld that the suit was one 
relating to partition or union of mahals and could not be regarded as a suit under 
section 111 or 112 of the Eevenue Act, The dispute related to the mode of 

♦Appeal No. 11 of 1909 under section 10 of the Letters Patent from a decree 
of Knox, J., affirming a decree of F. D. Simpson, District Judge of Gorakhpur, 
dated the 31st of July 1907, who reversed the decree of Jogindra Nath Ohauilhri, 
Muusif of Basti, dated the 21st of January 1907. 

L. P, A. No. 11 of 1909. 
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partition made by tbe Revenue Court and a Civil Court had no jurisdiction to 

entertain it. 

The facts of this case are as follows ; 

On. the 4th of May 1904, the defendants first party in the 
suit applied for partition of their zamindari village alleging that 
the whole of it was joint. Upon the plaintiff’s preferring an 
objection that the village had already been imperfectly partltio,n6d 
in 1846, whereby kuras Nos. 1 and 3 were allotted to the defen- 
dants first party, kura No. 2 to the plaintiff and defendants 

second party, and Mata No. 28 was left common to the whole 

village and that kma No. 2 was then th« exclusive property of 
the plaintiff and ought to be excluded from partition, he was 
referred by the'Eevenue Court to get his title established in the 
Civil Court. The plaintiff thereupon brought a suit in the Civil 

Court and obtained a decree on the 3 ist March 1906, declaring 

that kura No. 2 belonged solely to him. After this the revenue 
authorities proceeded to make a partition and m doing so they 
directed that any deficiency in the share of the defendants first 
party should be made good out of the common land in khata No. 
28. Thereupon the suit out of which this appeal arose was brought 
by the plaintiff for a declaration that in khata No. 28 which was 
common to the entire village, he owned and possessed lands 
in proportion to his 5 annas 4 pies share, and that the defendants 
first party had no right to have their deficiency made good out of 
the share of the plaintiff. He also prayed for an injunction res- 
training the defendants from getting the deficiency made good 
in that way. The court of first instance decreed that plaintiff’s 
claim) but the lower appellate Court dismissed it,. holding that 
under section 233 (h) of Act No. Ill of 1901, the suit was not 
cognizable by the Civil Coni’t. The plaintiffs preferred a second 
appeal to the High Court and the decision of the court of first 

appeal was affirmed by Knox, J. i a j? 

The plaintiff preferred an appeal under section 10 of the 

Letters Patent. , . , j 

'Bah-a Jogindra NathOhaudri,'M.mlyi Ohulam Mujtaba md 
Bahn Porto'i Ctoan Cfeatterji, for the appellant. 

■ Pandit Baldeo Bam Dave and Munshi Iswar Saran, for the 

t^eBpoBdeiit. 
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Banerji and TudbaLL^ JJ. — The only question raised in 
this appeal is whether the suit brought by the plaintiff appellant 
is cognizable by the Civil Court. The suit was brought under the 
following circumstances : On the 4th of May 1904, the defendants 
first party applied for partition of the village Majhana Baikunth, 
alleging that the whole village was joint. The plaintiff preferred 
an objection to the effect that an imperfect partition of the vil- 
lage had been made in 1846, under which Jcuras Nos. 1 and 3 were 
allotted to the defendants first party and hm^a No. 2 to the plain- 
tiff and defendants second party, that Jchata No. 28 was common 
to the whole village and that kura No. 2 was the exclusive pro- 
^ perty of the plaintiff and, ought to be excluded from partition. 
The Revenue Court referred the plaintiff to the Civil Court and 
thereupon hQ brought a suit for a declaration that Imra'So. 2 was 
his exclusive property. On the Sist of March 1906, he obtained 
a decree from the court of the Subordinate Judge declaring that 
kura No. 2 belonged solely to him. After this the Revenue 
authorities proceeded to make a partition and in doing so directed 
that any deficiency in the share of the defendants first party 
should be made good out of the common land in khata No. 28. 
Thereupon the suit out of which this appeal has arisen was 
brought by the plaintiff for a declaration that in khaia No. 28, 
which is common to the entire 16 annas of the village, he owned 
and possessed lands in proportion to his 5 annas 4 pies share, aud 
that the defendants first party had no right to have the deficiency 
in their share made good out of the share of the plaintiff. He also 
prayed for an injunction restraining the defendants first party 
from getting any deficiency in their share made good out of lands 
in No. 28 to the extent of the plaintiff^s 5 annas 4 pies 
share. 

The court of first instance decreed the plaintiff^s claim but the 
lower appellate court dismissed it holding that under section 233 

of Act No. Ill of 1901, the suit was not cognizable by the 
Civil Court. 

This decision of the lower appellate Court having been affirm- 
ed by a learned Judge of this Court the j)resent appeal was pre- 
ferred under the Letters Patent. We are of opinion that the 
suit is not cognizable by the Civil Court. It is clearly a suit 
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relating to partition or union of mahals and unless it can be re- 
garded as a suit brought under sections HI or 112 of the Act/the 
cognizance of it by the Civil Court is prohibited by section 233. 
Section 112 is admittedly inapplicable. We are also of opinion 
that section 111 does not apply. When application was made for 
partition by the defendants first partj^, the plaintiff did, as we have 
said above, prefer an objection and was thereupon referred to the 
Civil Court under section 111 of the Act. He brought a suit in 
the Civil Court but he did not inclnde in his claim any prayer for 
relief in respect of hhata No. 28. Apparently be raised no objec- 
tion in regard to that khata. In his plaint he admits that the 
khata is common to the whole village but he says that certain plots 
which represent his one-third share ought to be excluded from 
partition. If, as he now alleges, those plots were his exclusive 
property, he ought to have objected to their partition when notice 
was issued to him under section HO. Not only did he not raise 
any such objection but when he brought a suit in the Civil Court 
he did not include in his claim the khata No. 28. It is therefore 
too late for him now to institute the present suit, the object of 
which is to disturb the partition which the Revenue authorities 
have made. It is true that the suit was brought before the com- 
pletion of the partition, but as it is not a suit contemplated by 
section 111, the plaintiff was not competent, in onr opinion, to 
bring it in the Civil Court. What in reality he objects to is the 
mode in which the partition has been made. If he considered 
that the order of the court of first instance in regard to the mode 
of partition was improper or incorrect his remedy was an appeal 
from that order. As he had an opportunity of raising the objec- 
tion now brought forward and he did not avail himself of that 
opportunity, he is not entitled to bring the present suit. This 
was held in Mithi Mai v. Tej Singh {1), and in Khasay v. Jugla 
(2). The learned vakil for the appellant lias relied on the ruling 
on Muhammad Jan v. Sadanand Pande (3). That case was 
decided with reference to its special circumstances and has in our 
opinion no bearing on the present case. In this view we deem it 
'unnecessary to express any opinion as to whether or not we agree 
with the decision arrived at in that case. In our judgment 

(1) (1907)1. L. E. 29 All., 604. (2) (1903) L L/B., 28 AU^ 432. 

(3) (1906) 1. Jj, B., 28 All., 394. 
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having regard to the provisions of section 233f'/i: j of Act III of 1909 
1901 this soil} was not cognizable by the Civil Court and the 
appeal must fail. We accordingly dismiss it with costs. Panbe 

Appeal dismissed. * . Bamja^, 
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Before Sir Gfeorge Knox^ KnigM, Acting Chief Justice and Mr. Justice (Jriffin. 

BAIJ NATH BASS and othees (Petitioistees) SOHAN BIBI (Opposite 

Party.)* 

Code of Chil Frocedure (Act V. of 1908 J sections 2, 109, rule 1, Order XIV 

-■^-Practice — Appeal to the King in Council^Order of remand-- Order 

-^final and interlocutory . 

An order of remand wJiicli determines only a part of the case and leaves 
other matters still to be determined is not a ‘ final order,’ within the meaning of 
section 109, Oode of Oivil Procedure. Baiyid Muzhar Mossein v. Bodha Bihi, 

(1), Standard Discount Go. v. Da O-range (2), and Salaman v. Warner (3), 
referred to. 

The facts of this case are as follows : — 

The plaintiff who is the daughter of one Parsottum Das 
alleged that her father had been adopted in 1860 by one Musam- 
mat Manki Bahu to her deceased husband, Babu Harish Chan- 
dar. Parsottam Das predeceased Manki Bahu who died in 
1893. In 1896 there was litigation between Harish Chandra's 
daughters and Parsottam Das's widow which terminated in a 
compromise and deoree on May 28, 1896. On January I5th, 1906, 
plaintiff instituted this suit on the ground that her ’’mother w’^as 
not competent to enter into a compromise which would bind the 
estate after her death. Twelve issues were fixed in the case out 
»of which, with the consent of the parties, only five were tried by 
the court of first instance. That court found that Parsottam Das 
bad been validly adopted by Manki Bahu, but that the compro- 
mise was neither fraudulent nor collusive, that it was executed 
with the plaintiff's knowledge for consideration and the plaintiff 
W’as bound by it, and that the claim was barred by time. 

The suit was accordingly dismissed. The plaintiff appealed 
and the High Court held on. the authority of Qohind Krishna v. 

Khunni Lai {4) , that the compromise amounted to an alienation 

* Application in Privy Council Appeal No. 9 of 1909. 

’ (1) (1894) I. L. B., 17 AH., 112. (3) (1891) Ii. B., 1 Q. B. B., 734. 

(2) (1877) L. B., 3 0. P. B., 67. (4) (1909) I. L. B., 29 All., 487, 
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1909 by tliG wiclow^of Piirsottacn Das and artiole 125^ Limitabion Acb^ 
BiiJ Nath 1877, schedule II, applied so far as tlie claim was in respect of 
immoveable properby. The High Court upheld the finding of 
Bohan Bxbi. Court below on the question of adoption, bub having reversed 
its finding on the question of limitation and of the plaintiff’s right 
to sue the Hon’ble Court remanded the case to the court below for 
determination of other questions. 

The defendants applied for leave to appeal to His Majesty in 
Couueil. The valuation of the claim was Ss. 1,04,784. 

Mr. B, E, O'Gonor (with him Dr. Tej Bahadi^r Sapru and 
MuDshi OoJml Pmsc(,d)j for the opposite party showed cause 
— There is no 'decree ’or 'final order’ appealable to the Privy 
Council. The decision so far has been on preliminary points and 
material points in the case remained yet to be decided. He cited 
Badha Krishan v. The Collector of Jaunpwr (1), Tir unaraycona 
v. Gopalasami (2), Ishvargar v. Gandasama (3), ffabib-un- 
nissav, Miinawar-ion-nissa (4), Pahh DImri v. Badha Prasad 

( 5 )- 

Di\ Satish Ghandar Barter (with him Pandit Moti Lai 
Nehru) for the applicants : — The order of remand sought to be 
appealed against was a ' decree ’ or ' final order ’ within the mean- 
ing of section 109 and O. 45, R. 1. sch. I, Code of Civil Proce- 
dure. It was an order one which decided the cardinal points of' 
the suit and could not be questioned again in the suit, Muzhar 
Hossein v. Bodha Bibi (^6). The fact that the decision of the other 
issues might ultimately be in the defendants’ favour would not 
make this order an unappealable one, Bahimbhoy Habihbhoy 
Turner (7). It was not necessary to consider decisions of ' the 
Indian Courts of a previous date. The case in 26 AIL, it was 
submitted, was not correctly decided, inasmuch as it was in conflict 
with Abdul Bahim Khan v. Hari Baj Singh (8), and proceeded 
upon a misconception of what the Privy Council had ruled in 
Forbes Y. Ameer oomssa (9), All that their Lordships ruled in that 
case was that the fact that the appellant had not appealed against 

(1) (1900) L L. R., 23 AU., 220. (5) (1878) I. L. E., 2 All., 65. 

(2) (1889) I. L. B., 13 Mad., 3A9. (6) (1894) I. L. B.. 17 All., 112. 

(3) (1884) I. L, B., 8 Bom., 548. (7) (1890) I. L. B., 15 Bom,, 155. 

<4) (1903) L L. B., 25 All., 629, (8) 1900) I. L. B., 22 AH., 405. 

(9) (1865) 10 BI. I. A., 340, 
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the order of remand did not preclade him from impeaching the 
correctness of the order’in his appeal against the final decree. 
Besides, in the present case not only has a question of limitation 
been decided, hut also the question regarding the plaintiffs locus 
sia-ncZi to maintain the suit. In Ghandrcb Kunwar v. Narpcvt 
Singh (1), only one out of several, cardinal points was decided by 
the High Court, but leave was given and the Privy Council enter- 
tained an appea' from and upset the order of remand. Eeference 
was also made to Civil Procedure Code, section 105 (2) and to 
Act XIV of 1882, section 594. 

Mr. jB. E, O’GonoTj was heard in reply. 

Knox, A. 0. J. and Griffin, J. — On the 12th of February 
1909 a Division Bench of this Court, after hearing an appeal 
presented by Musammat Sohan Bibi against Musammat Hiran 
Bibi and others, allowed the appeal, set aside the decree of the 
court below and remanded the case to that court with directions 
to, reinstate it under its original number in the register and 
dispose of it according to law. We are informed that the court 
below has fixed the 11th of July and intends to proceed to 
try the case remanded on that date. On the 8th of May the 
defendants who were respondents to the appeal in this Court 
put in a petition for leave to appeal to His Majesty the King 
in Council as an appeal from a judgment and decree of this 
Court. Upon no*tice going to the other side to show cause why 
leave should not be granted, Musammat Sohan Bibi has appeared 
to show cause. Her contention is that the order of this Court, 
^ dated the 12th February 1909, is an interlocutory order and that 
the application for leave to appeal is premature. Before going 
farther, a brief statement of the case will be useful. The suif out 
of which the appeal to this Court arose was a suit brought by 
Musammat Sohan Bibi for a declaration that a transfer of certain 
property effected by a compromise and a decree be declared to 
be null and void so far as she herself is concerned, upon the 
death of Musammat Manki Bah a, the widow of one Babu Haris 
Chander. 

(1) (1906) I. Ii. R., 29 AU., 184. 
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1909 The court of first instance found, and this Court has oou- 

n^TT -Nr imr" firmed the finding, that Babu Parsotam Das, father of Musam- 

D.iss’ mat Sohan Bibi, was adopted by Mu=ammat Manki Bahu after 
tSosiN Bibi»; the death of her husband Babu Haris Chander and in pursuance 
of an authority from him. Manki Bahu entered into a com- 
promise with regard to a suit brought against her and by that 
compromise transferred certain property, A decree was passed 
upon the compromise and it is this compromise and decree and 
the transfer effected thereby * that Musammat Sohan Bibi, as 
daughter of Babu Parsotam Has and as immediate reversioner, 
asked the court to declare null and void. The court of first 
instance, while holding the adoption proved, held, that the suit 
was time-barred and that Musammat Sohan Bibi was bound 
by the compromise. This Court in appeal while affirming the 
"adoption as already pointed out differed from the court below 
both on the question of limitation and the question of Musammat 
Sohan Bibi's right to maintain the suit. The value of the pro- 
perty is admittedly over ten thousand rupees. We agree with 
the learned Counsel for Musammat Sohan Bibi that the order 
of this Court, dated the 12th February 1909, cannot be held to be 
a decree in the strict sense of the term and that it is an order. 
The definition of decree” given in section 2 of Act V of 1908 
excludes in express terms from the category of decrees any 
adjudication from which an appeal lies as an Appeal from an 
order, and Order 43, Eule 1, danse (w), provides that an appeal 
lies from orders under Enle 23 of Order 41 remanding a case 
where, an appeal would lie from a decree of an appellate court. 
The order of the 12 th of February 1909 is an order of this kind 
and there is no provision made for appeals to His Majesty in 
Council from any order (see section 109 and Order 46). On 
behalf of the petitioners it is contended that this order is a fin 1 
order inasmuch as the judgment of this court which led up to the 
order decides the cardinal point in the case and the points now 
remaining for decision are all subsidiary points. In support 
of this contention the learned Advocate relied upon the case 
of 8aiyid Muzhar H ossein v. Musammat Bodha Bibi (1). 

^ (1) (1894) L L. R, 17m, ll2. P. (?, 
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Tliab was a case in wHch this Court had refused leave to appeal 
and the petitioner applied to Her Majesty in Council and leave 
was granted. Their Lordships pointed out that the case before 
them as put by the plaintilf was that one Ibn Ali had given 
the property in suit to certain persons who conveyed it to 
the plaintiff. One of the defences raised was misjoinder, 
which was overruled, but the next went to the foundation of 
the plaintiff^s claim being a denial that Ibn Ali made any 
valid gift to the grantors of the plaintiff. The other defences 
were all of a subordinate character. The court of first in- 
stance decided against the plaintiff on the question of Ibn 
All's will and did not give judgment on other issues. The 
plaintiff appealed from the decree and this Court decided 
that Ibn Ali made a valid gift and remanded the case to 
be disposed of on the other issues. Their Lordships of the Privy 
Council held that the will of Ibn Ali was the cardinal point in the 
suit and after the decision of the High Court that could not be 
disputedjagain and in consequence held the order to be a final 
order. In our opinion the present case is clearly distinguished 
from the one just cited. In the case before us the question of. the 
adoption of Parsotam Das, whether it was valid or not, can hardly 
be called the cardinal point in the case. Other points have 
been taken which affect the eventual decision quite as much as 
the question of adoption. One of these points is the question 
whether or not after his adoption Parsotam Das relinquished all 
his rights under a receipt dated the 29th March, 1881. If it is 
found that he did relinquish his rights, then the suit brought by 
Musammat Sohau Bibi must fail quite as much as if the finding 
had been that Parsotam Das had never been legally adopted by 
Musammat Manki Bahu. The result is that the ease as it now 
stands is still an open case and it can nowise be held that it has 
been so far decided that the matter cannot be made subject to 
further appeal. In the grounds maintained in the application 
for leave to appeal the order quoad order has not been attacked. 
It is nowhere said that this court should have passed an order of 
a different kind or that it had no jurisdiction for any reason to 
make the order as it did and so forth. It is not the formal order 
whidi is attacked. The object of the attack is .the judgment 
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leading up to the order and the matters contained in that judg- 
ment, if open to appeal now, will still be open to appeal when 
this Court, again called upon to do so, hears an appeal from the 
case as it will eventually stand decided by the court b’felow in 
obedience to its order of remand. It is worth noting in connec- 
tion with this matter that, while Act XIV of 1882 defined the 
word decree as used in chapter XLV as including judgment 
and order, no such definition is to be found either in sections 109 
to 112 or in Order 46 of Act Y of 1908. There is no definition 
given of the term final order in the Code and it is evident 
from what their Lordships said in I. L. E., 17 All., 112 that 
it is not always an easy matter to distinguish between what is a 
final and what is an interlocutory order. In Standard Discount 
Go. V. La Grange (1), Bsett, L. J., pointed out that, no order, 
judgment or other proceeding can be final which does not at once 
affect the status of the parties, for whichever side the decision 
may be given, so that if it is given for the plaintiff it is conclu- 
sive against the defendant and if it is given for the defendant 
it is conclusive against the plaintiff.^' Similarly in Salaman v. 
Warner (2), Fry, L. J. observed : I conceive that an order 
is final only where” it is made upon an application or other 
proceeding which must, whether such or application other pro- 
ceedings fail or succeed, determine the action. Conversely 
I think that an order is interlocutory where it cannot be affirm- 
ed that in either event the action will be determined.'^ So far 
as the present case is gone the order of this Court determines 
only a part of the case and leaves other matters still to be deter- 
mined. Over and above that if we could sanction the present 
application we think it will be very inexpedient. The case is 
now ready for hearing and in the ordinary course of things will 
in a few days be heard and determined by the court below. The 
appeal to this Court would follow after a short lapse of time and 
the whole case will be determined either for the plaintiff* or the 
defendant, so far as the courts in this country cah determine it. 
The probability is that the litigation, if it must go further,- can 
proceed to His Majesty in Council ready and ripe for a hearing 
on every point at no very distant date. On the other hand, if We 
(1) tt87T) L, R., 3 0. P, D., 67, (2) (1891) 1 Q, B, B. 784. 
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grant this application it may well be that the litigation will be 
prolonged over a series of years. On every ground therefore we 
dismiss this application with costs. 

. Application rejected. 
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BRAG NARAIN (Beoeee-holdbr) v. KAMAKHIA BMQB. and others 
(Judgment-debtors).* 

[Oh appeal from the Court of the Judicial Commissioner of Oudii at 
Lucknow.] 

Sale in execution of decree'^Posseesion given to ;gur chaser. usTio 'mas the decree* 
holder--* Setting aside sale for irregularity*^ Satisfaction of decree and 
restoration of^ro^erty to mortgagor -‘Pemedy for recovery of mesne yro* 
fits and interest-** A^'ylication in execution jyroceedings*— Separate suit*^ 

Civil Procedure Code (Act XIV of sections 244, 583 — of 

purchaser to interest on ’gurchase money. 

Under a mortgage decree obtained by the appellant against the respondents 
the mortgaged property was in February 1901 put up for sale in default of pay- 
ment and purchased by the decree-holder who had obtained leave to bid. The 
purchase money was not paid but was set ofi by the appellant against the amount 
due under the decree, which gave no future interest. Possession was given to the 
appellant in December 1901. In September 1903 the sale was set aside for irre- 
gularity, and in March 1904 the respondents paid to the appellant the amount 
due under the decree and possession of the property was restored to them. 

Pield (affirming the decisions of the Courts in India) that the respondents 
were entitled by sections 583 and 244 of the Code of Civil Procedure to recover 
mesne profits and interest thereon in the execution proceedings, and were not 
obliged to have recourse to a separate suit for the purpose, the delay and expense 
of which their Lordships would not at this stage of the proceedings have been 
disposed to permit, 

PCeld also that the appellant was not entitled to intetest on his purchase 
money which had not been actually paid, but was set oS against what was due on 
the decree. The sale was set aside for his fault and it was out of the question 
that he should be allowed to make a profit at the expense of the respondents 
out of his own error, and so in efiect recover interest not allowed him by the 
decree. 

Appeal from a decree (22nd May 1906) of the court of the 
Judicial Commissioner of Oudh, which affirmed an order (12th 
February 1906) of the court of the Subordinate Judge of Bara 
Banki. 



Present .-—Lord Macnaghtenj Lord DunediSj Bord (Jodlins, Sir Andrew 
SooBRE, and Sir Arthur WmoK. 
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. The main question for decision on this appeal was whether 
the respondents were entitled to recover from the appellant the 
profits of certain property received by him during the time he 
held possession of it under a sale in execution of a decree which 
was set aside ; and if so whether interest should be allowed oh 
the said profits. 

On I3th June 1890 one Bholai Singh; a predecessor in title of 
the respondents; hypothecated a village called Ferozpur and other 
immoveable property to Newal Kishore the father of the appellant 
for Es. 64;000 bearing interest at Re. 1-4 per cent, per mensem. 
On 1st November 1897; a decree was made in favour of the 
mortgagee for Es. 86;866-15-6, and in default of payment thereof 
it was ordered that the mortgaged property should be sold. This 
decree which was made absolute on 23r<l August 1898 coutained 
no provision for future interest on the amount decreed. 

On 2 let February 1901 the village of Ferozpur was sold by 
auction in execution of the decree and was purchased by the 
appellant for Es. 82;000. This sum however was not paid in cash 
but was credited in part satisfaction of the money due under the 
decree. An application by the respondents to set the sale aside 
was dismissed on 16th October 1901. On 15th December 1901 
the appellant obtained possession of the village as purchaser at 
the auction sale. 

On 18fch September 1903 the auction sale was set aside by the 
Judicial Commissioner who reversed the order of 16th October 
1901. On 14th March 1904 the respondents paid to the appellant 
all the money due under the decree, and on 18th March 1904 
possession of the village was restored to the respondents. 

The application out of which this appeal arose was made by 
the respondents on 23rd May 1904, under section 683 of the 
Civil Procedure Code to recover from the appellant mesne profits 
realized by him from the village during the period of his posses- 
sion from 15th December 1901 to 18th March 1904 together with 
interest on such mesne profits. 

In answer to that claim the appellant contended that the 
mesne profits, if recoverable at all, could only be recovered by 
suit and not by application under section 683 of the Code of 
Civil Proced^e ; that interest was not payable on the mesne 
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profits ; and that the appellant was entitled to a refund of his 
purchase money with interest. 

On 7th March 1905 the Subordinate Judge decided that 
section 583 was not applicable, and that the only remedy open 
to the respondents was by a separate suit ; and he dismissed the 
application. On 9th June 1905, on appeal by the respondents, 
the court of the Judicial Commissioner (Mr. W. F. Wells, officiat- 
ing Judicial Commissioner and Mr. A. E. Eyves, Additional 
Judicial Commissioner) holding ihat section 583 was applicable 
to the proceedings, set aside the order of the Subordinate Judge, 
and remanded the ease under section 562 of the Code of Civil 
Procedure for the determination of the amount of mesne profits 
which the judgment-debtors, the present respondents, were 
entitled to receive. In making the order they said, 

** Section 244 is extremely wide. There can be no doubt that as between the 
parties to this suit the question of whether the sale was a valid one or not was a 
question relating to the execution of a decree and is covered by sections 244(c), It 
may no doubt, also be an order under section 312. It has been argued before 
us that sections 214 and 312 cannot be overlapping questions, but I do not 

see why they should not be considered so....... ..There is no doubt 

whatever that the applicants are ^rima facie entitled to mesne profits for the 
period during which they were out of possession. If the order under section 312, 
being between the parties to the decree, can by any means be deemed to come 
also within section 244, 1 think it should be so deemed, and the applicaiats 
should be allowed the advantage of section 683, and not be driven to a separate 
suit.” 

On the case coming again before him the Subordinate Judge 
made a final order on 12th Pehrnary 1906 that the judgment- 
debtors should get from the decree-holder Es. 10,804-15 as mesne 
profits with interest at the rate of 6 per cent, per annumy and 
disallowed the decree-holder^s claim for interest on his purchase 
money. 

On appeal by the decree-holder the Court of the Judicial 
Commissioner (Mr. E. Chamier, officiating JiidicialjCommissioner, 
andMr. H. D. Griffin, officiating Additional Judicial Commis- 
sioner) affirmed the decision of the Subordinate Judge. The 
Judicial Commissioner (the Additional Judicial Commissioner 

concurring) said, ^ 

“ The sale having been set aside by an order which has now become final it 
must be held that it was an invalid sale and «iat the appellant had no right to 
take possession of the property, and had no right to the profits thereof. 
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“ THa respondents have paid to the appellant the whole amount due tinder 
his decree so that the appellant cannot possibly claim to retain any part of the 
profits on account of that decree. It was argued that the appellant should be 
allowed to retain the profits because the decree carried no interest and that the 
appellap.t lost the use of the purchase money for a certain time. The circum- 
stance that the decree carried no interest is in my opinion altogether irrelevant 
and I cannot see that the appellant lost the use of the purchase-money for any 
time owing to anything that took x^lace in execution. As a matter of fact the 
purchase-money was set ofi against the amount due under the decree. 

“ The decision of their Lordships of the Privy Council in jR,odffer v. The 
Comjptoir D’ JEscom^te de Paris, (1) shows that the respondents are entitled to 
interest on the profits.” 

On this appeal. 

De Qruytherj K, G. and B. Duhe for the appellant contended 
that the remedy, if any, to recover the mesne profits claimed «by 
the respondents was by separate suit, and not by application under, 
section 583 of the Code of Civil Procedure. Section 583 related 
to restitution under a decree, and applied only to decrees under 
Chapter XLI of the Code. In this case the order of the Sub- 
ordinate Judge, dated 16th October 1901, refusing the respon- 
dents’ application to set aside the sale was one under section 312 
of the Civil Procedure Code ; tliat order was appealable under 
section 588, clause (16) of the Code, which was a section in 
Chapter XLIII ; and section 2 of the Code which gives the 
definition of decree,” provides that an order specified in 
section 588, was not a decree.” The order, therefoi’e, of 18th 
September 1903 by which the sale was set aside, was it, was 
submitted, not a decree,” and section 683 was not applicable. 
This application, moreover, was not in accordance with the provi- 
sions of section 235 of the Code. It was also contended that the ^ 
appellant was entitled to interest on the purchase money during 
the time he lost the use of it ; but that the respondents were not 
entitled to interest on their mesne profits. Rodger v. Oomptoir 
Z)’ Escompte de Paris (1) was referred to. 

Ross for the respondents c6ntended that the application was 
properly made, and was maintainable, under section 683. The 
appellant was both auction purchaser and decree-holder, and the 
order of the courfc of the Judicial Commissioners setting aside the 
sale leas an order under section 244 of the Code, and was there- 
fore a decree, and section 683 was consequently applicable, 

( 1 ) 
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Jleferenoe was made to Prosonno Kurthar Sd^iyal v. Kali Das 
Sanyal (1). The respondents were entitled to mesne profits and 
interest thereon. As to the claim of the appellant to* interest 
pn his purchase money, it was not paid in cash, but was set off 
against the debt due under the decree : he could not therefore, it 
was submitted, claim interest under section 316 of Civil Prooe- 
, dure Code on money which he never actually paid. 

De Gruyther, K* G,y replied. 

1909, July 20th : — The judgment of their Lordships was deli-^ 
vered by Lord Maonaghten : — 

This is a very idle appeal. 

In November 1897, the appellant obtained a decree against 
the predecessor in title of the respondents declaring that on the 
Ist of May 1898, Es. 85,866-16-6 would be due to him on the 
footing of a certain mortgage bond, and ordering a sale in de- 
fault of payment. 

In February 1901, the property was put up to sale by auction 
in execution of the decree. It was knocked down for Rs. 82,000 
to the appellant, the decree-holder, who had leave to bid. 

On the 15th of December 1901, the appellant as purchaser, 
obtained possession of the property. In September 1903, the 
sale was set aside for irregularity. In March 1904:, the respon- 
dents paid to the appellant the sum found due to him by the decree 
and possession of the property was restored to them. 

^Then the respondents applied in the execution proceedings 
for mesne profits and interest. The application was dismissed 
^ on the ground that it ought to have been made by separate suit. 
The Court of the Judical Commissioner on appeal reversed that 
order. Thereupon the lower Court made an order allowing 
mesne profits with interest and dismissing a claim on the part of 
the appellant to interest in respect of his purchase money for the 
period during which he was held accountable for profits received. 
On appeal the Court affirmed this order. 

The present appeal has been brought from the last mentioned 
order. In effect it involves both orders of the Court of the 
Judical Commissioner. 

It is not disputed that the respondents are entitled to recover 
profits with interest. But it was argued that, having 
(1) (1893) I. L. R., 19 Calc., 688 (689) ; L. R., 19 I. A., 166 (169). 
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regard to certain provisions in the Code of Civil Procedure taken 
in connection with the definition of a decree in section 2 of 
the Code, a separate suit was required, although it was admitted 
that precisely the same relief would be obtained whether the appli- 
cation were made in a separate suit or in the execution proceed- 
ings. It wms also argued that the appellant was entitled to 
interest in respect of his purchase money. 

In their Lordships^ opinion there is no substance in either of 
these .contentions. The claim of the respondents to have the 
questions in dispute determined in the execution proceedings is 
justified by sections 583 and 244 of the Code* of Civil Procedure. 
Even if the point were doubtful, their Lordships would not be 
disposed, at this stage of the proceedings, to permit the expense 
and delay of a separate suit. 

The claim of the appellant to be allowed interest is absurd. 
The purchase money was not actually paid. It was set off 
against the amount due under the decree. The miscarriage at 
the sale in February 1901, was the fault of the appellant. It is 
out of the question that he should be allowed to make a profit 
at the expense of the respondents out of his own error, and so 
in effect recover interest not allowed to him by the decree. 

Their Lordships will therefore humbly advise His Majesty 
that the .appeal should be dismissed. 

The appellant will pay the cost of the appeal. 

Appeal dismissed. . 

Solicitors for the appellant : — Barrow, Rogers and NevilL 

Solicitors for the respondents: — T,L. Wilson & Go. 

J. V. w. 
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MUHAMMAD HAMIL (Dee’endaots) e, IMTIAZ FATIMA {'PhAmnm) 
and anotiier appeal and cross-appeal consolidated. 

[On appeal from the Court of the Judicial Commissioner of Oudh at Lucknow.] 
li/L'UliciwMadd'n Law — InhBTita'ace'^ListTihution ojT MuJiamMadan^ s estate -- Ctts- 
toM excluding females — CoueuTirent findings of fact as to existence of 
custom--’ Practice of , Privg Council— Limitation Act {XV of 18'^7), 
SoTiedule ZJT, Articles 123, 1.4i4i'— Share of sister where daughters are 
excluded — Compromise of former suit — Piffect of compromise as estoppel— 
Jdenunoiation of claim — Omission to malce claim in a former suit— Civil 
Procedure Code {XIV of 1882), section 43. 

In a suit brought in 1899 for a share of her sister’s immovable property the 
distribution of which the plaintiff contended was governed by the Muhammadan 
Law, the defendant set up a family custom, excluding female heirs, as governing 
the rights of the parties. Both the courts in India held on the evidence that the 
custom alleged by the defendants to exist was not established. 

Meld by the Judicial Committee that the existence of the custom was a 
question of fact, and that their usual practice of accepting concurrent findings of 
fact should bo followed. 

A Muhammadan died in 1865 possessed of immovable property which pass* 
ed first to his mother and, on her death shortly afterwards, to his two widows 
each taking an 8 anna share. On the death of the senior widow on 24th January 
1888 the junior widow had possession of the whole estate until her death on 19th 
December 1894 when mutation of names was made in favour of the defendants 
who were nephews of the senior widow, and. who as the result of litigation were 
eventually left possessed of only the 8 anna share which had belonged to her. 
In a suit instituted on 11th February 1903 by her sister to recover from the 
estate of a brother who died on 7th February 1891 a share of property which had 
devolved upon him on the death of his sister, the senior widow, and other property 
which he had inherited from his father, the plaintiff claimed the latter .as sole 
heir on the ground that the widow and daughters were excluded by custom from 
inheriting, and that the defendants’ fathers had predeceased the brother whose 
•estate she was claiming. 

Meld in respect of the former property that the cause of action arose at 
the earliest from the death of junior widow, and the suit haying been brought 
within 12 years from that date was not barred by limitation. 

The Court of the Judicial Commissioners held that the daughters hut not 
the widow were excluded by custom, and calculated the share of the plaintiff oit 
the principle that as the custom by which daughters were excluded was founded 
on the notion that property should not he allowed to pass into another family, 
the exclusion should operate for the benefit of the persons who became heirs in 
default of daughters who should therefore be treated as non existent so as to let 
in the defendants, the nephews, and their Lordships of the Judicial Committee 
af&rmed that view. 

In 1895 the plaintiff had brought a suit for maintenan<Je agaihst her brothers 
■who were in possession of their father’s property, and in that suit she made a 

Present : — Lord Macnaghteh, Lord Ateikson, Sir Ahdbbw Soobee and Sir 
Abthub Wilsom. 
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compromise witli them on lOfch September 1896 on the terms that they would 
pay her an allowance of Es, 60 per annum for life ; and objection was taken in 
the suit brought in 1903 that by her statements and conduct she had relinquish- 
ed any right to her father’s property, being estopped by the compromise made 
in the suit of 1895, and by her omission to make her ' present claim in either 
of -the former suits, ] 

Meld for the reasons given by the Court of the Judicial Commissioner, that j 

tinder the circumstances no renunciation could be implied from the plaintijS’s 
compromise of her suit, nor from her omission to make the present claim pre- 
viously : and there was no estoppel. (The onus was on the defendants who alleged 
such relinquishment and estoppel to estabhsh their case, and cn the evidence 
they had failed to do so. 

CoKsoLiBATED APPEALS 50 of 1906 from a judgment and 
decree (7th September 1904) of the court of the Judicial Com- 
missioner of Oudh which modified a decree (l2th December 1900) 
of the court of the Subordinate Judge of Hardoi and appeal and 
cross-appeals 44 and 65 of 1906 from a judgment and decree (19th 
January 1905) of the court of the. Judicial Commissioner of Oudh 
which reversed a decree (31st August 1903) of the court of the 
Subordinate Judge of Hardoi* 

The above decisions were given in two suits brought by 
Imtiaz Fatima the respondent in appeals 60 and 44. The suit 
out of which appeal 60 arose was instituted on 81st October 1899 
to recover the share the plaintiff claimed to be entitled to under 
« the Muhammadan Law in the Gopawan Estate left by her sister 
Musammafc Bhagbhari. The suit which resulted in appeal 44 
Was brought on 11th February 1903 to recover property which 
her brother Muhammad Mubarak inherited from Bhagbhari in 
the same estate, and also other property referred to as the Gonda 
Eao estate, which Muhammad Mubarak inherited from his father ^ | 
Muhammad Bakhsh, The pedigree of the parties which is set 
out in the judgment of their Lordships of the Judicial Committee . I 
shows the relationships of the litigants and assists in making the 
litigation intelligible. I 

The main portion of the property in dispute formed the estate 
of Murtaza Bakhsh who on the preparation of the lists of Taluq- 
dars made in accordance with the provisions of the Oudh Estates’ 

Act (I of 1869), section 8, was entered in lists 1 and 3. Murtaza 
Bakhsh died on 16th January 1866 leaving him surviving his | 
lather Musammat Munirunnissa and two widows Musammats 
Bhagbhari and Imtiaz Fatima of whom Bhagbhari was the j 
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senior. On his death mutation of names in respect of the whole 
estate was effected in favour of his mother, who died shortly 
afterwards, and on her death the names of the two widows were 
entered in the Eevenne Registers as each entitled to an 8 annas 
share. Bhagbhari died on 24th January 1888, and her co-widow 
Imtiaz Fatima retained possession of the whole estate until her 
death on 19th December 1894. Mutation of names was then 
made in favour of the appellants Muhammad Kamil, Muhammad 
Akil, and Muhammad Fazil in respect of a 12 annas share, and 
in favour of Muhammad Abdussamad for the remaining share 

of 4 annas of the estate. . 

On 14th March 1895 Qurban Husain, Aulad Husain, and 
Mania Bakhsh brought a suit to recover from Muhammad Kamil, 
Muhammad Akil, Muhammad Fazil, and Muhammad Abdussa- 
mad the 8 anna share which had been held by Imtiaz Fatima 
deceased claiming title thereto as her next heirs. On the 26th 
May 1896 the Subordinate Judge of Hardoi made a decree in 
their favour. That decree was, on 10th May 1899, confirmed on 
appeal by the court of the Judicial Commissioner of Oudh, and 
the decree of the latter court was confirmed on appeal to His 
Majesty in Council by the judgment of their Lordships of the 
Judicial Committee on 25th November 1903 (see the case of 
Muhammad Abdussamad v. Qwhan Husain (1). In execution 
of the decree in that suit a 6 anna share was taken from the 
present appellants, and a 2 anna share from Muhammad 
Abdussamad and the present litigation only concerns the remain- 
ing 8 anna share which had been held by Musammat Bhaghhan 

^the senior widow of Murtaza Bakhsh. ^ 

In the suit to recover that share Imtiaz Fatima, the plaintift 
alleged that Musammat Bhagbhari was the absolute owner of the 
share • that on her death the succession thereto was governed by 
the Muhammadan Law of the Sunni Sect; and that she (the 
plaintiff) was under that law entitled to a 1 anna 1| pie share, 
and she prayed for a decree against the appellants' Banna share 
only stating that Muhammad Abdussamad was already in pos- 
session of less than he was really entitled to by Muhammadan 

Law. 

(1) t h. E., 26 All. 119. 
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The defendants 1 , 2 and 3 (the present appellants) pleaded 
in defence that the succession was governed by Act I of 1869 in 
accordance with which Musammut Bhagbhari held not an abso- 
lute, but only a life estate; that even if Muhammadan Law 
governed the succession a custom prevailed in the family which 
excludes the plaintiff from inheriting ; and that if the plaintiff 
was entitled to any share it should be recovered from the share 
in the possession of Muhammad Abdussamad who was not 
entitled to a share at all. They also pleaded limitation. The 
defendant Muhammad Abdussamad admitted the plaintiff^s claim. 

On the issues raised by the pleadings the Subordinate Judge 
held that the succession was governed by the Muhammadan law ; 
that the custom excluding female heirs from succession was not 
proved ; that the suit wms not barred by limitation ; and that the 
plaintiff could recover her share from all the defendants ; and 
accordingly he made a decree in her favour for the share as 
claimed. 

On appeal the Court of the Judicial Commissioner Mk. 0. 
RustomjeE; 1st Additional Judicial Commissioner, and (Mb. E. 
Chamiee, 2nd Additional Judicial Commissioner) agreed with 
the Subordinate Judge that the custom set up by the three first 
defendants had not been proved ; that Muhammad Abdussamnd 
the 4th defendant, was not entided to any share at all of the 
estate ; that the other three defendants had allowed him to have 
a two anna share by an arrangement which for the purposes of 
the suit must be considered. binding on all the defendants. - The 
decree of the Subordinate Judge was therefore modified being 
limited to the recovery from the first three defendants of three-"^ 
fourths of the share decreed to her. 

The suit out of which appeal 44 arose was brought on 11th 
February 1903, by Imtiaz Fatima to recover the estate of her 
brother Muhammad Mubarak, who died on 7th February 1891. 
The property in suit consisted mainly of a share amounting to 
2 annas 3f pies in the estate of Murtaza Bakhsh to which it 
was alleged he had succeeded on the death of his sister Musam- 
mat Bhagbhari ; and also property which he had inherited from 
his father Muhammad Bakhsh. To this suit all the members of 
the family, including Musammat Tamiz-un-nissa the widow of 
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Muhammad Mubarak were made defendants. The plaintiff 
claimed as sole heir on the ground that the widow (as having no 
male issue) and daughters of Muhammad Mubarak were exclud- 
ed by custom from inheriting, and that Muhammad Amir and 
Muhammad Ahmad having both predeceased Muhammad Muba- 
rak their children had no right to any share in his estate. 

Muhammad Kamil, Muhammad Akil, and Muhammad Fazil, 
in addition to the pleas raised in the first suit, contended that the 
plaintiff was esto^jped by her conduct from advancing her pre- 
sent claim. 

Musammat Abida, sister of the first three defendants, assert- 
ed in her written statement that there was no cause of action 
against her. Musammats Jia Bibi, Nanhi Bibi, and Bano Bibi, 
daughters of Muhammad Mubarak, denied that there was any 
custom excluding them from succession, and claimed their shares 
in their father^s estate. Musammat Tamiz-un-nissa denied the 
custom excluding her, claimed her share in the estate and also 
her dower, and pleaded that the suit was barred by limitation. 
Muhammad Abdussamad denied the plaintiff^s title, and set up a 
custom excluding her from succession. 

The only issues now material were ^‘(2) Is the plaintiff 
estopped from claiming the property by right of inheritance 
because of her suit instituted on 26th November 1896 and of the 
compromise filed in that suit, dated 10th September 1896 ? (3) 
and (4) Ts the suit barred by section 13 or section 43 of the 
Civil Procedure Code ?^! 

^ The Subordinate Judge decided on the 2nd issue that the 
plaintiff was estopped from advancing her present claim. He 
accordingly dismissed the suit with costs. 

On appeal 'the Court of the Judicial Commissioner (Mb. E. 
Chamieb, Additional Judicial Commissioner, and Mb. C. Rus- 
tomJEE, Officiating Additional Judicial Commissioner) on 9th 
August 1904 made an order reversing the judgment of the court 
below on the question of estoppel. On 7th September 1904 the 
Appellate Court further decided that the suit was not barred 
either by section 13 or by section 43 of the Code of Civil Proce*. 
dure. The court decided that the daughters, hut not the widow 
were excluded from succession by custom; and that the share 


1909 


Muhammad 

Kamih 

Imtiaz 

Fatima. 


1909 


Muhammad 

Kamil 

Imtiaz 

Katima, 


562 THE imim law eefobts, [vox*, xoil 

to which the plaintiff was entitled in Muhammad Mubarak^s es- 
tate was one-balf. Eventually, after the case had been remanded 
to the Subordinate Judge for evidence on certain issues on which 
however the plaintiff tendered no evidence, the court of the 
Judicial Commissioner made a final decree in favour of the 
plaintiff for a 1 anna If pie share in the property inherited by 
Muhammad Mubarak from Musammat Bhagbbari, and for a J 
share in the remainder of the estate* 

The material portion of the judgment of the Judicial Com- 
missioner’s Court was as follows : — 

** It is important to remember that tbe plaintiff is claiming two distinct 
properties. First, she claims the whole share (2 annas 3 pies odd) which 
Muhammad Mubarak inherited from his sister Bhagbhari (for convenience I will 
refer to this as the claim to a share in the Gopamau estate), and secondly, she 
claims the whole of the property, which* her brother Muhammad Mubarak 
inherited from his father on the allegation, that his widow and daughters are 
excluded by custom and that his nephews were by her rendered ma7ijuh-ul4rs. 

“ The Subordinate Judge has, I think, failed to notice that the plea of 
estoppel does not apply to the claim to a share in the Gopamau estate. The 
only grounds upon which it is suggested that the plaintiff has lost her right to 
claim her share in the Gopamau estate is that she has by her conduct impliedly 
relinquished her rights. Muhammad Mubarak, as already stated, died in Feb- 
ruary 1891, when Imtiaz Fatima was in possession of the whole of the Gopa- 
mau estate (except a few villages which had been alienated by her), and Mubarak 
and his brother and nephew were in the middle of their suit against her. When 
Imtiaz Fatima died Abdussamad and the sons of Muhammad Amir took posses- 
sion, but they gave no share to Mubarak^s widow or to the plaintiff. It is said 
that the plaintiff should have sued for her share when she sued iQt arrears of 
maintenance in 1895. Possibly she might have done so, but the two olafms 
were totally dissimilar and joinder of .the two would have been very inconve- 
nent. However, it is sufficient to say, that she was not bound to make such a 
claim and probably her advisers thought it better to await the decision of this 
court in the suit brought by Kurban Husain and Bint-ul-Fatima, for if that 
suit failed the present plaintiff had no case. Under these circumstances the ^ 
plaintiff cannot be supposed to have given up her claim in 1895. Then it is said 
that she might have claimed this same share when she brought her suit in 
October 1899* It is to be noticed that as Bhagbhari died in January 1888, it 
may well have been supposed that the period of limitation was running out, but 
Muhammad Mubarak did not die till 1891 and only 8 years had expired. What- 
ever the reason may have been for not including in the suit of 1899, the claim 
now made in respect of the share in the Gopamau estate, it is plain that if both 
claims have been advanced there would have been a joinder of two different 
causes of action, of which one might have been regarded as arising on the death 
of Bhagbhari, and the other as arising on the death of Mubarak. I do not desire 
tg decide ^ow the question whether section 43 of the Code of Givil Proq edmre 
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bars tlie present claim to a share in the Gopaman estate, but it is obvious tliat 
the plaintiff’s advisers may have supposed that the two claims could not or need 
not be made in the same suit.’* 

After referring to passages in tbe case of HtoTMCttooluissiZ 
BegdTfif V. Alladhioj Khan (1) and Mamani Ammal v. 
Kulanthai Naiwhear (2), as to whether renunciation under 
Muhammadan law may be implied^ and as to the presumption to 
be drawn by acqiesoence in a rival claim, the judgment with 
reference to the passage from the latter ease proceeded : 

“ There being, so far as I know, no special rule of Muhammadan law regarding 
the renunciation of inheritance,]! consider that this passage may be applied to 
Muhammadans as well as to Hindus, Indeed, there is possibly more reason for 
care in the case of a Muhammdan lady than in the case of a Hindu, for the 
former, as a rule, observes the parda more strictly than the latter, I do not 
think it would he right to infer from the plaintiff’s inaction in 1895 and 1899, 
that she intended to abandon her claim to a share in the property which had de- 
volved upon Mubarak upon the death of Bhaghhari,” 

“ As regards the other claim there are two questions, namely whether the 
plaintiff has by implication abandoned her right, and whether she is estopped 
from claiming it. It is said that renunciation should he inferred from the facts 
that she made no claim to her mother’s property in the mutation proceedings, 
that she made no such claim when the brother, nephew, and widow divided the 
property amongst themselves, that she made no such claim in the suit brought 
by her in 1889, and that the present suit has been brought on the last day of 
limitation. The defendants who resist this appeal also rely upon the following 
statements, made by the plaintiff when under examination as a witness in 
the sliit of 1899, namely, that she could not say, whether any daughter in her 
father’s or grandfather’s families had ever claimed a share as against her 
brother, that she could give no instance of such a claim having been made, and 
th|it there ^ere no other heirs to her sister Bhaghbari than Abdussamad and 
the. three sons of Muhammad Amir. The last statement was qualified by a 
subsequent passage in her evidence, and it is clear that she was not held bound 
^ by the adniission, for she obtained a decree in that suit for a sister’s share, 
From the two other statements one may infer that the plaintiff was doubtful 
whether a sister could claim a share against her brothers, and this# inference 
is strengthened by the fact that the plaintiff made no claim to a share in her 
sister’s property till 1899, and made no claim to her brother’s property till the 
very last day on which the claim could he made. Her conduct during a 
long period suggests to my mind that she did not intend to claim her brother’s 
property, and that she was under the impression, for several years at least, that 
she could not claim it. But before a pardana.shin lady can be held by implica- 
tion to have renounced her rights, it . must, I think, he shown that she was 
aware of them. Her failure to claim her brother’s property in 1899 is of little 
value as indicating renunciation, for she was then claiming a sister’s share in 
•her sister’s property." She may have been under the impression that she had 
(1) (1871) 17 W. E. P. 0., 108. ■ (2) (1871) 14 Moore’s A., 846. 
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forfeited her rights in Muhammad Mubarak’s property, by accepting the main- 
tenance from Abdussamad and the sons of Muhammad Amir, or she may have 
instituted the suit of 1899 for the smaller of the two i»i'opGrtics as a test case, 
or because slio had not funds wherewith to make another claim involving 
payment of a larger amount of court fees. On Oie whole I am of opinion that 
if she is not estopped from putting forward her claim she cannot bo held to 
have renounced her rights. by implication. 

‘^Then, has an estoppel been made out? As I have already said, I think 
it is possible that when she brought her suit in 1895, she was under the impres- 
sion that she could not claim iMuhanimad Mubarak’s property. Such a supposi- 
tion is consistent with the language of her plaint in that suit where she 
describes the defendants as the heirs of her brother and makes a claim to a 
larger sum than she was entitled to if she herself was entitled to the property 
of Muhammad Mubarak. As held in Sarai Chan^ar Det/ v. Gopal Chmidar 
haha (1) it is not a condition of estoppel resulting, that the person inducing 
the belief acted with a full knowledge of the circumstances and under no mistake 
or misapprehension. It must be conceded that the statements made in the 
plaint of 1895 were calculated to induce a belief that the plaintiff had no right 
to or had abandoned her right to Mubarak’s property, therefore the first 
requisite of an estoppel is, in my opinion, made out. But then the question 
remains whether the defendants to that suit wore by those statements induced 
to act upon such a belief. This may be proved by direct evidence or may be a 
matter of inference. In this case there is no direct evidence on the question. 
All that we have to guide us is the plaint, the \vritten defence, the replication, 
the sulehnama or compromise and the judgment which was passed thereon. 
The plaintiff claimed as of right a heritable guiara of Bs. CO per annum. The 
defendants denied that there had been any agreement to pay such a guzara or 
indeed any guzara at all. Eight months after Iho replication the parties put 
in the sulehnama wherein it is stated that the defendants have agreed to give 
the plaintiffs for her life only Es. CO per annum lataw parwarish^ by way of 
an allowance, which the plaintiff had accepted, and that it had been agresd 
that the plaintiff’s heirs should have no right to get the sum now fixed ” (or “ to 
get a sum fixed;” the words are Jcisi tar ah Tea hoi ha(i tnuqarrara ^ane Tea na 

Counsel seemed to be agreed that this should be translated in the former 
sense as if the word ragam had appeared before the word rt^ugarrara). We 
know nothing of the negotiations, which led up to this compromise. The 
defendants certainly knew as much as and probably knew more than the 
plaintiff knew about her rights. It may not have occurred to them that . the 
plaintiff could claim Muhammad Mubarak’s property, or they may have refused 
to concede her demand for . a heritable guzara for fear that she or her heirs 
might claim that property. Were they induced by the plaint to believe that 
she was giving up property worth Bs. 40;000 or more for a life payment of Bs. 60 
per annum ? Were they in any way influenced by the plaint in agreeing to pay her 
Es. 60 per annum for life? I am not satisfied that the defendants were influenc- 
ed by any belief induced by the statements in the plaint. They knew at least ^ 

. . ll)J189a)LL. B.. 2OOalo,,S0e;L;K.a9 I/A^^^^^ 
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^ - 
as mucli about her right to claim the property as she herself did, and if they 
construed the plaint as equivalent to an undertaking that the plaintiff would 
' not claim a share, I am not satisfied that they altered their position in any way 
in consequence thereof. The circumstance that the three sons of Muhammad 
Amir agreed to be responsible for half the guzara and Abdussamad held himself 
responsible for the other half seems to throw no light on the question. It is 
noticeable that in pleading an estoppel the defendants Nos. 1, 2 and S say 
(paragraph 33 of their written statement) that in consequence of the 
plaintifi’s statements and acts they have spent thousands of rupees in litigation 
for- the protection of the property and matters connected with it [muamalat 
mutaaliqi)* They have not x^roved this allegation and they have nowhere 
pleaded that the nUehnamob was one of the results of the plaintiff’s acts, or of 
her statement in the suit of 1895. They might at least have come forward and 
sworn that it was so. Had they done so they could have been cross-examined 
as to the events, which led up to the siilehnama. It w^s for them to make good 
the estoppel and in my opinion they have failed. 

The next question is what share the plaintiff is entitled to in the property • 
in the suit. Except in regard to one or two items there is no dispute as to 
the extent of the property, which Muhammad Mubarak inherited from his father 
and held at his death. It is set out in lists 6, 7, 8, 9 and 10 attached to the 
plaint. There is also no dispute as to the extent of the property left by Mnsam- 
mat Bhagbhari. It is set out in lists 1 to 5 attached to the plaint. If 
Abdussammad was excluded from succession to Bhagbhari the share of Mubarak 
amounted to 3 annas 2| pies, but the plaintiff allows a share to Abdussamad 
with the result that according to her Mubarak’s share was only 2 annas 2|-pies, 
The question is what portion of this share and of the property inherited by 
Mubarak from his father descended to the plaintiff on the death of Mubarak. 
According to the Muhammadan law Mubarak’s share. would devolve as follows, 
Tamizunnissa, widow 3^ pies ; daughter |=1 auna pies ; plaintiff 
pies making a total of 2 annas 3^ pies. 

But the daughters are excluded by custom and therefore the question 
arrises" whether they should be treated as non-existent or whether they should be 
treated as existing, but not taking any. share {i.e., as existing for the purpose of 
making the plaintiff a residuary) or whether their shares under the Muham- 
madan law should be divided among the widow and the plaintiff by the analogy of 
the doctrine of the increase. If the daughters are treated as non-existent then 
Mubarak’s share devolved as follows:— Taimz-unnissa pies ; plaintiff 1=1 

anna If pies ; defendants 1, 2, 3 and 9 residue in equal shares, i. e. If- pies each 
■•Gf pies, making a total of 2 annas 3 f pies, 

“ If they are treated as existing for the purpose above stated but as taking no 
share, then the share devolved as follows : -Tamizunnissa H pies ; plaintiff 
residue -2 annas making a total of 2 annas 3f pies. 

If the daughters’ shares are divided between the widow and the plaintiff 
then the widow would take 14-f+|=10f pies; and the plaintiff 

anna 5f pies making a total of 2 annas 3f pies. 

There is no authority on this question, but seeing that the custom by which ^ 
dauabtersAra excluded is founded on tbe notion that property aliouia not be allowed 
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to pass into anotlier family, I tliink that the exclusion of the daughters should 
operate for the benefit of other persons who become heirs in default of daughters, 
and therefore the daughter should be treated as non-existent so as to lot in tho 
nephews. The plaintifi’s share in the property, specified in lists 1 to 5, is therefore 
in my opinion 1 anna If pies. ** 

Muhammad Kamil, Muhammad Akil, and Muhammad Fa/il 
appealed to His Majesty iu Council from the decree of 7th Sep- 
tember made iu the first suit, aud also from the decree of I9th 
January 1905 made iu the second suit ; and Imtiaz Fatima 
obtained leave to bring a cross appeal against so much of the 
latter decree as reduced the amount claimed by her. 

On these appeals 

LeQruyther, K. G,, and 8. A, for the appellaots in 

appeals 60 and 44, and respondents in appeal 65 contended that 
the succession to such of the property as formed the estate of 
Murtaza Bakhsh was governed not by Muhammadan law, but by 
the provisions of the Oudh Estates Act (I of 1869) under which the 
plaintiff had no claim to it, as was shown by the wajib-uiarz of 
the* estate and other documentary evidence. As to the succession 
to the property claimed Sir Roland Wilsons’ Mahammadan law, 2nd 
.edition, pages 180, 181 and chapter VIII, pa-iagraph 2l9, 233 aud 
234 were referred to. The custom set up, excluding, among other 
females, sisters, from succession was establiahed by the evidence j 
whether a custom excluding daughters was or was not proved the 
plaintiff was not entitled to any share of the property which 
it was submitted had been wrongly decreed to hei\ It was 
also contended that as regarded the property inherited &y 
Muhammad Mubarak from Bhagbhari .the suit was barred by 
limitation, it not having been instituted within 12 years from 
the 24th January 1888, the date of the death of Bhagbhari. The 
court was bound to take notice of limitation whether raised or 
not as a defence. The Limitation Act (XY of 1877), section 4; 
and jETc&r' Narain 8ingh v! Ghaudhrain Bhagwant Kuar' (1) 
were referred to. 

It was further contended that the plaintiff was estopped from 
claiming the property in suit by right of inheritance because of 
her suit instituted on 25th November 1895, and of the compro- 
mise dated lOfch SeptemberT896, filed in court iu that suit j and 
(1) (1891) .1, L. B., 13 AU., 300 (301) ; L. B. 18 1. A. 55 (58).; 
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that the suit was barred by sections 13 and 43 of the Civil Proce- 
dure Code as not having been included in the plaintiff^s former 
suits either in 1895 or 1899. 

Kenworthy Brown and St* George Jachson, for the respon- 
dent in appeals 50 and 44, and appellant in the cross appeal con- 
tended that the law governing the succession to the property in 
suit was settled by the case of Muhammad Abdmsamad v. Qur- 
ban Husain (1), to be the Muhammadan law. As to the custom set 
up excluding certain females it was contended that there were 
concurrent judgments of the courts in India finding as a fact that 
the custom had not been proved and as the plaintiff was therefore 
not excluded from inheritance there was, it was submitted, no 
'good reason in fact or in law why she should not recover under 
Muhammadan law the shares she was claiming in the present suits. 
As to her right to a share as a sister reference was made to Meher- 
jan Begam v. Bhajadi Begam (2) 

As to estoppel for the reasons given by the court of the Ju- 
dicial Commissioner there was none made out, and that court was 
right in holding that she was not debarred either by acquiescence 
or conduct from recovering the shares in the property she was 
claiming in the present suit. Keference was made to section 115 
of the Evidence Act (I of 1872). Nor was her present claim 
against her brothe^r’s .estate barred by section 43 of, the Civil Pro- 
cedure Code it being a distinct cause of * action and one which 
could not properly be joined with the claim in her former suits. 

* As to limitation it was submitted that the period applicable 
Avas 12 years under article 144, Schedule II of Act XV of 1877, 
and that the time ran from 19th December 1894 the date of the 
death of Imtiaz Fatima tie co-widow of Bhagbhari when the 
cause of action arose ; the suits were therefore not barred. Ee- 
ference was made to the cases of Mahomed Jtiasat Ali v« 
Basin Banu (3); Keshav Jagannath v. Karayan Sakha- 
ram (4) and to article 123, Schedule II of the Limitation Act. 
The plea of limitation was not pressed in^ the appellate court in 
India : if it had been the suit would have been remanded on that 
point. 

(1) (4.903) I. L. B., 26 AU. 119 ; (3) (1893) 1. L. B*, 21 Oalo., 167 (162, 

L. B. 31 1. A. 30. 163) : L. B., 20 1. A, 155 {158, 159). • 

(2) (1899) I. L. B„ 24 Bom 4 , 112. (4) (1889) I. L. B., 14 Bom*, 236 (241). 
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On the cross appeal it was contended that in arriving at 
their conclusion as to what was the plaintiff’s proper share the Ju- 
dicial Commissioners had erred in considering that Muhammad 
Kamil, Muhammad Aldl, Muhammad Fazil, and Muhammad 
Abdussamafi should be taken info consideration and it was 
submitted that they were nob entitled to participate in Muham- 
mad Mubarak’s property of either description. The share she 
claimed therefore should not have been reduced. 

BeOruytherj K. 0., replied referring to Muhammad Ahdus- 
samadv. Qut han Husain (1) ; Willis v. Lord Hows (2) ; Limita- 
tion Act, section 28 ; and Evidence Act, section 102 as to an 
admission in the 2nd suit that the daughters of Muhammad 
Mubarak were not entitled to any share of their father’s estate* 
[Kenwortliy Brown referred to article 122 of schedule II of 
the Limitation Act]. 

1909, July ZOth : — ^The judgment of theirXordships was deli- 
vered by Sir Aethttr Wilson : — 

These are three consolidated appeals from the decrees of 
the Court of the Judicial Commissioner of Oudh, dated the 
7th of September 1904, and the 19th of January 1905, 
modifying oc reversing those of the Subordinate Judge of 
Hardoi. These decrees arise out of two suits, and the suits 


(1) (1903) I. L. R., 26 AU., 119 ; (2) (1893) L* B., 2 Oh. 545 (663), 

L.B.,31I.A., 30. 
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iti question will become intelligible from the following pedi- 
gree:— 

SHAIKH ]\HJHAMMAD BASAWAN. 


(Senior) 
Sheikh Kadir 
Bakhsh. 


( J dnioe) 

Shaikh Muhammad 
Bakhsh. 


Shaikh Ka- | 
rim Bakhsh.Shaikh Mu- 
hammad 
Amir, died 
in October 
1890, 


Murtaza 
Bakhsh,' 
died on 18th 
January 
1865, A. D, 


Muhammad Sheikh Mu- Musammat Musammat Musanomat 
Mubarak, hammad Bhagbhari, _Lehaz totiyaz 


died in 
■1891. 


Ahmad, 
died 24 
years ago. 


d:.ed on 24th Fatima, Fatima, 
January died issue- wife of Mir 
1888. less. Subhan Ali 
of Bilgram, 
PlaintifE. 


Muham- Musammat MusammatMusammat 
mad Abdus- Siraj-un- If tikhar Mariam- 
samad, nisa, Fatima, un-nisa. 
Defendant 
No. 4. 


Jai Bibi. Nannhi Bano Bibi. Musammat 
Bibi. Tazim-un- 

nisa, widow 
(3 daugh- 
ters.) 


I 


Muhammad Muhammad Muhammad Musammat Musammat Musammat 
Kamil Akil, Fazil, Shams-un- Ikram- Abida 

Defendant Defendant Defendant nisa. un-nisa* Bibi. 

, No, 1. No, 2. No. 3. 


Musammat 
^ Bhagbhari, 
senior 

widow, died 
on 24th 
January. 
1888. 


Musammat 
Imtiaz 
Fatima, 
Junior wi- 
dow, 

daughter of 
Muhammad 
Husain, of 
Bilgram, 
died on 
19th De- 
cember, 
1894. 


From that pedigree it will be seen that the name of Musam- 
mat Bhagbhari occurs twice, first in the position which she occu- 
pied by birth, and, secondly, as the senior widow of Martaza 
Balkhsh. She had ■ aiiongst others, a brother Mubarak aud a 
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sister Imtiaz Fatima, plaintiff in two suits, and the principal res- 
pondent in the first two of these appeals, Another Imtiaz Fatima 
was the junior widow of Martaza Bakhsh, co-widow therefore 
with Bhagbhari. This Imtiaz Fatima is called in the courts be- 
low Ko. 1. MartazaBakhsh died in ' January 1865, Bhagbhari, 
his senior widow, on the 24th January, 1888, Imtiaz Fatima 
No, 1, the Junior widow, on the 19t!i December 1894, and 
Mubarak in 1891. 

Martaza died possessed of property which passed first to his 
mother, and after her death, to hisi twm widows, of whom each 
held an eight anna share. After the death of Hhagbhari, her co- 
widow, Imtiaz Fatima, No. 1, retained possession of the whole 
e.state until her death. On her death mutation of names was 
made in favour of the principal appellants in’ respect of a twelve 
anna share, and in favour of Abdussamad for the remaining four 
annas. The position of Abdussamad appears from the pedigree, 
as does that of the principal appellants. 

The first of the present suits was instituted on the 31st of 
October 1899. It related 'to a share in the 8 anna share of 
Martaza’s estates whicli had been held by his senior widow 
Bhagbhari. The judgment of the first court in this case decided 
that the rights of the parties w'ere governed by the Muhammadan 
law, and not by family custom, as had been alleged, and this was 
affirmed on appeal. The existence of such a custom is a question 
of fact, an'd as to this question the courts in India coqcurred in 
their judgment. On this point therefore their Lordships see *no 
reason why they should not follow their usual practice of accept- 
ing concurrent findings of fact. 

The second of the suits now in question was instituted on the 
11th of February 1903 in the same] court as the first suit. The 
dispute related to the estate of Muhammad Mubarak, -who 
died on the 7tb of February 1891, including in that estate a share 
of the estate which had been that of Martaza Bakhsh and which 
Mubarak was said to have inherited from Bhagbhari, and also 
property which he took by inheritance from his father. 

With regard to the property taken by Mubarak from Bhag- 
bhari a question was raised which does nob apply to the estate 
■ wHchhetook from his father— the question of limitation. As 
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to this question of limitatioDj their Lordships are of opinion that 
it was properly dealt with in the courts below, and that- the time 
began to run, at soonest, from the death of Imtiaz Fatima, the 
co-widow oE Bhagbhari, and not from any earlier period. 

Another question raised was whether the now plaintiff, Imtiaz 
Fatima, had relinquished her claim, or was estopped from pressing 
it. Their Lordships are of opinion that the question has been 
rightly and satisfactorily dealt with by the Judicial Commis- 
sioners. It lay upon those who alleged such relinquishment or 
estopped to establish their case, and their Lordships agree in 
^ thinking that they have failed to do so. 

There remains one question, namely, what shares did the 
plaintiflT, Imtiaz Fatima, take in property inherited by Mubarak 
from Bhagbhari, and that inherited by him from his father, res- 
pectively ? Upon this point their Lordships see no reason to dis- 
sent from the view taken by the Judicial Commissioners, or from 
the reasons given in support of that view. 

This disposes of the questions raised upon these appeals. The 
result is that their Lordships will humbly advise His Majesty 
that all the appeals should be dismissed. 

The appellants in the first two appeals will pay to Imtiaz 
Fatima (who alone appeared in those appeals) her costs of the 
appeals and Imtiaz Fatima will pay the respondents^ cost of her 
cross appeal, and these costs will be'*seb off against one another in 
the usual* way. 

Appeal dismiased^ 

^ Solicitors for the appellants in appeals 60 and 44 of 1906 and 
respondents in cross appeal (66 of 1906 ) — Barrow Rogers and 
Nevilk 

Solicitors for Imtiaz Fatima, respondent, in appeals 60 and 44 
of 1906 and appellant in cross appeal (66 of 1906) L. Wilson 
&Oo. . * 

J. V. w. 
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EASHID-UN-NISA (Px.aintii'p) i-. MUHAMMAD ISMAIL KHAN 

ANDOTHEBS (DEPENBAEtTs). 

[On appeal from lire High Court, North Wcs^.ern Provinces at Allahaliafl] . 

Civil Troceduro Cide [AH JT/F 1^82), section of decree — 

Tarties to suits — Minor rcj)rcse}iiatwn of in- suiis-^ Appointment of 
ma-rritd womanA^ to he ffunrdian ihdViicm contnor^ to secfionAi>7 of Civil 
^Procedure Code — Suit hi/ minor to set aside de crees and sales in exeeufimi--^ 
Separate suif--^Guardians and Wards Act (VIl I of stciion 53 . 

The words *• parties to the suit ” in section 244 of the Civil Procedure Code 
(Act XIV of 1882) mean, persons who have been properly made parties in accord- 
ance with the provisions of the Code. 

Where contrary to the provisions of section 457 of the Code a minor liad 
been represented thronghout certain litigation by a married woman, her sister and 
guardian of her person, who was appointed her guardian ad litem, 

Meld that the minor had not been properly represented in the litigation, and 
that a suit by her to set aside decrees, and sales which had taken place in execu- 
tion of them, and as to which she alleged fraud and breach of trust was not 
barred by section 244. 

Section 53 of the Guardians and Wards Act (VIII of 1890) does not give a 
married woman who is guardian of the person of a minor a preference to the 
appointment of guardian ad litem of such minor. That scclion loaves section 
457 of the Civil Procedure Code untouched, the effect of tlie two sections read 
together being that a proper guardian of the person of the minor may, if pro- 
perly quah'-fitd^he |)ref erred as the guardian ad litem. 

Appeal fiom a judgment and deciee (5tli August 1902) of tie 
High Court at Allal abad which reversed a judgiiient and decree 
(7th October 1899) of the Court of tho Subordinate Judge of 
Meerut, and dismissed the appellant’s suit. 

The suit AY as brought on 21st September 1898 for a declaration 
that two decrees dated IGth September 189i and 28fch August 
1894, and three sales in execution of decrees, 20th Februa y 
1892, 20th June 1892, and 8th July 1896 Avere invalid and 
should he set asiile so far as the plaintiff Avas concerned. 

Sardar Khan one of two b others died on 1st May 1888 
leaving tAAm daughters Ulfa -un-nissa and Rashid-im-m'ssa (the 
plaintiff), an illegiti mate son Abdul Majid, and his brother Mania 
Dad Khan Avho were entitled under the Muhammadan law to 
succeed to shares of his estate as follows, namely, the daughters f 
each, and the brother I*. Sardar Khan owned a 9 biswas share 
in Mahal Bakimanda in the villoge of Gaisupur, and on his death 
Maula Dad Khan applied for mutation of names in the Revenue 

Present :~Lord Atkinson, Lord Collins, Sa' Andrew Sooble and Sir Ar- 
thur Wilson. 
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regi.sters. Ulfat-uii-nissa purpordTig to aot on behalf of her minor 
sister Rashid-iin-nissa opposed the application, and allowed it to 
be supposed that xiklnl .Majid was the legirimale s m of Sardar 
Khan ^\hicll excluded Maula Dad Khan from inheriting atiy 
poitiou of die estate. By agreement dated 22ud December 1888 
the dispute was referred to arbitation and the avvarcl, dated 13ih 
January 1889 allotted to each of the claimants shares as follows, 
namely, Maula Dad Khan If biswas 2| biswansis, Dlfat-un-iiissa 
2i‘ biswas, Rashid-uu-nissa 2f b'-swas, and ibdul Majid 2| biswas 
121 biswansis. Mutatijii of names^ was made in accordance with 
the award and has ever since been acted on. 

The estate of Sardar Khan wa-5 liable for several mortgage 
debts. , One Fateh Oaand who had obtained a decree against him 
on 18th December 1882 with a charge on a 6 biswas i^hare in the 
village of Qaisupur proceeded to execute it, and the sale was 
fixed for 20vjh Jane 1889. Mania Dad Khan purchased the decree 
from Fateh Chaud on lOoh Jane 1889, and on 23rd April 1891, 
applied for execution, and after apportioning the mortgage money 
on the shares held by him and the other heirs of Sardar Khan, 
sought to bring to sale the shares of the other heirs in the 6 
biswas share ordered by tue decree to be sold. In these exe- 
cution proceedings Ulfat-un-nissa was appointed guardian ad litem 
of her minor sister Rasiiid-un-nisa. ■ On 20th February 1892 a 4 
biswas 17| biswausi share oat of the 6 biswas share mortgaged 
was sold by the court and purchased by Maula Dad Khan, being 
bhS first of the sales which the plaintiff claimed to have set aside. 

On 17th January 1883 another decree had been obtained by 
^ a firm of Sant Lai Moti Lai against Sardar Khan with a charge 
on a 6 biswas s’lare in Gaisupur, and the decree was, on 6th April 
1889 transferrel to the four sons of Maula Dad Khan, namely 
Muhammad Ismail Khan, Dost Muhammad Kl.an, and Taj 
Muhammad Khan the three original defendants, and Niaz Mu- 
hammad Khan, the husband of the plaintiff. In execution of that 
decree the 5 biswas share was on 20th June 1892 and 
purchased by the defendant Muhammad Ismail Khan. This was 
the second sale impeached by the plaintiff. 

Sardar Khaa had also on 18th May 1886 mortgaged with 
possession a 2^ biswas snare of Gaisupur to M^aula Dad Khan and 
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subsequently taken a lease of tlie said sbare. On 26th May 1891 
a suit was brought for rent due under the said lease in whiekoii 
16th September 1891 a decree was obtained^ and at tlie sale in 
execution of the decree, the sons of Mania Dad K haiijOnSth 
July 1896, purchased the shares of Ullat-uu-iiis-a and t!ie appel- 
lant in certain re-ervoirs and vats. This was the third sale 
sought to be cancelled, and it was also sought to set aside the 
decree of 16th September 1891, 

One Achal Das was another creditor, and in his favour Sardar 
Khan had, on 31st January 1882 executed a bond, which w’-as on 
8th April 1889 transferred to the sons of Mania Dad, who on 
28th August 1894 obtained the second decree which the plaintijBP 
now sought to have declared invalid. 

At the institubion of the suit the plaintiff w^'as a minor and her 
husband JSfiaz Muhammad Khan acted as her next friend. The 
plaint alleged that the arbitration award made on the death of 
Sardar Khan, the purchase of the decrees, and the sale of the 
plaintifi’s legal share were illegal and fraudulent ; that her share 
in her father’s property ^was 8 biswas; that the two decrees dated 
September i6th 1891, and 28th August 1894 were not binding 
on her because her sister XJifat-uu-nissa had in the suits been 
improperly appointed her guardian ad litem, and tlie sales in 
execution of decree were invalid not only for tliat reason, but 
also because Mania Dad Khan was debarred by section 232 of the 
Civil Procedure Code from executing the decrees in j[)ursuance 
of which the sales were made. The plaintiff prayed for cancel- 
lation of the decrees and sales and a restoration to possession 
of her full share of 3 bis was with mesne profits and costs. 

The defendants Muhammad Ismail Khan, Dost Muhammad 
Khan, and Taj Muhammad Khan alone defended the suit. They 
, denied fraud and collusion, and that the purchases by Mania 
Dad’s sons were benami for their father ; asserted the validity 
of the decrees and sales in execution | claimed a full share of 
three biswas if the award were set aside, and pleaded that the 
suit was barred by the provisions of section 244 of the Code of 
Civil Procedure. 

The Subordinate Judge held that the plaintiff was not pro-* 
perly represented in the mutation procee.iings, and thac the 
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award made on 13th Jannary 1S^9 was nofc bindiog on her ; that 
Mania Dad’s sons made purchases hanamiior him ; that Ulfat-uo- 
nis-a h>td ni right to act as t j e plaintiff’s guardian and that her 
interests were adverse to the plaintiff and being a married 
woman she could not legally be her guardian ad litem, and that 
the plaintiff’ was not properly represented by her in the execu- 
tion proceeding, s. As t) the want of proper representation in 
the execution proceedings and suits and Mania Dad^s improper 
action in dealiisg with the decrees he said: — 

“ We have already seen that Mania Dad was appointed by the District 
J ndge as the guardian of the properties of the plaintiS. It is an admitted fact 
that when Sant Lai’s decree was executed Maula Dad acted as plaintiS’s guar- 
dian. Mania Dad himself was the de facto. The decree was executed, the pro- 
perties sold and purchased by Maula Dad and the interest of the .minor was not 
even attempted to be saved. It coula hardly be therefore said that the minor 
was duly represented in the execution proceedings of Sant Labs decree. Maula 
Dad* who was the certificated guardian was not appointed as a guardian ad litem 
by order of the court. The proceedings therefore against the minor were utter- 
ly illegal. 

In the execution proceedings under the decree of Achal Das it is shown 
that the minor, the plaintifi, was not duly represented. The execution proceed- 
ings therefore are not binding as against the minor plain tifi.” 

It has further been contended on behalf of the xfiaintifi that Maula Dad 
being himself a judgment-debtor after Sardar Khan’s death and he haying 
bought the decrees, had no right to execute the decrees. Section 232, Civil Pro- 
cedure Code is very clear and supiDorts the above contention. The ruling in 
Jdanarsi Das v. Maharani Ktiar (1) also supports the above contention. It is 
therein laid down that the purchase by one judgment-debtor of a decree exting- 
uishes tl^o liability under the decree and he can sue for contribution and not 
'Execute the decree. ” 

** As I have already found in the present case that the plaintiff, a minor, 
was not duly represented in the execution proceedings, and inasmuch as all the 
execution proceedings are not binding on the plain tifi she having been a minor 
unrepresented in those proceedings, she could therefore bring a regular suit.” 

The Subordinate Judge accordingly made a decree giving 
the plaintiff' the relief she claimed. 

On appeal by the defendants to the. High Court a Divisional 
Bench of that Court (Sir Joshr Stanley, C. J., and Mr. Justice 
Bubkitt) said as to the plaintiff’s right to sue : 

» The decrees upon which those execution proceedings were founded are not 
in any way impeached in the suit, nor could they be. The impeached transao- 
tions were proceedings of those decrees in execution and th':s being so, it was 
the proper course for the plaintin. if she had any objection to make to the exeeutioxk 
(Ij 41S82) I. L. B. 5, All. 23, at p. 33. 
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of tlie decrees, to raise those objeeijons under tho provisions of section 241 
of the Code of Civil J?rocedure and not by a separate suit. If Mania Dad .Khan 
was not entitled to execute the decrees or if there was any irn.\'njlur.ty in the 
liroceedings which were taken in carrying out the execution, it was open to the 
plaintiff or any one who was injured thereby to apply xmdor section 244 and 
have these questions decided by the court executing tho decree, they being 
questions ‘ arising between the parties, to the su t in which the docrco was 
passed, or their representatives, and relating to the execution ' of the decrees. 

It is not open to the plaintiff in an independent sUit now to impeach the proceed- 
ings so had in execution. As regards the bond, dated the 31st January 1882, in 
favour of Achal Das, it is admitted that there has been no sale of any property. 
Consequently we may put it out of account as the plaintiff has in no way been 
damnified in respect of it J * 

Tbe High Court therefore reversed the decision of the Sub- 
ordinate Judge and dUmissed the suit with costs. On this 
Appeal 

Cavei K. G. and W. A, RaiJees for the appellant contended tliat 
the provisions of section 244 of the Civil Procedure Code ( Act X I V 
of 1882) were no bar to the present suit. Clause (c) of that section 
provides for the decision, by the court executing a decree and 
not by separate suit, of ‘^questions arising between the parties to 
the suit iu which the decree was passed. In this case tho 
appellant wa^ a minor and was not properly represented in the 
suits in which (he decrees were made, and she was, therefore, it 
was submitted, not really a party to the suit at all. One of the 
grounds alleged why the decrees and sales under them should be 
set aside was that they had been brought about by fraud and 
breach of trust on the part of those who conducted the ^iroceed- 
ings which led to them ; and another was that purchases had been 
made lenami, and to such a case the section was not applicable. 
Reference was made to Mohendro Narain Ohatmaj v. Go^al 
Mondnl{l). Mihvigeya 'v, Hayat Suheb (2), Hassan Ali v. 
Ganzi All Mir (3), and Prosunno Kwmar Sanyal v. Eali Baa 
Sanyal (4). Where theie is fraud the decrees and sales could be 
treated as invalid, a decree against a minor not properly repre- 
sented was null and void, the provisions of section 443 of the Civil 
Procedure Code being imperative, JSanuman Prasad v. Muharri'* 
mad Ishaq (5), The plaintiff was not properly represented 

(1) (1890) I. L. E., IT Calc*, TG9 (777, 784) (8) (1903) L L. B., 31 Calc., 179. 

{2} (189S) I. L. B., 23 Bonu, 287. (4) (1892) I. D. li., 19 Gale., 683 

^ A., 168. 

(5) (1905) I, B., 28 All., 137. 
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in the suits because^ although her sister was appointed her 
guardian ad litem^ she was a “ married woman and her app^oint- 
menb was illegal under section 457 of the Civil Procedure Code. 
The procedure in connexion with the appellant’s property w^as 
illegal, her guardian Mania Dad Khan having taken an nnfair 
advantage of his position and committed a breach of his trust, 
and section 232 of the Civil Procedure Code, debarred him as 
one of several judgment-debtors purchasing a joint decree, from 
executing such decree, JBanarsi Das v. Maharani Kuar (1). 
In any ca^e the dealing with her property in the mutation pro- 
ceedings and the award by which she was deprived of her proper 
share in her father’s property did not come within the scope of 
section 244, but necessitated a suit to set them aside : since attaining 
majority she had never consented to or ratified those proceedings. 
The sales should be declared invalid and void as against the 
appellant who was a minor ne' er legally represented, snd 
neither the respondents nor their father Mania Dad Khan were 
competent to bring to sale her property and become possessed of 
it themselves. Reference was made to the Civil Procedure 
Code (II of 1908), section 47 (corresponding to section 244 of 
the Code of 1882, and being as a procedure section retros- 
pective) which enabled this court to say it did not apply ; the 
Guardians and Wards Act (VIII of 1890), section 20, Act XL 
of 1858, section 7, and Civil Procedure Code 1882, section 460 
were alsp referred to. 

De Qrvytherj K. (7.,and B. Duhe for the respondents contend- 
ed that section 244 of the Cude was a bar to a separate suit to set 
aside any of the proceedings in execution challenged in the pre- 
sent litigation. The questions for decision here were all questions 
relating to the execution of decrees ; and the appellant, it was 
submitted, was sufficiently represented in, and therefore a party to, 
the proceedings. In Khiarajmal v. Dcum (2) it was held that 
certain sales could not be voided or set aside for mere irregulari- 
ties of procedure in obtaining the decrees, but if the court had 
sold the property of per-ons who were not parties to the proceed- 
ings or properly represented on the record the decrees and sales 
would be void as against such persons, and might be disregarded 

(1) (1882) I. L. B., 5 AU., 28 ^83). (2) (1904) 1. L. E.,S2 Calo., 296, 

L.^E., 32, 1. A„ 23. 
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without; any procuula e to se':i Ihesii a-hlo, B;i!} tlio conr!; excyNit- 
iBg the decrees would he the prr»poi* tribvinMl U'^ dec <le wluylier 
those persons had been properly represented or not in the pFO^»eetB■ 
ings. [f Dlfat un-oiissa whs not a proper person to be ai^peinted 
guardian at Utcm of the appelhnit, her appoint, rnont was a mere 
irregularity arid nob a gr *und for setting aside (he decrees, and 
sales which took place in execution of them : see Walhn v. Banhe 
Behari Per shad Singh (1) which was o;> posed to Ilarmrtian Pra^ 
sad Y. Mibhaanmad Ishaq (^2) cited for the appellant. But a 
guardian ad litem of a minor only representod the infant, and not 
the property, and by section 53 of the Guardians and Wards Act 
(VIII of 1890) a guardian of tlie person of the minor is given a 
preference in making an appointment of a guardian ad litem ; not- 
withstanding section 457 of the Code therefore, Ulfat-un-nissa, who 
was guardian of the appellants’ person, was qualified for appoint- 
ment as guardian ad litem ; S) that ihere was no want of proper 
representation in the suits : see Rule 4 under Act VI II of 1890. 
Prior to that Act the court had a discretion, but after the auiend- 
ment of secdou 443 of the Civil Prot 3 edure Code by sectiou 53 
of Act VI ri of 1890 die court had no disci'etiori except when no 
guardian had been appointed. No inovision of Miiliaminadiin law 
prohibits a married wnunan from being guardian of a minor or 
her property. Reference was nnvle to seclion 9 of Act V i II of 
1890 : Civil Procedure Code, sections 232 and 443 ; and tlie Indian 
Trusts Act (II of 1882), section 53 ; which pinvision as tq persons 
qualified for trustees) applied t > the North- Western Provinces, 
There was no fraud here ; the case of Prosii'tmo Kimar Sanyal v. 
Kali Das Sanyal (3) was a[)plicable, and it should be iield that 
section 244 of ihe Code bai-red the snit. 

Cave, K. G , replied referi ing to Jvimdan Lai v, Gajadhar Lai 
(4) which decided that tlie appointment of a married woman as 
guardian ad litem notwithstanding section 457 of the O' do was 
net a mere irregularity. [DeGrnyther, K. C., referred to Kachayi 
Euttiaii Eaji Y. Udamp'uatJmla Ilunbi Pu tTa{S) a contrary 
decision.] 

(1) (1903) I. L. E., 30 Calc., 1021 ; (8) (1892) I. L. R., 19 Calc., 683 ; 

L. R., 30 L A., 182. ’ L. R., 19 I. A., 166. 

(2) (1905) I. L. R., 28 All., 137 (138, (4) (1907) I, L. B., 29 All,, 728. 

139,141.) 

, , (6) (1905) I. li. B., 29 Mad., 58. 
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1909, ZQth : — The judgment of their Lordships was deli- 
vered by Sir Andrew Scoble. 

Muhammad Sardar Khan, the father of the appellant, died 
on the 1st May 1888, possessed of a half share in mauza 
Gaisupur and other property, and leaving as his heirs according 
to Muhammadan law (1) Ulfat-un-nisa, an adult daughter by his 
first wife; (2) the appellant Rashid-un-nisa, aged four years, 
daughter by his second wife ; and (3) a brother named 
Mauladad Khan. Each of them was entitled to a third share in 
the estate. He also left an illegitimate son, named Abdul Majid 
Khan, for whom he made* pro vision in his lifetime, by a gift of a 
share in his mauza of Gaisupur, leaving nine biswas of that pro- 
perty to be divided among his legitimate heirs at the rate of three 
biswas apiece. , 

At the time of his death Sardar Khan was indebted to the 
following persons * 

(1) to Fateh Cband for Rs. 8,280-11, under a decree dated 
the 18th December 1882 ; 

(2) to Achal Das for Rs. 2,600, under a bond dated the 31st 
January 1882; 

(3) to Sant Lai and Moti Lai, for Rs. 2,294-1 under a de- 
cree, dated the 17th January^ 1883 ; and 

(4) to his brother Mauladad I^lian, under a possessory mort- 
gage deed for Rs. 14,000, dated the 18th May 1886. 

On the 9th May 1888, Mauladad Khan filed an application 
f5r mutation of names in respect of Gaisupur in favour of the 
three legal heirs of the deceased. This application was opposed 
^ by Ulfat-un-nisa, on the ground that Abdul Majid (who was then 
a minor and as to whose illegitimacy she was silent) was entitled 
to half the estate, to the exclusion of the brother, Mauladad 
Khan. And the matter was referred to the arbitration of one 
Abdul Karim Khan, who made his award under date the 12th 
January 1889, whereby he gave the largest share of the properly 
to Abdul Majid, and reduced the share of the appellant Rashid- 
un-nisafrom3 to 2i biswas.' In this arbitration Ulfat-un-nisa 
represented herself as acting as guardian of the minors, Abdul 
Majid and Rashid-un-nisa, and her general attorney, one Siraj 
signed the award on their behalf. This award seems to 
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have lieen. so far acted on that mutation of names, was ordered to 
be made in conformity wiiJi it. 

While these proceedings were pending Uliatuii-nisa, on the ISth 
July 188Sj applied to the District Judge of Meerut for a certifi- 
cate of guardianship under Act 40 of 1858, in regard to both 
minors, and her application was opposed by Mauiadad Khan, as re- 
gards Eashid-im-nisa; on various grounds, one being tliat the minor 
wms married to his son, ]lNiaj5 Muhammad Khan, and that he 
maintained and looked after her. He therefore asked that a 
certificate of guardianship might be granted to himself. His 
petition is dated the 2nd August ISSS ; and by an order of the 
District Judge of Meerut, dated the i 3th April 1889, it appears 
that Ulfat“Un-nisa had withdrawn her claim, and a certificate of 
management of the girPs estate was granted to Mauiadad j but, as 
the uncle cannot properly be constituted guardian of the girPs 
person, the Judge directed that she should remain in charge 
of her half-sister Ulfat im-nisa.^^ 

Meanwhile, Mauiadad was actively engaged in settling the 
claims against Sardar Khan^s estate. On the 6th April 1889, 
he purchased, in the name of his four sons, the decree held by 
Sant Lai and Moti Lai, for the sum of lis. 2,600 ; and on the 
8th April 1889, he purchased, in the same names, the claim of 
AchalDiisfor the sum of Its 3,000. On the lOth June 1889, 
he purchased, in liis own name, the decree held by Fateh Cliand 
for the sum of Rs. 12,842-2. He thus became the sole^ creditor 
of Sardar Khan’s estate. He died on the 22ad July 181^3, 
and the present respondents are two of his sons, and the repre- 
sentatives of a third son. 

The fourth son, Niaz Muhammad Khan, who, as has already been 
stated, is the husband of the appellant, instituted the present suit 
on behalf of his wife, then a minor of fourteen years of age, on 
the 2lst September 1898. The object of the suit is to obtain a 
declaration that two decrees and three sales in execution affecting 
her share in her father’s estate are invalid as against the appel^* 
lant, who was a minor and not legally represented in the pro- 
ceedings from which they resulted ; and, fox^ the same reason, 
that the submission to arbitration, and conseq[uent award, 
-reducing her share* from 3 to 2i bis was, are nob binding on her, 
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It was not seriously contended before their Lordships that 
these arbitration proceedings, so far as the appellant’s interest 
is concerned, cou.LI be supported. She was then about four years 
of age, and her consent seems to have been taken for granted to 
what was no doubt considered a fair family arrangement. But 
it has never been ratified by her^ and is imperative as regards 
her interest in her father’s property. It is true that, in the 
award, her sister Ulfat-un-nisa is described as acting for her- 
self and as guardian of Abdul Majid Khan and Eashidan, mi- 
nors”; but at the date of the award, the 12th January 1889, an 
application was actually pending in her name in the court of the 
District Judge of Meerut for a certificate of guardianship of these 
minors, and this application was rejected by the above mentioned 
order of the 13th April, 1889. The statement in the award was 
therefore unjustified, and the appellant is entitled to the declara- 
tion which she seeks, that the award is a nullity, as far as she is 
concerned, 

Mauladad|Khan, as has already been stated, had in 1889 got 
into his own hands all then^^existing claims against Sardar Khan’s 
estate, and after a short interval, he proceeded to realize them. 
On the 23rd April 1891, be applied for execution of Fateh 
Chand’s decree, and in his application the appellant is described 
as Musammat Eashidan, minor, under the guardianship of her 
sister Musammat Ulfat-un-nisa.” On the 16th May 1891, a 
similar application was made, in the name of his four sons, for 
ex^cution'of Sant Lai’s decree, and in it thefappellant is described 
as minor . . . under the guardianship of Mauladad Khan” and 
‘ there is no room for doubt that though the sons were the nominal 
applicants, Mauladad was the person really interested in the ap- 
plication. In the sales which followed on these applications, the 
decree-holders were, in both cases, the purchasers. On the 26th 
May 1891, Mauladad brought a suit to recover interest on the 
mortgage wdiich he himself held, and in the plaint, the appellant 
is described as under the guardianship of her sister Ulfat-un- 
niaa, ” who, he states, is. certificated guardian of her person,” 

* and has been made guardian ad litem,’^ In this case the 
decree was made in the absence of both the female defendants. 
No step, appears to have been taken to enforce the bond to Achal • 
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Das until after Mauladad^s death, which occurred on. the 22nd 
July, 1893, On the 4th January, 1891, his four sons put the 
bond in suit, and obtained an ex pwrte decree on the 28th Augu'^t, 
1894, In this case also the appellant is described as unler the 
guardianship of her sisteiV^ who, by order of the Court, dated 
lObh March 1894, was appointed guardian ad litem. The pos- 
sessory mortgage in favour of Mauladad Khan is admittedly 
still in force. 

The learned Subordinate Judge found that the proceedings 
impeached in the plaint failed as against the plaintiff’ (appellant), 
because she was not properly represented in* them. He held that 
Ulfat-un-nisa, as a married woman, could not have been appoint- 
ed guardian ad litem^ and that Mauladad, whose sons were 
merely henami purchasers on his behalf, had an interest adverse 
to that of the minor, and was therefore disqualifie l The High 
Courfon appeal set aside his decree, and dismissed the suit upon 
the ground that 

“ tlio dooroes upon which the oxooution prooQodiag.^i were founded are not in 
any way impeached in the suit, nor could they be. The impeached transactions 
were proceedings on those decrees in execution, and, this being so, it was the 
proper course for the plaintiff, if she had any ohjocfcion to make to the execu- 
tion of the decrees, to raise these objections under the |)^ovisions of section 244 
of the Code of Civil Procedure, and not by a separate suit.’^ 

With all respect to the learned Judges of the High Ooiirt, 
their Lordships are unable to agree with this conclusion. Section 
244 of the Civil Procedure Code applies to questions ^arising 
between parties to the suit in which the decree was passed, that 
is to say, between parties who have been properly made parties 
in accordance with the provisions of the Code. Their Lordships 
agree with the Subordinate Judge that the appellant was never a 
party to any of these sui's in the. proper sense of the term. Her 
sister, Ulfat-un-nisa, a married woman, and therefore was 
disqualified under section 457 of the Code from being appointed 
guardian for the suit, and Mauladad's interest was obviously 
adverse to that of the minor. An ingenious argument was put 
forward by counsel for the respondents to" the effect that as sec- 
tion 53 of the Guardians and Wards Act (Act VIII of 1890) gives 
a preference to the appointment of the guardian of the person of 
'"a minor as guardian for the suit, and as Ulfat-nn-nipa was guardian 
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of the person of her minor sister, she could properly have been 
appointed her guardian ad litem in these proceedings. But this 
argument isopen to the obvious objection that the later enactment 
leaves section 457 of the Code untouched, and that the effect of 
the two statutes, read together, is that a proper guardian of the 
person of a minor may, if properly qualified, be preferred as his 
or her guardian ad litem* 

I'or these reasons their Lordships will humbly advise His 
Majesty that this appeal. should be allowed, that the decree of the 
High Court should be discharged with costs, and that, subject to the 
payment, or allowance on account, by the appellant of any sum 
that may be fouud to be due by her in respect of the possessory 
mortgage of the .18th May, 1886, the decree of ^the Subordinate 
Judge should be restored. 

The respondents must pay the costs of the appeal. 

A'ppeal allowed. 

Solicitors for the appellant -iT. 0. Summerhays & Son, 

Solicitors for the respondents:— Ford, Ford & Ghes-^ 
ter, 

J. V.W. 


IZZAT-UN-NISA BEGAM and another (two of thkiDefendants) t\ PARTAB 
SINGH (Plaintiff) and others (the remaining Defendants). 

[On appeal from tlie High Oourb, Norfch-'W'estern Provinces at Allahabad.] 
Mortgage — Sale of mortgaged ^projgeriy’^Furohasers — Sale auhjeet to frior 
mtduritliranceS'~^FurcliasB hy decree holder --Suit to recover from yurchaaer 
^ the amount due on jprior encumbrancea when they have heen^ after the 
^urchaae, declared invalid. 

Certain villages were put up for .sale in execution of a decree under section 
88 of the Transfer of Property Act (IV of 1882), and it was notified in the pro- 
clamation of sale that the property was to be sold subject to two prior mortgages 
of 25th May, and 2nd December, 1877. The decree-holder (the predecessor in title 
of defendants) obtained leave to bid and became the purchaser of eight of the 
villages. Subsequently, as the result of suits j;o enforce them, the two mortgages 
of 1877 were, by decrees of the Privy Council and the High Court respectively, 
declared to be invalid. In a suit brought by the vendor against the representa- 
tives of the auction purchaser to recover the amount due on the two mortgages 
of 1877, as “ unpaid vendors* purchase money,” 

Keld (reversing the decision of the High Court) that the suit was not main- 
tainable. On the sale of property subject to encumbrances the vendor gets the 

Pre Lord Maonaghten, Lord Dunedin, Lord OoLiaNS, Sir Andrew* 
BpOBLB*and Sir Aethun V7ilson, 
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l>ricG of liis interest, whatever it may be, wliether tlie x>riec be settled by x-irivato 
bargain, or determined by x^iiblic competition togelber wltli an indemnity 
against' Ifie encumbrances affecting tlie land. Tbe con tract of indcinnily may be 
exprossci'l or implied. If tbe X’^iircbaser covenants with tbe vendor to pay ^bc 
encumbrances it is still notbing more than a contract of iiidemiiHy. Tlie pur- 
ebaSOT talms lb.o proxx'srty subject to Ibe b'urdon aUacbed to it. If tbe eneum- 
branecs turn out to be invalid tbe vendor has notbing to complain of: be lias got 
wbat bo bargained for : bis indemnity is coinplcte. He cannot x>ick up the ]>urden 
of wbiob the land is relieved and seize it as bis own x>roperty, Tbe not ion that 
after tbe completion of tbe purc-basc tbe purebaser is in some way a trustee for 
tbe vendor of tbe amount by which the existence of encumbrances or supposed 
encumbrances lias led to a diminution of tbe x^J-’ioo? and liable therefore to 
account to tbe vendor for anything that remains of that amount after the 
encumbrances are satisfied or disx^osed of, is without foundation. After the 
Xmrobase is completed tbe vendor has no claim to xx^^tioipate in any benefit 
wbiob tbe purebaser may derive from bis purchase. 

Tweddel Y, Tweddel {1}, Butler Y. Butler (2) and Waring v. Ward (S) 
referred to. 

Appeal from a judgmeut ar^leoree (4ih July, 1901) of tho 
High Court at Allahabad. whicEl’eversed a decree (1st April, 1902) 
dfThS'Sub of Bareilly. 

Musammat Intizam Begam, the predecessor in title of the 
appellants, was the decree-holder with leave to bid at a sale in 
executiou of a mortgage-deoree under section 88 of tlie Transfer 
of Property Act (IV of 1SS2) obtained in a suit; against I nay at 
Ali and others (now represented by the respondents) of certain 
villages which the proclamation of sale seated were to be sold 
subject to two prior mortgages of 26th May, and 2ud December, 
1877, and she eventually, on 24th April, 1894, became the ^urcha^ 
ser of 8 of the villages. Subsequently^, as the result of suits on 
them, the twp mortgages of 1877 were declared to be invalid 
by decrees of the Privy Council and High Court afc Allahabad 
respectively in 1898 and 1899. On 8th July, 1901 Inayat Singh 
brought the suit out of which the present appeal arose against 
(amongst others) the appellants to recover the sum of lis. 1,61,776- 
11 stated to be the amount which was due;on the two mortgages 
of 1877. 

The claim was made in the plaint in the following terms 

^^That ihe real purchase money of the property ^)ld at 
auction as aforesaid and, which, the defendants purchasers ought. 

(1) (1787) 2 Br. C. 0. 151. (2) (1800) 5Vesey534, 

(3) (1802) 7 Yegey 332, 336, ■ ' 
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to have paid, was the amount paid by the purchaser on the 
oompletion of the sale together with the amount which was 
due uuder the above mentioned deeds, dated respectively the 25th 
May, 1877 and2ad December, 1877, subject to which encumbran- 
ces the sale was made, and as the decree of Her Majesty in Council 
and the decree of the Honourable High Court above mentioned 
have exonerated the property purchased at auction, and now in 
possession of the defendants from the liability to pay the amount 
charged thereupon by the aforesaid deeds, dated respectively the 
25bh May, and 2nd December, 1877^ the abovenamed defendants 
had not to pay the same, nor will they ever be called upon and 
made to pay the same, and therefore the amounts thereof, 

Ks. 1,61,776-11-0, are now due to the plaintiff as unpaid vendors^ 
purchase money.^^ 

And the plaintifiF prayed that it ’might be declared that the 
sum claiined or any less sum as found by the Court was payable 
to the plaintiff as unpaid vendors’ purchase-money by the defen- 
dants as owners and purchasers of the equity of redemption of 
the villages which had been sold ; that it might be declared that 
the plainlifFhad a lien on the villages for the amount; and that in 
the event of non-payment the villages might be sold ; and* he also 
claitffed further and other relief. 

The main defence was that tlie plaintiff had no cause of 
action ; that the property had been sold by public aution, and the 
purcha^nhad become the absolute owner; that no contract had 
been entered into between the auction-purchaser and the judg- 
^ ment-debtors for payment ; that the fact of the property being 
sold subject to incumbrances afterwards declared void would not 
entitle the plaintiff to claim those moneys .from the auction-pur- 
‘chasers ; and that the property was sold for a fair price. 

The Subordinate Judge dismissed the suit. 

The appeal was heard before a divisional Bench of , the High 
Court (Sib John Stanley, C. J., and Mr. Justice BuKKiTzh 
who differed in opinion, the Chief Justice being in Tavour 
of reversing the decision of the Subordinate Judge, and Mr. 
Justice Burkitt in favour of upholding it. On a rehearing 
Mr. JlTSTiOE BlAIB was added to the Bench, and he agreed with • 
the Chief Justice. . h .. . ■ . ; . ~ . 


1909 


IZZAT-’CTN- 

msjL 

Bega.m 

'D. 

Paetab 

Singh. 


1909 


IZZAT-UH- 

KISA 

Begam 

V. 

Paetab 

Singh. 


686 THE INDIAN DAW EEPOETS, £VOD XXXI. 

The facts are fully stated in the report of the case before the 
High Court which will be found in I. L. 11., 27 All , 97. 

On this appeal, which was heard ex-parte 
jyeQruythsr, K.O., aud W, A. Bailees for.the appellants con- 
tended that the High Court erred in finding that what the appel- 
lants purchased at the sale on 20th April 1894 was the equity of 
redemption ; w'hat was really put up for sale and knocked down 
to the appellants was the right, title, and interest of the judg- 
ment debtors. But even if the appellants had only purchased the 
equity of redemption, that circumstance would not have entitled 
the plaintiffs to the money now claimed, for they or the estate 
through which they claimed had already received it. There was 
no estoppel against the appellants : no contracts, express or 
implied, that the purchaser (who in this case was the decree- 
holder would pay the incumbrances ; and the vendor had no lien 
on the property for the amount of them. It was submitted that 
the appellants having purchased at a sale which took place by 
order of the Court were after their purchase liable for all defects 
which might be found in the] property sold, and were equally 
entitled to the benefit of all advantages accruingto it'. Reference 
was made to Sham Sunder Lai v. Achchan Kunwar (1) ; Brij 
Mohan Thakur v. Bai Umanath Chaudhari (2) ; Lala Amwr- 
nath Shah v. Aohehan Kunwar (3), Civil Procedure Code (Act 
XlVof 1882), sections 236, 237, 287, 294, 306, 309, 312 and 
316 ; and Transfer of Property Act (IV of 1882), section.8. 

1909, July Both: — The judgment of their Lordships was 
delivered by Loed Maonaqhten : — 

In a suit commenced in 1887 in the Court of the Subordinate * 
Judge of Bareilly, Intizam Begam obtained the usual mortgage 
decree for the sale of nine villages hypothecated to her as 
security for an advance of Es. 30,000. This decree was 
affirmed by the High Court on the 26th of February, 1889. 

In June 1889, an order was made for the sale of these nine 
villages. The usual proclamation was issued. It stated that the 
property was subject to two prior mortgages for Rs. 10,000 and 
Rs. 20,000 respectively. 

(1) (1898) I. L. R., 21 AU.. 71 ; (2) (1892) I. L. B.. 20 Oalo., 8 i L. B., 

L. R., 25 1, A., 183. 191. A., 154. 

(3) (1892) I. Xi. B., 14 AU., 420 ; L. B., 191. A., 196. 
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At the aiiotion sale Intizam Begam having got permission to 
bid, bought all the villages but one for Rs. 64,000. The remain- 
ing village was also sold, but not to her. 

At the time of the sale the position of the prior mortgages, 
which had been duly registered, was this Both mortgages had 
been granted to, and were then held by, the same persons. No 
steps had been taken to enforce the first mortgage^ which purport- 
ed to comprise IS villages, including all tho.3e in mortgage to 
Intizam Begam. In respect of the second mortgage, which includ- 
e 1 one of the villages mortgaged to Intizam Begam, the usual 
mortgage decree had been obtained in the Court of the Subordin- 
ate Judge of Bareilly on the9th of June, 1892. 

So matters stood at the date of the auction sale, which was 
held on the 2Cth of April 1894. But on the 16 fch of January 
1896, the decree of the 9th of June 1892, was reversed by the 
High Court. And the order of the High Court was ultimately 
affirmed by this Board on the 27th of July 1898. 

In the meantime a suit was brought to enforce the first mort- 
gage, That suit was dismissed by the Subordinate Judge, follow- 
ing the dtcirion of the High Court in the case of the second 
mortgage. And the decree of the Subordinate Judge was affirm- 
ed by the High Couit on the 3rd of May 1899. 

The appellants as successors in title of Intizam Begam, who 
had died in 1897, tlius became the unencumbered owners of the 
property which she bad bought at the auction sale in April, 
1894, as^subjeob to the two prior mortgages. 

In this state of things the representative of the judgment 
debtors, whose property had been sold in execution of the decree 
affirmed in February 1889, instituted the present suit. In his 
plaint, dated the 8th of July, 1901 , the plaintiff alleged that the 
real purchase money of the property sold at the auction-sale of 
April 1894, was the amount paid by the purchaser on completion 
of the sale, together with the amount due on the pndor mort- 
gages, and that inasmuch as the property had been exonerated 
from all liability in respect of those prior mortgages, the sums 
due on the footing thereof, amounting in the aggregate to 
Rs. 1,61,776-11-0, were now due. to him as unpaid vendor. The 
claim was for payment on that footing, a lien on the nine 
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villages for the amount due, and a sale in the event of non-pay- 

menk 

This singular claim seems to have perplexed both the Judge of 
first instance and the High Court on appeal. 

The Judge of first instance, having liearc!, as he said, a long 
and learned argument and a number of English and Indian 
auth' ritiesjcame to tlie conclusion that, the ea<e was unique of 
its kind and that there was no authority, English or Indian, 
on the question, Not a single authority,’^ he said, has been 
cited to shew that the rule of equity relating to unpaid vendor’s 
lien applies to the case of an involuntary sale/’ and on principles 
which he had already explained, he thought it w^ould not be equit- 
able to apply that rule to the case before him. So the suit was 
dismissed, but no costs were allowed to the defendants. 

On appeal the decision of the Subordinate Judge was reverstd. 
The appeal ^ was heard, in the first iiis'ance, before the Chief 
•Justice and Burkitt, J. The learned Judges differed. Then 
Blair, J., was called in. He concurred with the Ciiief Justice. 
All the Judges treated the question as one of novelty and consi- 
derable difficulty. The learned Chief Justice thought that the 
case might lie looked at from two points of view. It might be 
contended that the appellants’ jrredecessor in title having repre- 
sented to the court that the property was subject to two mort- 
gages, and having got liberty to bid upon that; representation, 
estopped from denying the truth of the representation and 
must make it good to the best of her ability, that is, must pay to tbe 
Judgment debtor the amount of the encumbrances represented by 
her to be subsisting.” The other viewq he said, was that the 
purchaser only acquired the interest which the court purpoi'ted 
to sell, and so having purchased from the court property 
expressly stated to be subject to specified enGumbrances cannot 
hold the property without making good the amount of those 
encumbrances,” The amount of encumbrances which the court 
was led to believe were existing encumbrances, and subject to 
which ths sale was expressly made, must, he thonglit, be paid by 
the defendants to the pJaintiff, and he w^as also of opinion that 
the plaintiff was entitled to a lien on the property in respect of 
4:bat amount. Judgment was given in favour of the plaintiff, 
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but the case was remitted to the Subordinate Judge to inquire 
and ascertain the due proportion of the mortgage mouey intended 
to be secured by the mortgages declared invalid which was proper- 
ly attributable to the villages bought by lutizam Begam. 

BuehitT; J., dissented. On a review of the relevant sections 
in the Civil Procedure Code, he thought it plain that the amount 
of the invalid encumbrances formed no part of the purchase 
money. He thought too that the preparation of the list of encum- 
brances mentioned in the proclamation of sale was not the act of 
the parties, but the act of the court. And. he failed to see 
why, ^^ in a suit like the present,” the representatives of the pur- 
chaser should be compelled to discharge them. The auction 
purchaser made a lucky purchase. But she and her representa- 
tives were ^^not liable to be deprived of the fruits of her bargain 
at least in a suit framed like the present suit.” 

With the utmost respect to the learned Judges of the High . 
Court, their Lordships are unable to discover any difficulty in the 
case. It feems to depend on a very simple rule. On the sale of 
property subject to encumbrances the vendor gets the price of 
his interest, whatever it may be whether the price be settled by 
private bargain or determined by public competition, together 
with -an indemnity against the encumbrances affecting the 
land. The contract of indemnity may be express or implied. If 
the purchaser covenants with the vendoi* to pay the encumbrances, 
it is still ^nothing more than a contract of indemnity. The pur- 
Ohkser takes the property subject to the burthen attached to it. If 
the encumbrances turn out to be invalid, the vendor has nothing 
to complain of. He has got w^hat he bargained for. His indem- 
nity is complete. He cannot pick up the burthen of which the 
land is relieved and seize it as his own property. The notion 
that after the completion of the purchase the purchaser is in some 
way a trustee for the vendor of the amount by which the existence, 
or supposed existence, of „ encumbrances has led to a diminution 
of the price, and liable, therefore, to account to the vendor for 
anything that remains of that amount after the encumbrances are 
satisfied or disposed of, is without foundation. After the 
pmehase is completed, the vendor has no claim to participate in 
any benefit which the purchaser may derive from his purchase. 
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It would be pedantry to refer at length to authorities. But their 
Lordships, under the circumstances, may perhaps be excused for 
mentioning Tweddd v. Tweddel (1), Bidler v. ButUr, (2) and 
Waring v. Ward (3). 

There is nothing in the circumstances of the case to raise an 
estoppel against the appellants. 

Their Lordships will humbly advise His Majesty that the 
order of the High Court ought to be reversed with costs, and the 
judgment of the Subordinate Judge of Bareilly restored, but 
with costs against the respondents. 

The respondents will pay the costs of the appeal. 

Apfeal allowed. 

Solicitors for the appellants : — T. 0. Summerhays & Son. 

J. V. W. 

APPELLATE CIVIL. 


Before Mr, JnsUoe Biclards and Mr. Justice Alston. 

OUBH BIHABI PANDE and another (Judgment-debtors) v, 

MAH ABIE SAHAI and othei^s (Beceee-iioldees) .• 

Act Uo. XV of 1877 (Indian Lmitaiion ActJ^ section 20^ JElxectdion of decree 

•^Sah of ftid^ 7 nent-dehtor*s property — Buoh sale not ^art ^yayment so as 

to save Imilatioiu 

In order that tlio provisions of section 20 of the Indian Limitation Act, 1877, 
should api'Jly in favour of tho decree-holders, it is necessary that the fact of part 
payment of tho principal of a debt should appear in tho hand-writing of tho 
debtors. Where therefore, some timber belonging to tho judgment-debtors was 
sold in execution, and tho proceeds were applied to satisfy tho dooreo, in part, 
it was held that this was not a good payment within tho meaning or Beotionc20 
■ of the Limitation Act, 

This was appeal arising out of an application for execution 
of a decree. The facts of the case are fully stated in the judg- 
ment of the Court. 

Babu )SeTO, for the appellants. 

Mr. W. Wallach, for the respondents. 

Eichaeds and Alston, JJ.— -The decr§e-holders obtained 
two decrees on the 26th. of March, 1896. One decree was ob- 
tained ill suit No. 275 of 1895. The other was obtained in suit 

* Second Appeal Ho. 118 of 1909, from a decree of E. H. Ashworth, District Judge 
of Gorakhpur, dated the 12th November 1908, confirming a decree of Guru 
Prasad, Additional Subordinate Judge of Gorakhpur, dated the 18 th of July 1908, 
(1) (1787) 2 Br. 0. 0., 151. (2) (1800);5 Yesey., 534, 
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No. 272 of 1895, The decrees were for sale on foot of mort- 
gages. Orders absolute were obtained on the 16th of December, 
1899. The first application for execution was made in respect 
of the decree in suit No. 275. The decree was apparently time- 
barred. The decree-holders, however, alleged that the proceeds 
of certain timber had been applied in part payment of the 
decree. The court executing the decree found the part payment 
not proved by the decree-holders, and rejected the application. 
The first application in suit No. 272 for execution of the present 
decree was made on the 9th of January 1903. The deoree- 
, holders there also alleged part payment. The decree-holders 
obtained an order that notice should go to the judgment-debtors. 
The application was, however, subsequently struck off without 
any farther order having been made. The present application 
for execution was made on the 18th of September, 1905. The 
judgment-debtors have raised a number of objections. First, it 
is urged that the part payment of the decree by means of the 
sale of timber had already been adjudicated upon when execu- 
tion of the other decree was being asked for. Both the courts 
below have found that the decision in the previous execution 
case did not operate as res judicata. In this conclusion we 
agree. The matter in issue then was whether or nob a payment 
had been made on foot of the other decree. The question now in 
issue is whether or not part payment has been made on foot of 
the present decree. Both the courts below have found that 
there was a part payment made by means of a sale of the 
^ timber. This is a finding of fact binding upon this Court. 

The, judgment-debtors next urge that there was no adjust- 
ment certified to the Court under the . provisions of section 258 
of the Code of Civil Procedure of 1882, and that therefore the 
Court could not recognise the payment. As against this the 
dooision mJRoshan Singh v. 3Iatq; JDin (1) has been relied on, 
and the decree-holders urge th^ the part payment is a good 
part payment within the meaning of section 20 of the Limitation 
Act of 1877. The part payment made out of the proceeds of 
the timber was, if a part payment at all, part payment on foot 
of the principal of the debt, and it is necessary, in order that the 
(1.) (1903J I. h. B„ 26 All, 36. 
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provisions of section 20 should apply in favour of the decree- 
holders, that the payment should appear in the hand-writing of the 
jadgment-dehtors. The decree-holders urge that this point should 
be taken as one arising out of a question of fact not decided in tire 
court below. We think, however, that the decree-holders were, 
both in the first court and in the lower appellate court clearly 
put on proof that the part payment they relied on was a good 
part payment within the meaning of section 20. Furthermore, 
if the decree-holders relied on part payment as being a part- 
payment w'ithin the meaning of section 20, it lay on thorn to 
show that the part payment was in the hand-writing of the 
judgment-debtors. It is absolutely clear on reading the judg- 
ment of the court below that the part payment did not appear 
in the hand- writing of the judgment-debtors. If it had, the 
decree-holders would have certainly produced and proved it 
when they wore seeking execution of the first decree, and there 
never would have beeu any doubt on the question whether or 
not the payment had been made. In the present ca-e the 
decrees are extremely stale, the suit haying been instituted in 
the year 1895 and the decree nisi made in the year 1896. Wo 
allow the appeal, set aside the orders of both the courts below, 
and dismiss the application with costs. 

A2opeal dccr'erc?. 


FULL BENCH. 

HefotB Bit 0ecfge Knox, acting Chief Justice, Mr. Justice JBanerjh Mr « 
Justice Richards, Mr. Justice Q-riffin and Mr. Justice Alston. 
EMPEBOB MISBI# 

Act JJo. 1 0/1872 {Indian JSvidence Act), sections S, 24t, 25, ‘26, 27 — Accused 
wduced to ^oini out the hiding ^lace of stolen ^ro^ertg-^Conduct’^Admissi^ 
lilUy of evidence-terminal Procedure Code, section X^Z^tOonfesslon, 

M was charged with the murder of a girl. In the hope of pardon being 
given to her, she took the police to a certain place and pointed out and produced 
certain ornaments which the deceased was wearing at the time of her death. 
Meld that ovidonco was admissible to show that the aoousod did go to a certain 
place and there produce certain ornaments. 

Such evidence was admissible under section 8 of the Indian Evidence Act, 
irrespective of whether the conduct of the aooused was or was not the result of 
inducement ofiered by the police, 

<r * Criminal Appeal Ho. 460 of 1909, from a conviction and sentence of 
G.Moir, Sessions Judge of Jaunpur, dated the Igth July 1909, 
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- The facts of this case were as follows; — 

A girl named Misri was murdered, and certain ornaments 
which she was wearing were not found on her corpse. The 
accused was suspected and arrested and kept in custody for over 
24 hours. She then took the police to a certain place and 
pointed out a spot where certain ornaments were found. The 
Sessions Judge found that while she was in police custody 
an inducement was held out to her that nothing would 
happen to her if she gave up the ornaments. The Sessions 
Judge on the evidence found the accused guilty and sentenced 
her to death. The convict appealed. Thp appeal came on for 
hearing before Eichaebs and Alsto^t, JJ., who recommended a 
reference of the case to a Full Bench with the following order 
We think that it would be desirable before deciding this appeal to refer a’ 
question of law arising in the case for the consideration of a Full Bench. 

“ In this case Musammat Misri has been found guilty of murder of Misri, a 
little girl of twelve years, and sentenced to death. Part of the evidence against 
the accused consists of the fact that she took the police and others to a certain 
place and there pointed out' and produced certain ornaments which are proved 
to have been worn by the child immediately before its disappearance. We find 
as a fact that the police officer made or caused to he made a promise to the 
accused prior to her pointing out the ornaments, to the effect that if she pro- 
duced the girl’s ornaments she would be let off ; and we also find that the dis- 
covery of the ornaments by the accused was caused by this promise. 

The question for the consideration of the Full Bench is whether under these 
oircumstances evidence was admissible to show that the accused as a matter of 
fact did go to a certain place and there produce the ornaments in question. 

“ We^direct -that the papers and this order he laid before the Hon’ble the 
Acting Chief Justice with a view to the above question being considered by a Full 
Bench. ' " ■ ■ ■. ■ " 

'■ » the appeal win be put up for disposal soon after the decision of the Full 

^'Benoh.” 

Mr. G. W. Dillon, as amicus curies, ioi the appellant : 

The real section to be considered is section 163 of the Code of 
Criminal Procedure. The inducement must be an inducement 
which has reference to the accused person, proceeding from a 
person in authority, and sufficient in the opinion of the court to 
cause the accused to believe that by making it he would gain 
an Old vantage. There is no provision saying what is to happen 
if the provisions of section 163 of the Code of Criminal Prooedura 
are violated, ThiS depends upon the 'o|)ject and scope of the 
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enactiiieiit. The words of the seotiou are imperative and }>roliil)i- 
tory. 

The general rule of iuterprefcation is thus given in Mas:welFa 
Interpretation of Statutes; 3rd editioii; at p. e27 t — A duty im- 
posed on a court or public officer in the exereise of a power con- 
ferred upon liim is imperative. Re Dale (1) and Howard y* 
Bodington (2) were cited. Under section 163 there was a duty 
cast upon a police officer not to offer an inducement, threat or 
promise. That duty was imposed upon him in the exercise of a 
power conferred; that is, the power to investigate offences. 

The provisions of section 163 are therefore to be interpreted 
as imperative. Section 24 of the Evidence Act is a general section ; 
but section 163 of the Code of Criminal Pi*ocedure occurs in a 
chapter which lays dowui how police officers are to make investig- 
ations. Under the former section the test is hether the con- 
fessions are voluntary or otherwise, under the latter all confes- 
sions to police officers are unworthy of credit. Reference was 
made to sections 191 and 233 of the Code, and to Emperor v* 
Ghedi (3). If the provisions of these sections were directory 
only, the irregularity could have been cured ; but see Suhrah- 
mania Aiyar w King-Emperor (4). Here tlie words which occur 
in section 163 were in those sections interpreted as imperative. 
The general rule is that words are to be interpreted in the same 
way throughout an Act, The words of section 163 should there- 
fore be interpreted as imperatiivo, ^ - 

Section 27 of the Evidence Act is not a proviso to section 24 f 
compare section 150 of Act No. XXV of 1861. It is a substan- 
tive section; Queen v. DJiuram Duti^ (5) and J'n re BisJioo 
Manjee (6). In eflTect it has on the Statute Book of 1861, 

Mr. W. Wallach (Government Advocate), for the Crown, 
Section 163 is to bo found in the chapter headed as Inform- 
ation to the police. Other powers to investigate.^^ The direc- 
tion given in section 163 is an advice to a public officer. 
Originally the provisions of section 163 were enacted in Act 
XXV of 1861 as section 146. In 1872 when the Evidence Act* 
was introduced, sections regarding evidence were taken out of 

(1) (1881) 6 376, (4) (1901) I. L, B., 25 Mad., 61, 

(2) (1877) 2 203, (6) (1867) 8 W. B. Or. B., 13, 

(3) Weekly 3<(ot0S, 1905, p, 258, (6)‘ (1868) 9 W. B,i 
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the Code of Criminal Procedure. That is an indication of the 
intention of the Legislature that we should look to the Evidence 
Act for the decision of what is or is not admissible in evidence. 
If section 163 is to be treated as dealing with matters of evidenee, 
why were sections 148 to 150 of Act XXV of 1861 transferred 
from the Code of Criminal Procedure to the Evidence Act and 
not embodied in the new Code of Criminal Procedure ? 

Section 27 of the Evidence Act is a proviso to preceding 
sections, including section 24, and makes certain facts evidence 
which otherwise would not have been evidence, irrespective of the 
question w'hether an inducement was used or not. It is noticeable 
that up to 1872 there was no complete Evidence Act. There 
were only fragmentary provisions relating to evidence up to then. 
In the year 1872 the Evidence Act was passed, as well as a new 
Code of Criminal Procedure. Both were to come into effect on the 
1st of September 1872. Eules relating to evidence which for- 
merly had found a place in the Code of Criminal Procedure were 
transferred to the Evidence Act. This shows that the intention 
of the Legislature is that we must turn to the Evidence Act to 
find whether evidence of the discovery of the stolen property is 
to be excluded when the provisions of section 163 of the Code 
of Criminal Procedure are disregarded. 

It is also noticeable that there are a few special provisions* 
in the Code of Criminal Procedure dealing with special rules 
of evidence, such as medical evidence. This is Chapter XLI and 
isf headed “ Special Eules of Evidence.” There is no provision 
in this chapter excluding the evidence. Section 163 does not, 

’’ when strictly construed, limit a police officer’s powers except 
for the purpose of obtaining statements from the accused. The 
non-admissibility of statements when obtained in defiance to 
provisions of section 163 is dealt within the Evidence Act; 
Queen v. Baiu Lai (1). 

Section 163 must be read with section 24 of the Evidence 
Act. The word “ it ” in section 24 must be read as confession. 
Section 163, of the Code of Criminal Procedure is a corollary to 
section 24, of the Evidence Act. Sections 161, 162, 164 compared 
and discussed. Section 27 of the Evidence Act is wide enough. It 

(1) (1884) I. L. R., 6 AU., 509, 645. 
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refers to iDformation to police officers. The fact that the 

accused went to ihedtingliill and disclosed t];o jcnvols is admissible; 
whatever may have been the indaceuient oilered. 

The fact that section 163 deals with statements is clear from 
the position of section 163 in the Act; and from the second para- 
graph of the section, which deals definitely with statements only. 
Section 162 and section 164, between which scctjon 1G3 occurs, 
clearly deal with statements and confessions. 

The order of the Court %vas delivered by 

Kkox, aotikg C* J. — ^^The question which has been refarred 
for the consideration of the Pull Bench is, whether, under the 
"circumstances which will be presently pointed Out, evidence was 
'admissible to show that an accused as a matter of fact did go to a 
certain place and there produce certain ornaments. The eircum- 
stances referred to are briefly these. One Musammat Misri has 
been found guilty by the Court of Session of the murder of a 
girl for the sake of her ornaments and sentenced to death. Part 
of the evidence against her consisted of the fact that she took the 
police and others to a certain place, and there pointed out and 
p>roduced certain ornaments, which are proved to have been 
ornaments worn by the child immediately before its di«appear- 
aneo. The learned Judges of this Court, ou cousidering the 
case submitted to them, found as a fact that the police officer 
made, or caused to be made, a promise to the accused, prior to her 
pointing out the ornaments, to the efieot that if she produced the 
girPs ornaments she wmuld be let off. They also found that tlfe 
discovery of the ornaments by the accused was caused by this 
promise. It will be seen that what we have to consider is not the 
admissibility of statements, if any, made by the accused person, 
but merely, whether evidence as to the conduct and acts of the 
accused, resxxlting from, or at any rate committed before the 
inducement from the police officer can be said to have been fully 
removed, is or is not admissible. 

Mr. Dillorij who undertook, at the request of the Court,, to 
argue the case ou behalf of the accused person, I'clied upon section 
163 of the Code of Criminal Procedure, He pointed out, that this. 
section was not merely directory, but imperative and prohibitive.* 
■'While there was nothing in the Cripoiinafl Pipcedure Code to show 
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wliQ^t will be the result of any disobedience of the law^ he contend- 
ed that, by the general rules of interpretation of Statutes, it 
should be held that, such illegality resulted in nullification of all 
that followed, or could be said to follow, directly from it. The 
Indian Evidence Act, which was brought upon the Indian Statute 
book at the same time as the Code of Criminal Procedure of 1872, 
and was to come into force on the same date, was an Act, as its 
preamble shows, for the consolidation, definition and amendment 
of the law of evidence. We are of opinion that it is te the Indian 
Evidence Act, and not to the Code of Criminal Procedure, that we 
have to look as to whether the evidence in point is or is not 
admissible, the more so as there are to be found in the Criminal 
Procedure Code certain sections, in chapter XLI entitled Special 
Rules of Evidence.^^ If the Legislature had thought it necessary 
in criminal cases to depart from the general rules laid down in 
Act No. I of 1872, it is more than probable that any such excep- 
tions would be found in the chapter in question. There are no 
exceptions to be found there on this particular point. 

The law as to confessions is stated in sections 24 to 30 of the 
Indian Evidence Act of 1872. The Act justly viewsjall confes- 
sions with something of suspicion. In section 24 it lays down 
that the confession male by an accused person is irrelevant in a 
criminal proceeding, if the making of the confession appears to 
the Court to have been caused by any inducement, threat or 
promise*, iiaving reference to the chai'ge against the accused 
person, proceeding from a person in authority and sufficient in the 
opinion of the Court to give the accused person grounds, which 
would appear to him reasonable, for supposing that by making 
such confession he would gain any advantage, or avoid any evil 
of a temporal nature, in reference to the proceedings against him. 
Then follow sections which state that no confession made to a 
police officer is to be proved, as against the person accused of any 
offence, and that no confession made by any person whilst he is 
in the custody of a police officer, unless made in the immediate 
presence of a Magistrate, shall be proved against him. Last of 
all comes section 27, which provides that when any fact is deposed 
to as discovered in consequence of information received from a, 
person accused of any offence in the custody of a police officer, so 
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much of Hxeli information, %vhei her ifc iu non E tn a confession or 
not, as relates distinctly to the fact iherehy discovered may be 
proved. The object of this section was (o jU’nvido for the admis- 
sion of evidence which, but for the existence o£ this section, could 
not, in consequence of the preceding sociionB, bo ndinitted in 
evidence. By it information, even if it amounted to a confession 
and was made to a police officer under any circuinatances, could 1)0 
proved as (gainst the accused, or rather so much of it could be 
proved as related distinctly to tlie fact thereby discovered. The 
section does not profess to and does not deal witli evidence as to 
the conduct or acta of the accused, which is aclmi siblo imrler 
section 8 or any of the preceding sections of tlie 1 ndiau Evidence 
Acb and is subject to no limitation so long as it is relevant. 

The learned counsel who appeared for tlie accused wished us 
to limit the force of section 27 and to read it as qualifying only 
section 26 and not sections 24 and 25. We see no ground for 
such limitation, and \V8 hold that that section is a qualifying sec- 
tion to the three sections which immediately |)recede. 

Our answer to the reference then is that, under the circum- 
stances set out by the referring Judges, evidence was admissible 
to show that the accused as a matter of fact did go to a certain 
place and there produce the ornaments in question. 

* The case was then laid before JiiCiiABDB and AnSTOH, JJ. 
Their Lordships after dealing with the evidence p)as8ed the 
following order: c 

Of course in weighing evidence of this kind obtained under 
an inducement consideration must always be given to the fact 
that the evidence was in all probability secured by the jiromis© 
held out. There may be cases where the circuroslances are such 
that the fact that the discovery was induced by a promise would 
raise a doubt as to the genuineness of the discovery and render 
the evidence almost worthless. In the present case, however, we 
think there can be no doubt that the discovery was perfectly 
genuine. • * . * * • * We dismiss the appeal, 

confirm the conviction and sentence and direct that the latter be 
carried into execution according to law.'^ 

[0/. also Taylor on Evidence, 9th edn. § 903 . — Ej>.] 

Appeal diemimed^ 
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Before Mr, JtisHee Banerji and Mr, Justice TudhalL 
MATA DIN AND OTHERS (Dee’endants) GAYA DIN (Pdaintifp)* 

Hindu LmO'-MitaJcsliara — Joint Hindu family — Decree for family deht^ 
Hosition of minor member of the family not properly represented in the suit, 

A Hindu family firm was sued for a debt contracted in the course of busi- 
ness by the firm. In execution of the decree in such suit a house belonging to 
the judgment-debtors was sold, and the sale was confirmed, but the purchaser 
did not get actual possession. One of the judgment-debtors, who was a minor, 
applied to have the decree set aside, and it was set aside as against him, but 
not so the sale. Held on suit by the son of the auction purchaser for possession 
of the house purchased by his father that the only plea tenable by the minor 
defendant was that the debt in respect of which the decree had been obtained 
was tainted with immorality or was otherwise not binding upon him. Deli Singh 
V. Jia Bam (1) referred to. 

The facts of this case were as follows : — 

On the 9th of May 1903, Banni Ram and Raja Ram 
obtainedau ex parte decree against four defendant?. In execu- 
tion of the decree, the house in dispute was put up to auction 
sale and was purchased on the 5th of March, 1904, by the 
plaint ifif’s father, Pancham. Pancham got formal possession on 
the 12th of October, 1904, but on the same day the defendants 
forcibly dispossessed him and thereafter remaiued in posses- 
sion. On February 7th, 1905, Chitrakoti, one of the def- 
endants against whom the ex parte decree had been obtained, 
applied to have the decree set aside on the ground that he was a 
minor ahd had not been properly represented in the suit. On 
July 8, 1905, the ex parte decree was set aside and the suit was 
’ restored. At the rehearing he was again absent and a second’ 
ex parte decree was passed in the suit. Meanwhile Chitrakoti 
had applied under section 244, Code of Civil Procedure, 1882, to 
have the sale held in pursuance of the first ex parte decree set . 
aside, hut failed. In spite of the sale having become final the 
defendants continued iu possession of the house. Hence the 
present suit for recovery of possession. The defence was that the 
sale to Pancham was a nullity, as the decree under which it had 

» Second Appeal No. 571 of 1908, from a decree of S. E. Daniels, District 
Judee of Banda, dated tlia 1st of May 1908, reversing a decree of Chandi Brasad, 
Subordinate Judge of Banda, dated the 20th of Deeember 1907. 

(!) (1902) I. L. B., 25 All., 214. 
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been hold ’vvas aftoinvards set aside, end (hat Panoham was 
a mere hoiaircidar on behalf of the decree-holders who had not 
obtained pennission to bid. 

The Court of first instance dismissed the suit, but the lower 
appellate Court decreed it. The defendants appealed to the 
High Court. 

Pandit Molum Lai Nehru (for Paxulii Moil Lai Nchm), for 
the appellants : — The pdaiutiff suing for possession nuis-t show his 
title. The auction sale to Panel) am conveyed no title to him, as 
the decree in execution of which the sale took place had not been 
properly obtained. Moreover, the decree was subsequently set 
aside and the sale held in pmrsuaace of it became a nullity ; Set 
Umedmal v. Srinath Ray (1). The case of Zain-ul-abdin v. 
Muhammad Asghar (2) was not against the appellauts . Where 
the decree-holder was the purchaser the sale would fall through 
when the decree was set aside. Here the appellants contended 
that Pancliam was a mere benamidar for the decree-holder. 
The applicant Chitrakoti was not properly represented j he was 
not a party to the suit and could not apply to set aside the decree; 
HanUman Prasad v. Muhammad Ishaq (3). Moreover, the 
order refusing 1o set aside the sale did not debar the appellants 
from i-esisting a suit for jjossession. In the pxrosent case they 
were iu possession and unless*" some one could show a better 
title they could not be ousted. The principle of Ohaziud-din v. 
Bishan Dial (4) would also appdy. ' . ’ 

Dr. Satish Chandra Banerji (for Babu Jogind/ro Naih 
Chaudhri) for the respondent :-r- 

Chitrakoti was a party to the ex parte decree and could not 
avoid it by showing merely that no formal order appointing, a 
guardian ad litem for him was pxassed. The absence of such an 
• order might be an irregularity, but was not an illegality ; Wali- 
an V. Banke Behari Pershad Singh (5), Sridha/r v. Ram Lai 
(6), also F. A. F. O. No. 140 of 1908, decided on May 21, 1909. 

He was quite right iu applying under section 244, Act XIV 
of 1882, to set aside the sale. Even if the allegation about 
Pancham being a benamidar, - 'which, was then made and not 
substantiated, were true, the sale would not be void, but voidable, 

^ (1) (1900) I. L. B., 2Y Oalo., 810. (4) (1905) I. L. B., 27 AIL, 448. 

(2) (1887) I. L. E., 10 AIL, 166, 172. (5) (1903) I. L. B., 80 Oalo., 1021. 

(8) (1905) 1, L. B., 28 All., 137. (6) (1908) 5 A. L. J., 683, 
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and should be avoided by an application to the execution depart- 
ment ; Durga v. Kunwa/r v. Balwant Singh (1), Golam Ahad v. 
Judhister Chundra, (2). It whs too late now to raise pleas which 
had been overruled in the case under section 214:; Braja Nath 
V. Joggeswar (3). 

A sale in execution of a money decree is not affected by the 
subsequent reversal of the decree ; Zain-nl-ahdi% v. Muham- 
mad Asghar (4), Shiv Lai v. Shamhhu (5). 

The decision that Chitrakoti had not been properly repre- 
sented does not operate as res jud/icata, first, because the present 
plaintiff or his predecessor was no party to those proceedings, and 
secondly, because those were only summary proceedings. In- 
terlocutory orders passed in such proceedings do not bar the trial 
of an issue in a regular suit ; 2 Black, Law of Judgments, section 
691. 1 Van Fleet, Former [Adjudication, 96-104. Parsotam 
Bao V. JanJci Ban (6). 

Even if Chitrakoti be deemed not to have been a party to 
the original eet parte decree, as the sale has taken place, he cannot 
resist the auction purchaser’s title except by proving that the 
debt was immoral or otherwise not binding upon him ; Nammi 
Babuasin v. Modhun Mohun (7), JDehi Singh v. Jia Ram (8). 

The last was a case of sale in execution of a mortgage decree, 
but the principle that a sale in invitum against the father stands 
on the same footing as a voluntary sale made by him privately is 
fully applicable here, and the fact that the son is the defendant 
h&e does not affect it. 

Pandit Mohan Lai Nehru, in reply contended that the decree 
was passed against the uncle and the father for a family debt and 
not against the latter alone. The principle upon which the son 
was liable for the father’s debt did not apply to family debts. 
The point was not raised anywhere in the courts below. The 
appellants might have given evidence of immorality. It was not, 
however, for them to raise the point in the first instance : the res- 
pondent had first to prove that the debt was an antecedent debt. 
Chitrakoti was not suing to avoid the sale, and the rulings cited 
therefore did not apply. 

(1) (1901) I. L. B., 28 AU.. 478. (6) (1905) I. L. E., 20 Bom., 435. 

(2) (1902) I. L. E., 80 Calo., 142. (6) (1905) I. L. E., 28 All., 109. 

(3) (1908-9) 9 0. L. J., 846, 349. (7) (1885) I. L. E., 13 Oalo., 21. 

4) (1887) I. L. B., 10 All., 166. (8) (1902) I. L. B., 25 All., 214. 
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Baxerti and TupBALL, .IJ.—This appeal arises out of a suit 
brought by the plaintiff respondent irn- jifisseasion of a house, 
which was purchaHed by his fatlier Pauchani at an auoiion sale on 
the 5t!i of March, 1904. The facJs aro tlie.se :~-A suit was 
brought by Bunni Ram and Raja Ram against four jiersong, 
namely, the defendants Mata Din, Ram Adhin, Ram Narain 
and Chitrakoti to recover money due on two hundi.s alleged to 
have been executed in favour of those plaintiffs on behalf of 
a firm of which the defendants were raoinburs. Chitrakoti 
is a minor, and in the suit he was described as represented 
by his father Ram Adhin as his guardian ad The plain- 

tiffs filed an application supported liy an affidavit praying that 
Ram Adhin might be appointed guardian of the minor for the 
suit. Notice was issued to Ram Adhin to show cause, but he did 
not appear. The Court, however, does not appear to have recorded 
a formal order appointing Ram Adhin as guardian ad litem, 
of the minor, but summons was issued to him as suck guardian, 
and in a proceeding recorded on the date of the hearing he was 
described as guardian od Utem, of the minor. The defendants 
did not appear, and on the 9th of May 1903, an esB parte decree 
was passed. In execution of that decree the property of the 
joint family, vis., the house now in dispute, ivas sold by auction 
on the 5th of March 1904, and was purchased by Panclmm, the 
deceased father of the present plaintiff’. On the 12th of 
October 1904, he obtained formal possession. It is alleged that 
he was subsequently dispossessed by the defendants, who'" are ncav 
in possession. The defendants Mata Din, Ram Adhin and Ram 
Narain were prosecuted by Paneham, with the result that they 
were punished. We may observe that after the auction sale 
an application to set it aside was made by the three adult defen- 
dants on the grouEil of irregularity and on other grounds, but 
that application was rejected, and the sale was confirmed on the 
21st of May, 1904. On the 7th of Pebruary 1905, an application 
was made on behalf of the minor Chitrakoti to have the ex parte 
decree set aside, and on the 8th of July 1905, the application was 
granted and the eas parte decree was set aside. On the 4th of 
August 1005 he applied to have the sale set aside ou the ground 
dihat he was not properly repiresented in the suit. The Court of 
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first instance granted his application and set aside the sale, but 
on appeal the learned District Judge reversed the order of the 
Court of first instance and on the 17th of April 1908, dismissed 
the application and affirmed the sale. The suit of Banni Ram and 
Eaja Earn was heard again, but it was not resisted, and on the 
16th of January, 1906, an ex parte decree was again passed 
against all the defendants. 

As the defendants are still in possession of the house pur- 
chased by the father of the plaintiff, the plaintiff instituted the 
present suit for recovery of possession. The claim was resisted 
on various grounds, the principal grounds being that the defen- 
dant Ohitrakoti was not properly represented in the suit, no 
guardian ad litem having been appointed by the Court ; that the 
decree passed in the suit and the auction sale held in pursuance 
of the decree were therefore invalid and were not binding on the 
minor, and that nothing passed to the purchaser under the said 
auction sale. 

The Court of first instance dismissed the plaintiff’s suit, but 
the lower appellate Court has decreed it. The learned Judge 
was of opinion that the order of the 17th of April, 1906, to which 
we have referred above, is binding on the defendants and 
that theyjare not entitled to plead that the auction sale was 
invalid. 

' Thei defendants have preferred this appeal. So far as the 
three . adult defendants, namely, Mata Din, Ram Adhin and 
Earn Narain, are concerned the appeal is wholly untenable. 
The decree of the 9 th of May 1903 was never set aside as 
against them. In pursuance of that decree the property in 
question was sold by auction and the sale was confirmed as 
against them, their application to have it set aside being re- 
jected. The sale is therefore binding on them and on their 
interests in the property in question, and it is not open to them 
to resist the plaintiff’s claim. 

It is the case of the minor defendant -Ohitrakoti which has 
raised some difficulty. It is said that the decision of the 
District Judge, dated the 17th of April 1906, being a decision 
passed upon an application made by Ohitrakoti under sections 
214 and 311 of the Code of Civil Procedure, 1882, he is bound 
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by that decision, and cannot impeach the sale which was 
held to be valid. This oontentimi would have coixaidorable 
force if Chitrakoti was properly represented in the suit in 
which the decree was passed and w.'ss thus a party to it. 
Unless ho was a party to the suit he ronhl not prefer any 
objection under section 214 or section 311. The* question 
therefore arises whether he was a party to the suit. But 
holding the view that we do, vre do not deem it necessary to 
decide that question. Assuming that ho was not properly 
represented in the suit and was therefore not a party to it, is he 
entitled to claim that his interests in the property have not 
passed to the auction piu’chaser, unless he can establish that the 
debt for which the property was sold was of such a nature as 
nob to bo binding on him, and as would nob justify a sale of the 
whole of the family jxroperty including his interests in it? It is 
contended on behalf of the plaintiff that if the debt was a debt 
for which the joint family was liable, the father of the appellant 
Chitrakoti, or the managing member of the family of which he 
and his father and uncles were members, was competent to sell 
the whole of the family property and such sale would convey to 
tho pureliaser the interests of the minor also ; consequently if 
the debt for wliich the auction sale at which Panehami pui’cbased 
was held was a debt binding on tho family, the defendant 
Chitrakoti cannot resist tho plaintiff’s claim simply on the 
ground that he was not a party to the suit in which the'decree 
obtained by Banni Ram and Raja Ram" was passed. In our 
judgment this contention is well founded. If the debt was of 
such a nature that it was binding on all the members of the joint 
family, a sale in lieu of such a debt would bind all the members . 
and convey the interests of the minor also. The mere fact that 
a decree was passed for such a debt in a suit to which the minor 
was not a party would not necessarily raise the inference that 
the debt was not binding on the minor. We have to see whether 
it was a debt for which the minor was liable. In the present 
instance, as we have said above, after the ex parte decree of the 
9th of May 1903 was set aside, the case was reheard, but no 
defence was put in on behalf of Chitrakoti or any of the other 
defendants, and adepree was passed on the IQtlvof January 1906, 
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declaring the debt to bo one for which all the defendants, include 
irig Chitrakotij were liable. As was held by the Full Bench in 
Debi Singh v. Jia Earn (1), the Court-in selling the property at 
auction does that which the judgment-debtor himself might or 
ought to have donC; and therefore after an auction sale the 
sou of the judgment-debtor cannot avoid the operation of the sale 
upon his interests unless he can prove that the debt was tainted 
with immorality, or was otherwise not binding on him. In our 
opinion the principle of the ruling in that case applies to this case. 
In his judgment the learned Chief Justice observed as follows 
If the purchasers at the sale in execution had purchased 
the property from Jia Ram and not through the Court, it is clear 
that the appellants could ngb upset the sale unless they were in a 
position to prove that the debt in respect of which the sale was 
ejSecled was a debt tainted with immorality. The*Court has done 
only what Jia Ram could himself have done. Are the purchasers 
under a judicial sale to be in a worse position than that which 
they would have occupied if they had purchased the property 
from Jia Ram? I think not.^^ 

In, the present case if the father of Chitrakoti had sold the 
property in dispute for the amount of the decree obtained by 
Banni Kamand Raja Ram, the appellant Chitrakoti could not have 
recovered his share of the property from the purchaser save by 
proving that the debt for which the sale was effected was tainted 
with infnaorality and was not otherwise binding on him. The 
fact that an auction sale has taken place does not seem to us to 
^ make any difference. We are also of opinion that the fact that 
Chitrakoti is not a plaintiff, but is a defendant iu the suit, does 
not make any difference. If he was not competent to bring a 
suit for the recovery of his own share in the property otherwise 
than by establishing that the debt was not binding on him, he is 
not entitled to resist the claim of the purchaser save on the 
grounds mentioned above. 

For those reasons we are of opinion that the decree of the 
Court below is a right decree and the plaintiff is entitled to 
recover possession of the property purchased by his father. We 
dismiss the appeal with costs. 

Appeal dismissed, 

(1) (1902) L L. B., 23 All, 214, 223, 
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APPELLATE CKIMIN Ali. 

Mfiffm Mr, Juitiee TnihM md Iff. ImliGB JlMm. 

3^)IViPBK0B 1^* S0MAH Small asd otheee • 

Cfiminal Pr(>c0<h(fn 00 ^ 0 , tscUm B4iB---^€&mpr(miie»-^A*muU in ihn mine of 
fvMfk one of the fer$on$ anaulM rcoeijwd fatal injuries, 

Thtoo pcrtionE EBsaultod tliroo otlicrs, witli tlio rouuli.- tbai ono of the porsoiiu 
assaultcjd diod, IMd t'hat ii was not oompotont to tlie survivors to compound ilia 
caao witli tiioir assailants in rospeot of tlio injuries caused to the person doceased. 

In this case three pei’sons, Sultan Singh, Sahab Singh and 
Chhote Singh were charged with having rescued certain cattle 
from Tikatn Singh and Hari Lai Singh, into whose field they had 
trespassed, and with having then attacked the two men with *" 
lathis and assaulted them as well as one Kulfat Singh. The 
result of the fight was that Tikam Singh died after a few days. 

Hari Lai Sin^ and Kulfat Singh sustained only simple injuries. 

The post mortem disclosed the fact that Tikam Singh's skull had 
been fractured. When the case came before the Magistrate, 
he took the evidence for the prosecution and then recorded the 
following order : — '' In this case it is (inite clear from the medical 
evidence that no more than an offence under section 323 of the 
Indian Penal Code was committed in respect either of Tikam 
Singh or of Hari Lai Singh j in fact, the injuries of tiio laitcr, 
directly sustained from the blow, were more serious. The 
accused, who do not seem to have been much more in the wrong 
than the others, have made amends, ’and the case is comiiromi&ed. 

I therefore acquit Sultan Singh, Sahab Singh and Ohftoto Singh 
under section 345 of the Code of_ Criminal Procedure. Against i 
this order the Local Government appealed on the main ground” i 
that the Magistrate had no jurisdiction after the death of Tikam 
Singh to allow the case to be compounded. 

Mr. W. Wallaoh, (Government Advocate) for the appellant. | 
The respondents were not represented. i 

Ttidball and Alston, JJ. — ^This is an appeal by the Local * 

Government against an order of acquittal passed by a first class { 

Magistrate, under the following circumstances. Three persons, 
Sultan Singh, Sabah Singh and Chhote Singh, wore charged with 

• Appeal No. S98 o£ 1909, by tlio Local doverimient, Iroia aa oidoj 
0 * D. M. Stewarti Magistrate of tie first olass of Aligarh, datoal the 1st ®f April 
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having rescued certain cattle from Tikam Singh and BTari Lai 
Singh, into whose field they had trespassed, and with having 
then attacked the two men with lathis and assaulted them, as 
well as one Knlfat Singh, The result of the fight was that 
Tikam Singh died after a few days, Hari Lai Singh and Knlfat 
Singh sustained only simple injuries. The post mortem disclosed 
the fact that Tikam Singh^s skull had been fractured. When 
the case came before the Magistrate, he took the evidence for 
the prosecution and then recorded the following order : — In 
this case it is quite ;clear from the medical evidence that no more 
than an offence under section 323 of the Indian Penal Code was 
committed, in respect either of Tikam Singh or of Hari Lai 
Singh ; in fact the injuries of the latter, directly sustained from 
the blow, were more serious. The accused, who do not seem to 
have been much more in the wrong than the others, have made 
amends, and the case is compromised. I therefore acquit Sultan 
Siogh, Sahib Singh, and Chhote Singh under section 345 of the 
Code of Criminal Procedure. It is unnecessary for us to go 
into the merits of the case, because the above order is on the face 
of it illegal. Hari Lai Singh and Knlfat Singh, no doubt, were 
competent to compound the case 'in so far as it concerned the in- 
juries committed upon their persons. But in regard to the 
offence committed against Tikam Singh, the only person who 
could have compounded was Tikam Singh himself. This is clearly 
Shown by the terms of section 345 of the Code of Criminal Pro- 
cedure.’ It shows that the person to whom the hurt is caused is 
the only person who can compound. Therefore, even if the offence 
committed only amounted to one under section 323 of the Indian 
Penal Code, as to which we express no opinion, the order of 
acquittal on compromise was clearly illegal. We therefore set aside 
the order of acquittal, and in view of the fact that the case has not 
been fully tried out, we, under section 423 of the Code of Criminal 
Procedure, order that further inquiry be made into the case, 
leaving it to the Magistrate to deal with it himself, or to commit it 
for trial according as the evidence before him opens out. As we 
think that it would be advisable that the case he tried by some 
competent Magistrate other than the one who passed the order 
now reversed, we order accordingly. We leave it to the District 
Magistrate to select the court which will make this further inquiry. 

JRetrial ordered. 
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KEVI3IOXAL CHIMIKAL 

MififB Mr* Juidrs Aliloih 
EMPEEOB t?. AHMAD HUSAIN KIIAN,*^ 

Art fZ^MlJ N'o, HI o/ll?0i fUnifed Protmres Ltnnl Itmrnm Arf)^ $eeHrmn 

U7, Wr* md Mo, XIjVaflBm (Tmliftn Pml VothJ, itrrifm 173 

fa ajrpmr-^Mef usal areept tiiatian or fo xitpi, duplieah. 

Meld that) the refusal to aceept a citation issued under scciion 117 of the 
Land Eevonuo Act or to sign the (lui>Hcato thereof is not an ofionm under sec- 
tion 173 of the Indian Penal Code, The Queen Pummalai Nada'n{l}^ Bop. \\ 
Mn Palir (f2)t In iM matter of Bhoohtnesliwar Duff (3), Queen^ 
JSmprms y. Nira Lai (4,) and Queen-’Empress v. Krishna Q-oUnda Las (6) 
refetred to* 

The facts of this case were as follows. A citatioii to appear 
had been issued under section 147 of the United Provinces Land 
Eevenue Act, 1901, for service upon one Ahmad Husain Khan. 
It was found that on the process server tonderiog the citation 
o Ahmad Husain Khan he abused tlie process server ; that on 
receiving the citation paper he threw it away, and that he refused 
to acknowledge its receipt. On these findings Ahmad Husain 
Khan was convicted by a Magistrate of the first class of an 
offence under section 173 of the Indian Penal Code and find 
Es. 10. An application in revision wms presented to the Sessions 
Judge of Shahjahanpnr, who referred the caso io the High Court 
recommending that the conviction and sentence shoidd bo set 
aside on the ground that the facts found did not constitute an 
offence under section 173 of the Indian Penal Code. . ' 

Mr. W- Wallachj (Government Advocate) for tlie Crown. 

The accused was unrepresented. 

Alston, J.- — In dealing with this reference I do not pro- 
pose to discuss the question now pending before a Bench of this 
Court, as to whether a citation issued under section 147 of the 
Land Eevenue Act is a summons, notice or order. within the 
meaning of sections 172, 173 and 174 of the Penal Code. For 
the purpose of this case I will assume that it is, and will confine 
myself to the question directly raised in the referonce, whioli is 

* Oriminal Beforenoe No. 8S0 of 1909. 

(1) (1882) I. L. E., 6 Mad., 199. (3) (1&77) I. L. B., 3 Oak., 621. 

(2) (1868) 5 Bom.. H. 0. Bep., Or. 0., 34. (4) Wookly Kotos, 1888, p. 222. 

. - ■ (6) (1892)I.L. B.r20Galo., 368. 
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wlietlier the accused, to whom a citation was issued under section 147 
of the Land Revenue Act (II I of 1901), has been rightly convicted 
of an offence under section 173 of the Penal Code, having regard 
to the facts found. The answer to this question depends on whether 
the accused, by declining to accept the citation or by refusing 
to sign the duplicate citation, can be said to have prevented the 
serving of the citation on himself. Sections 195 and 196 of 
Act III of 1901 enact that a summons or notice may be served by 
tendering or delivering a copy to the person to whom the summon 
or notice is directed. In the case of The Queen v. Punamalai 
Nadan (1), it was ruled that neither the refusal to receive a 
summons nor the refusal to sign the duplicate was an offence 
under section 173 of the Penal Code, the reason given by Kernan 
and Kindeusley, JJ., for taking this view being that the words 
prevents the serving on himself in section 173 of the Penal 
Code cannot be held applicable in a case where the summons is 
tendered and refused, inasmuch as tendering is in itself good 
service. With this view I agree. The foot-note to the report of 
the case mentioned shows that Innes and Zindeesley, JJ., 
had previously held that a refusal to receive a summons, by 
throwing it down after it had been presented was not punishable 
under section 173 of the Penal Code. It has also been ruled that 
a refusal to sign a receipt for a summons, i.c., refusal to sign and 
return the duplicate, was not an act which prevented the service of 
the summons. This view, with which I agree, was taken in the 
f (blowing cases : — Reg. v. Kalya bin Fakir {2), In the matter of 
, Bhoohuneshwar Bait Queen Empress v. Eir a Lai ( 4 ), 
(where section 172 appears to have been inadvertently printed for 
section 173) and Queen^Empress v. Krishna Oobinda Das (5). 

As regards the rules made by the Board of Revenue to regu- 
late the service of summonses and notices I agree with the learned 
Sessions Judge that they cannot add to or override the provisions 
of sections 195 and 196 of the Land Revenue Act; nor do they 
attempt to do so. They are for the guidance of the serving officer, 
and do no more than point out how he should proceed when serv- 
ing summonses or notices. They do not profess to declaie what 


('1882^ I L. Bo 5 Mad., 199. (B) (1877) 1. L. E., 3 Calc., 621, 

2 1868) 5 Bom/H. 0. Bep., Or. 0., 34. (4) Weekly Notes, 1883, p. 222. 

^ ^ ^ (5) (1892) I. E. B„ 20 Calc.,.358| 
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rnnRiiinit'R pond nnd sufficient service in law. For t.hn reasons 
(riven I acci'|i( the recommenrlation of llio learned Sessions .Tinlgfi 
i.i£ Sliahj d aiipnr and set aside tho conviefinn and senieneo paa nd 
upon Ahmad Husain Kh.aii and acquit him; and T direct that ilio 
fine, if paid, 1)0 refunded to him. 

Co7ivictio% amd sentence set aside. 

EEVISIONAL CIYIL. 

Before Mr JusHee jBanerJu 

AKBAB KHAH Am) othees (Aeplxcaots) r, l^iUHABIlLlD ALI KHAK Am 
oiTHERs (Opposite pieties).* 

Ciml procedure Code (1882), seciio7ix 626, iy29-^Bemew of judgmmit-^TleiBcimi 
of afiilication, for retnew ujton the grotmd of mmd of jutisdicUon-^ 
Memsmu 

Section 629 of tlio Coflo of Civil Procednro, 1882, mnst bo road with section 
626. Whero tlio Court docs not consider whothor or not tlioro are sufficient 
grounds for roviow, but rejects tho application on the erroneous view that it has 
no jurisdiction to entertain it, tho order is open to revision, Bam Lai v. Matan 
Lai (1) diatinguiabod, WilUt v, Jawad Husain (2) referred to. 

The applicants in this case obtained a decree in the year 1897 
for posse.^sion of certain iniinoYable property. In 1906 they sued 
for ]K)Ssesu‘on of part of the ]n’ 0 |ierty whioli had formed the 
subject of the former claim. On ap.peal (he suit was dismissed on 
tlie ground that (he property claimed had not been decreed to 
them in tho former suit, and again b(( this decision they appealed 
to the High Court. .. " 

Pending this appeal the applicants asked for a review of 
former judgment upon the plea that both courts had intended to ^ 
decree their claim in full, as prayed^ but had omitted, by an over- 
sight, a certain part thereof both from the final order in the judg- 
ment and from the decree. The Court (Additional District 
Judge of Meerut), without going into tho merits, rejected the 
application for review holding that he Iiad no jurisdiction to enter- 
tain it BO long as tho applicants^ appeal to the High Court, in 
which their position was diametrically oppoBite iV- that trdeen l)y 
them on the review, was pending. Tiie applicants applied in re- 
view to the High Court. 

, * Oivn Eevisiou No. 7 of 1909, 

(1) (1904) I, U B,, 2Q AH., 572. (2) (1907) I. E. K, 29 All., 468. 
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Babu Sital Prasad Qhose (for Maulyi Muhammad [Ishaq), for 
the applicaufe. 

Babu Surendra Nath Sen, for the opposite party. 

Baxebji, J.-— This is au application for I’evision of aa order 
of the additional Judge of Meerut, refusing to entertain an appli- 
cation for review of judgment. The application for review was 
made on the ground that by an oversight the court which decided 
the case had omitted to insert in the final order contained in the’ 
judg:ment a direction for the decretal of the claim in respect of 
house property in Batrara and some other property. The decree 
in the case was drawn up in accordance with the judgment and 
omitted these two items of property. An application for review 
was accordingly made to the court below for the correction of 
the error which, it was alleged, had crept into the judgment and 
the decree. The learned Judge of the court below refused to 
entertain the application on the ground that it cannot lie, while 
applicant’s appeal on exactly opposite allegations is lying in the 
High Court.” It appears that in a subsequent suit the question 
arose, whether the plaintiff was entitled to partition'of the house 
mentioned above. The appellate court held that having regard 
to the terms of the decree in the suit to which I have referred, 
the subsequent suit was barred by the rule of res judicata. 
Against this decree an appeal is now pending in this Court. It 
is to this appeal and the grounds taken in it that the learned 
Judge.refers. The mere fact that an opposite contention was 
urged in an appeal in a subsequent suit, does not, in law, preclude 
the applicants from making an application for a review of judg- 
ment. The learned Judge, therefore, in holding that by reason 
of the pendency of an appeal in this Court from a decree in 
another suit the application for review does not lie has refused 
to exercise a jurisdiction vested in him by law. This is not 
disputed by the learned vakil for the opposite parties. But he 
urges, that as the Court has rejected the application for review, 
its order is final under section 629 of Act No. XIV of 1882, and 
no application for revision lies. In support of this contention he 
refers to the case of Bam Lai v. Batan Lai (1). That ease seems 
to me to be distinguishable. That was a case in which an 

(1) (1904) I. Ij. K.. 86 AU., §72. 
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^ ,i ‘ I' '^'idnioiuhat section 020 slwuld bo read ■with 

1' af'o! >r" *'■ ”* section, if it. ajtpears to the Court 

,v ' ”’iffieient ground for review, it. Rhall reject tho 
, , “PpLeatioii is so rojocled the order of the 

1 . , 1 a? f,*"* final. Tho same view appears to have 

^ lliGHAKDs, in Willis v. Jawad Hio- 

tfi rA IV Ar . Court did nob consider whether or not 

0 c.su leient grounds for a review, bub rejected the appli- 
cation, not ri accordance with the provisions of section 626, but 
> loneous view that an application did nob lie, 
tKia ns 0 say, that the Gonvi. had no juris.iictiou to entertain it. 

opinion that an applica- 
No TTV ' entertained under section 622 of Act 

Procedure 190'? which section 115 of tho Code of Civil 
;mnmiiRvl V . P ’ As, in my opinion, the Court below 

t; n 1 'h jurisdiction, I allow tho applica- • 

0 , . 1 K the order of that Court, send back the 

ca«e to it With d mni,* . . . . . , i 

. 4,1 . V , to readmit it undoivits origuuil ruuiibcr 

in le logis ei ami dispose of it on tho merits. Costs will abide 
the event. 

Application atlojmd. ' 
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No. 18 of 1909 , under soctioa 10 of tliQ Letters Patent, 

W (1907) I. L. B., 29 AU., 469. 


BHAGWAi^rAmT f”®'''''® SaurjUni Mr. Jastke Tudball. 

Act m. IV of im> r' NARSINGH BAHAI (PiUNiii's).'* 

W a» Act), section eroat 

1883 fE«, 8 ,,,g,j,V of o wnersUp—Aot No. V. 

tKat an affLr!!;!l 

tlio owaor of an whidi tlio owner of a lioiisa midortook to permit 

contemplation, 

purposes on to the *‘*'**^ waUst and also water used for daily liousoliold 

the moaning of former, "was a grant of an easomont within 

; ' . ’ ''' of the Easements Act, 1882, and did not require 
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regisfmtion, not being a transfer of ownership as contemplated by section 54 of tha ’ 
Transfer of Property Act, 1882. Krishm v. JRa^apjpa Shmihhaga (1) referred to. 
This was an appeal under section 10 of the Letters Patent 
from the judgment of Karamat Husain, J,, dated the 7th of 
January 1909. The fa its of the case appear from the judgment 
under appeal, which was as follows : — 

“ TIio plaintiff instituted a suit in which ho asked for two reliefs, which are 
sot forth in the judgment of the learned Munslf as follows ^ (a ) to restrain 
the defendant from flowing water of the second storey towards the plaintiff’s 
house ; to restrain him from flowing water, excepting rain water, from the 
two old ^armlas of the defendant’s house, which open and fall on the roof of the 
plaintifi’s sshdariJ* With reference to the first of the two reliefs the parties 
came to terms. With reference to the other relief the defence was that under the 
agreement dated the 10th of March, 1893, the vendor of the plaintiff entered into • 
an agreement with the defendant to entitle him to flow the water. The learned 
Munsif finding that that agreement was only evidence of an intention to grant a 
license held that the vendee from the grantor was not bound under the pro- 
visions of section 59 of the Indian Easements Act by such license. The learned 
Munsif therefore gave the plaintiff a decree in the following terms— ‘that the 
defendant is directed to abstain from allowing the rain water of his roof of the 
building of his second storey to flow otherwise than throngh the drains in suit 
after taking it on his own ground floor of the second storey. The defendant is 
further directed to abstain from flowing through. the two drains in suit, water 
other than the r.ain water on the plaintiff’s roof.’ The defendant appealed 
from that decree to the lower appellate court with reference to the second portion 
of the deoroo, and not with reference to the first portion, which was decided by 
consent of parties. The lower appellate court came to the conclusion that the 
eifoct of the agreement of the 10th of March, 1896, was not an intention to grant 
a license. The effect was that the vendor of the plaintiff recognised the right 
imtho appellaiit defendant to discharge water of all kinds. That court dismissed 
the plaintife’s suit ijj tofo. The plaintiff has preferred a second appeal to this 
Court. The first ground of appeal is that, as there was no appeal with reference 
to the first portion of the decree passed by the Munsif, the lower appellate court 
was not justified in dismissing the plaintiff’s claim as to that relief. The learned 
vakil for the«respondent admits that it is so. The decree of the lower appellate 
court with reference to that portion will have to be set aside. With reference 
to the other ground of appeal it is to the effect that the agreement dated the 
10th of March, 1896, only gives a license and is not an admission of a subsisting 
right of easement. I am of opinion that the lower appellate court has placed a 
wrong construction on that agreement The material portion of that agreement 
may be rendered as follows ‘ And when the said owner will build a second 
storey of his house and wiU have to discharge the water of ordinary daily use, 

I the executant shall take the burden of such water and the arrangement for the ■ 
carrying away of that water too shall be upon the executant,* This passage 
in my opinion cannot be regarded as an admission of an already existing right of 
(1)^(1868) 4 Mad, H. C, Rep., 98, 
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oasamsiit, !IDIi© ©laotitaiit diifcinoyy states wliat lio will do in tlio fiitnta, 
Ifesidcs, tlio scjcoiicl storey at the time of the execution of tlio agreemont was not 
in existence and no right of easement for discharging any kind of water could 
appertain to that storey. tEhis passage may either ha oonstrued as a grant of a 
license under section 53 of the Indian Easements Act or a grant of an easement 
under section 8 of the said Act. If it bo oonstrued as a grant of a license, the 
transferee of the grantor, under the provisions of section 59 of the said Act, will 
not ho hound. If it bo construed as a grant of an easement, the question would 
bo, whetiiGr the agreement, in order to bo operative, 'should or should not have 
been registered. Alitohell in his commentary on the Indian Easements Act 
(2nd Ed, page 46) says:— * By the law of India, wherever the Transfer of 
Property Act applies, the grant of an easement by way of sale must be made by a 
registered instrument. An easement being an intangible thing, if made by way 
of gift, must he made by a registered instrument, signed by or on behalf of the 
grantor and attested by at least two witnesses. The non-testamentary grant of 
an easement, anywhere in British India where the Transfer of Property Act does 
not apply, if made in writing and if the value of the easement is not less than 
Bs. 100, should be registered.’ Peacock in his Law relating to Easements at page 
264, Edition of 1904, remarks : — * There are no doubt certain provisions in the 
Transfer of Property Act requiring transfer of immovable property by gift or sale 
toibo made by a registered instrument but those^do not apply to easements.’ 

I agree with the remarks made by Mitchell in his book on the law of easements 
and hold that the agreement of lOth of March 1896, is a transfer of an easement, 
which certainly is an intangible thing within the meaning of section 54 of the 
Transfer of Property Act, and in order to be operative it requires registration. 
The agreement was a transfer of an easement in consideration of a permission to 
the grantor to place hie beams on the wall of tho grantee. It is admitted by the 
learned vakil for tho respondent that tho agreement was not rogistored. The 
defence therefore fails and tho plaintifi is entitled to the decree granted to him 
hy the court of first instance. The result is that I allow the appeal,* sot aside 
the decree of the lower appellate court and restore that of the courj of first 
instaoioe with costs,” ' ^ 

The defendant appealed. 

Dr. SatisJi Ohemd/ra Bcmerji, for the appellant, submitted 
that the ground upon which the appeal had been decided had 
been suggested for the first tiine in the High Court, and was not 
sound, for the agreement merely created an easement j it did not 
transfer an easement already existing. It did not amount to 
a transfer of ownership in intangible immovable property. 
Such agreement need not be in writing and did not require 
registration ; Peacock, Z/Ciw o/^?aseme«.i8, pp. 263, 264, Krishna 
V. Bayappa Skanhhaga (1). 

Dr. Tej Bahadur Sapru, for the respondents, referring to 
section 64 of the Transfer of Property Act, 1882, submitted 
(1) (1868H Maa., H. 0. B6p,i98. 
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tliab ib would apply even where a single incident} of ownership 
was transferred. The deed provided that when a second storey 
was built the defendant would have a right to send water over 
the plaintiff’s roof. That was parting with one of the incidents 
of ownership without parting with the whole. When the plaintiff 
executed the agreement, he gave an undertaking to submit to 
something which without that would have been unlawful. There 
was a transfer of a right in intangible immovable property. 
The question was whether the grant of an easement was not part- 
ing with some thing which reduced the bulk of ownership. It 
was a transfer for a price. Price did not necessarily mean 
money. It meant an equivalent. What that equivalent was 
should be determined by the parties. 

If I impose an easement on my property, it is the transfer 
of a bundle of rights. Eegistration is necessary irrespective of its 
value ; Venkatasamy Naick v. Srimatu Mathuvijia Magunada 
Rani Kathama Ratchiar (1), Seeni Chettiar v. Santhaimthan 
Ohettia/r (2). 

The right transferred was a right which, if he had exercised j 
it, would have prevented the other side from flowing water over 
his land. It was only when that intangible thing was trans- 
ferred that the other side could exercise his right. It may be 
called an easement or anything else ; it is intangible property. 

Dr. Sdiish Chandra Banerji^ in reply : 

An easement was a right of the dominant owner ; it was an 
* obligation imposed on the servient owner. The latter could not 
transfer the right of easement as part of his ownership. By fpre- .. 
going a negative right he created a corresponding positive right 
in the dominant owner which was not identical with the negative 
right. The Transfer of Property Act contemplated the case of 
the transfer of an easement as part of the dominant heritage by 
the dominant owner, (section 6, cl. c), but not the creation of an 
easement. The Easements Act did not require such creation to 
be evidenced by writing, and if the Statement of Objects and 
Eeasons could be referred to, it would appear that that was the 
deliberate inteotion of the Legislature. 

(1) (1^70) 5 Mad., H. 0. Kep., 227. (2) (i896) I. Ii, B„ 20 Mad., §8. ^ 
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'Fijbpale^ fL — -The facts of the case out of which this appeal 
has arisen arc these: — 

'Flie parties are neighbours^ their houses acljoining* The 
defendant appellant's house lies north of that of the plaintiff- 
respondeiit. In the year 1896 the latter building was the proper- 
ty of a person from whom the plaintiif has subsequently p)iirchased. 
Both houses then were single- storied buildings. The northern 
boundary of the southern house was the south wall of the northern 
Louse. Between this wall and the actual building of the southern 
house was an open bit of land, forming a courtyard of the latter. 
On this bit of land two water-spouts discharged the rain water 
which fell upon the roof of the defendant's house. 

The plaintiff^s vendor wished to extend his building up to 
the wall of his neighbour and to support the roof of the extension 
by fixing his beams into the defendant's wall. He appears to 
Lave approached his neighbour and they came to an agreement 
- evidenced by the document of lObh March, 1896. Thedocument 
was not registered. The defendant acquiesced in the request in 
teturn for a consideration which was that the water from his 
spouts should continue to discharge the rain water on the roof of 
tho extension and if in the future ho should build a second storey 
to his house he should also bo allowed to discharge tljo extra 
water used daily for household purposes in that storey through the 
two spouts on to the roof of the extension. 

To this the plaintiff^s vendor agreed. The material pirart of 
the agreement has been translated in the judgment of the firSt 
appellate court as follows and this may be taken to be correct : 

» Inasmuoli as there is a masonry wall and from that wall two sx^outs have 
always discharged into my house and as I desire to lUace the beams of my house 
on tho aforesaid wall, etc., and X shall take and carry away the water of the 
two spouts on the roof of my house ; and whenever tho aforesaid owner shall 
build a second storey on his house and shall arrange to discharge his daily water, 

I shall boar tho burden of that too and the arrangement for the carrying aW' ay 
of that water shall bo upon me» I shall never object to this, etc.” 

The extension of the house was carried out : subsequently 
the plaintitf made his purchase. 

The defendant began to build a second storey, upon which the 
. plaintiff brought a suit to restrain him claiming the party wail as 
hm own property. Pending" the trial, the defendant completed 
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the uppei’ storey and began to discharge his daily water through 
the t^vo spouts as agreed. He further put a third spout on the 
top of the second storey which discharged its rain water on the 
plaintiff^s roof. On this the latter brought the present suit to 
restrain the defendant from thus discharging the water through 
the three spouts. 

In the course of the trial the parties came to terms in regard 
to the spout on the roof of the second storey and the bone of 
contention remaining was the discharge of the water used for 
daily household purposes through the two original spouts. 

In respect to these the Munsif held that the deed of 10th 
March^ 1896, evidenced the grant of a license under section 63, 
Act No. V of 1882 (Easements Act) and that therefore the plaintiff 
as the transferee of the grantor was not as such bound by the 
license. (Section 59, Easements Act). In this view he granted 
to the plaintiff a decree in terms of the compromise in respect 
to the one spout; and an injunction restraining the defendant 
from discharging anything but rain water, through the two old 
spouts. 

On appeal, the Additional District Judge held that there 
was no grant of a license; that prior to the extension of the 
southern house, the court-yarcl thereof was the defendant's 
^^abchalc^’, and he had a right to discharge thereon all kinds of 
water, except such as was injurious to health, and that when the’ 
two owners executed the agreement, the language thereof 
amounted only to an admission of the defendant's pre-existing 
right and an agreement by the owner of the servient tenement 
to respect it. In his opinion no new right had been granted as 
there was a pre-exisbiag one. In this view he admitted the 
appeal and dismissed the suit in iota, overlooking the fact that 
part of the Munsif's decree was based upon eompromise. 

The plaintiff preferred a second appeal to this Court. The 
error of the Additional District Judge was admitted by both 
sides. The learned Judge who heard the appeal held (1) that 
the language of the agreement could not be regarded as the 
admission of a pre-existing right of easement; (2) that it 
might possibly be construed as the grant of a license under 
section 53, Act V of 1882, in which case the transferee of the> 
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grantor was not bon mi thereby in view of the ternm nf section 59 
(3) of tlie Act ; bat that in his opinion the agreement of 10th 
Marchj 1900, \ms the transfer of an ea'Cmentj an intangible 
thing within the meaning of seotion, 54 of the Transfer of Pro- 
perty Act (IV of 1882) and in order to be operative required 
registration, and (4) that the document being unregistered was 
inoperative. Ho accordingly restored the decree of the court 
of first instance. 

The defendant has preferred this appeal under the Letters 
Ihitent in regard to the part of the decree restraining him from 
discharging any but rain water through the two spouts in question. 
That part of the decree based on the compromise is not attacked. 
The contentions raided on behalf of the appellant are ; — (1) that 
the learned judge of this Court was wnong in decreeing the claim 
on a ground wdiich was not raised in the courts below : 

(2) that section 54 of Act IV of 1882 does not apply to the 
facts 

(3) That there is nothing in law which prevents the creation 
of an easement by means of an unregistered document. 

The argument is that the document now in question evidences; 
not the transfer of an easement, but the creation of that right : 
that prior to the passing of Acts IV and V of 1882, the law 
did not require the express imposition of an easement to be evid- 
enced by writing at all ,* vide Krishna v. Rayapjpa Shanbhaga 
(1): that Act V of 1882 made no change in the law, in 4his 
respect; that section 54, Act IV of 1882, related to tHe tran&fer 
of an easement, and not to the creation thereof. Attention is 
called DO section 6, clause (c) of that Act, which shows that an 
easement cannot be transferred apart from the dominant herit- 
age and that the Act contemplates the transfer of a pre-existing 
easement and not the creation of a new one. In my opinion ‘ 
these arguments are well-founded. 

On behalf of the respondent it is urged (1) that the document 
of 10th March, 1896 evidences the grant of a license and not the 
creation of an easement : (2) that if it creates an easement, then it 
is the transfer by the owner of the servient tenement of one of 
that bundle of rights which go to constitute the full right of 
(1) (1868) 4 Mad. a, 0. Kep., 98. 
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ownership, it transferred a part of his right of ownership as 
contemplated in section 54, Act IV of 1882, and this being an 
^^ntangible thing as contemplated in the second clause of that 
section, can only be transferred by registered instrument. As 
regards the document of 10th March 1896, I agree with the 
learned Judge of this Court who heard the appeal that this is not 
the case of a license. 

By the document, the respondent's vendor agreed that when 
the appellant built his second storey he (appellant) should have 
the right to dischai'ge,not only rain-water but also the water used 
for daily household purposes, through the spouts in question, and 
that he would take this additional burden upon his, the servient 
tenement. What was granted was a right, which the defendant 
as owner of his house was to possess as suc^, for the beneficial 
enjoyment of that house, to discharge and continue to discharge 
his daily household water through the spouts in question, upon 
the roof of his neighbour's house which was not his own property. 
This most clearly falls within the definition of an easement set 
forth in section 4 of the Act. The right granted was one for 
the benefit of an heritage and could be exercised only in the 
interests of that heritage and to supply its wants. It has been 
imposed on a thing, to wit, the respondent's house, and not on 
its owner. All these characteristics of an easement are present 
in this case now before us. 

\A lujense is the grant of a right to do in or upon the grantor's 
immovabie property something which would, in the absence of 
that right, be unlawful, such right not amounting to an ease- 
ment." In the present case it does amount to an easement. In 
regard to the second portion of the argument put forward by the 
learned advocate for the respondent, I cannot agree that the 
plaintiff’s vendor by the deed of 10th March, 1896, transferred 
any portion of his right of ownership as contemplated in section 
54 of Act V of 1882. 

Prior to the execution of the deed, he had the right to pre- 
vent the discharge by the appellant of the soiled water upon his 
tenement, as that would have been an invasion of his right. He 
did not transfer this light to the defendant. He relinquished 
it, and it then ceased to exist pro tempore. It was not that rights 
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wliiHi aroBc ill the riofendani Imt a toiallT opi'Kisile riglii-, one 

Ii^i*iile to ilio, riglit which till then had reposed in the plaintiff’s 

■’ ■ -‘JAi vrinlur. The one right canio into exis:oii(‘e when the other eaoio 

XiiiviM.i! to an oiifL A fresh burden was imjmed on the servient teiie- 

mewt^ the owner of which lost one of liis rights ; but lie did not 
transfer tin" right so lost to the owner of the dominant tenement. 
"Fhe right lo.d:) was one which miglit ]>o.-^sibly revive in the future. 
It seems clear to me that the creation of a rigiit of easement by 
grant is not such a transfer of ownership as is contemplated by 
section 64 of the Act. Where under that section an easement is 
transferred, it must be so transferred along with the dominant 
heritage* There is no other way of transferring it and this 
arises by reason of the nature of the right. It exists only for the 
benefit of the heritage and to gup])ly its wants. There is nothing 
in law which necessitates the creation of an easement being 
evidenced by writing. Prior to the enactment of Act V of 1882, 
this was clearly held to be the law by the Madras High Court 
in the ruling quoted. If the Legislature had thought it necessary 
to alter the law and adopt the rule of English Law wliich was 
different, it is liard to believe that it would not have made the 
charge in specific language. I can nowliere find any such 
language in either Act IV or Act VI of 1SS2. These two Acts 
were passed together, receiving tlio assent of the CJovernor- 
General on 17th February, 1882. Dr. Whitley Stokes drew the 
bill which became the Easomonts Act and was concerne^l with 
the passing of both bills. ' as 

In bis Anglo-Indian GodeSj in the introduction to Act V of 
1882 he says at page 882/.—^^ The Act (here following a decision 
of the Madras High Court and deviating from English Larr) 
does not require the express imposition of an easement to be evi- 
denced by wndting.^' On page 879 he points out that the Act 
was mainly based on English Law which had in many cases been 
held to regulate the subject in India, but a few deviations 
(thereinafter specified) had been made. 

One of the deviations specified by him is that pointed out 
on page 882. The learned Judge of this Court has based 
his finding on certain remarks by Mitchell in his Commentary 
on the Act (2nLl edition, page 46), Where he observes that 
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“ by the Law of India wherever the Transfer of Property Act 
applies, the grant of an easement by way of sale must be made 
by a registered instrument; an easement being an intangible 
thing and if made by way of gift must also be by a registered ins- 
trument signed by or on behalf of the grantor and witnessed by 
at least two witnesses.” The author has shown no authority for 
his exposition of the law, and for the reasons I have stated I 
cannot agree with this. Peacock in his Tagore Law Lectures 
on the subject (edition of 1904, page 264) lays down the contrary. 
“In India,” he says “there does not appear to be any law 
requiring the express grant of an easement, as refo'^ring to the 
actual creation of the right, to be in writing.” Unfortunately 
he does not discuss the subject at length. But he agrees on the 
point with Dr. Whitley Stokes, and in my opinion their exposi- 
tions of the law are correct. In this view of the law, I w'ould 
allow the appeal and set aside the decree of this Court in so fur 
as it relates to the discharge by the appellant of water used for 
daily household purposes through the spouts in question. 

Baherji, J. — I entirely agree with my learned colleague, but 
as we are difieriog from a learned Judge of this Court, I wish to 
state briefly the reasons which have induced me to come to the 
conclusion at which we have arrived. 

It is clear that the document of the 10th of March 1896, does 
no,t grant a license but imposes an easement. The question is 
whether an easement can be imposed otherwise than by an instru- 
ment in writing registered ? There is no provision in the Indian 
Easements Act (No. V of 1882), which requires that the grant 
of an easement should be by a registered written instrument. 
Before the enactment of ^hat Act and of Act No. IV of 1882, it 
was not necessary that the imposition of an easement should be 
evidenced by a written instrument ; see Krishna v. Bayappa 
Shanbhaga (1). Have those Acts introduced any alteration in 
the law in this respect ? The learned Judge of this Court from 
whose judgment this appeal has been preferred under the Letters 
Patent, seems to think that section 64 of the Transfer of Property 
Act applies to the case of the creation of an easement by express 
orant He savs : — “The agreement of 10th of March 1896,^ 
^ ’ (1) (1886) i Mad. H. 0. Kep., 98. 
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is a trani-for of an easement, which cerlaiiil}' is an intangiblo^ 
thing within the meaning of section 5i of the Transfer of Pro- 
perty Act, and in order to be operative it rerpiii'es registration.” 
That section contemplates the existence of a subsisting right of 
ownership in immovable property and provides for the transfer 
of such right. It cannot apply to the creation of a right. By 
the document referred to abovoi no existing riglit of easement 
w'as transferred, but a now easement wnrs imposed on the pro- 
perty of the grantor. Section 54 has, therefore, no [application. 
Had the Legislature intended thatjfan easement could only be 
imposed by an instrument in writing registered we should have 
expected to find a clear provision to tliat effect in the Easements 
Act, specially as in the existing state of authorities on the sub- 
ject, no written instrument was requisite in this country. In 
the absence of express legislation to the contrary, we must hold 
that the existing law was maintained, and, as observed by Dr. 
Whitley Stokes, it is not necessary that the imposition of an 
easement should be evidenced by an instrument in writing 
registered. I w'ould allow the appeal with costs. 

By THE CouBT. — The order of the Court is that the appeal 
is allow'6 1, the decree of the learned Judge of this Court, in so far 
as it relates to the spouts in question, is sot aside and as regards 
those spouts the claim is disinis.sed. The appellant will have 
his costs of this appeal; other costs will be proportionate to 
failure and success. ^ ; 


Appeal allowed , . 
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JBefore Mr, JttsUoe jBanerJi, Mr. JusHce Midards and Mr, JusHce TiiddaU, 
WAJID ALI AND ANOTHER (PlAINTIEFS) V. SHABAN AND OTHERS (DEFENDANTS.*) 
' Fre-emption — Wajih^uhars — DemluUon of pre-‘emjptor'*9 interest before suit 
hrouglht — 'Right of heir to mamtainla suit — Flaintiff ^re^emptor joining 
09 co-plaint if the heir of 'a deceased co*sharer» 

Where a right of pre-emption exists by custom as recorded in the village 
wajib-%l-ar«i the right having once accrued does not of necessity lapse by the 
death of the pro-emptor before making a claim, but descends along with the pro^ 
perty in virtue of which it subsists to the heir of the pre-emptor, 

8eciis if the pre-emptor sells such property to a stranger. 

^ The heir of a pre-emptor cannot be considered to be a “ stranger ” as that 
term is generally understood in connection with a customary right of pre- 
emption ; nor will his joinder with a co-sharer in a suit for pre-emption have the 
effect of defeating the right of his co-plaintiff. 

So held by Richards and Tudbald, JJ., (dissentiente Banbrji, JJ 
Muhammad Yusuf Ali Khan v. "Dal Kuar (1) and Kaunsilla Kunwar v, 
G-opal Frasad (2) followed, Sheo Ffarain v. Sira (3) distinguished. Kedar 
JYath V, Chunni Lai (4), Fida Ali v, Muzaffar Ali (5), Bhatoani Frasad v. 
Lamru (6), Bhupal Singh v, Mohan]Singh (7), and Chofu v. Susain Bahhsh (8) 
referred to. 

Fer Banbrji, J. : — The right of pre-emption being a right of substitution, 
the heir of a pre-emptor, not having himself a right of pre-emption at the date 
of the sale, cannot maintain a suit : but he is not a stranger, whose joinder 
in a suit for pre-emption would defeat the right of a co-pMutiff himself entitled 
' to pre-empt, Sheo Ffarain v. Sira (3) followed. Muhammad Yusuf Ali Khan 
V. Dal Kuar (1), Kaunsilla Kujitoar'v. Qopal Frasad (2), Kedar Kath v. Chunni 
Lai (4), Bhawani Frasad v. Damru (6), Bhupal Singh v. Mohan Singh (7) and 
clH>tu 'v Husain BaTchsh (8) referred to. 

•» Tnis'was a suit for pre-emptiou under the provisions of the 
village -wajib-ul-arz. The property in dispute was sold on the 
■* 8th of July, 1905, to one Shabau, The plaintiffs pre-emptors,, 
were Wajid Ali, a co-sharer, and Ali Ahmad, the grandson of 
a co-sharer, Baklit Ali, who was alive at the date of the sale, 
but had since died without making any claim for pre-emption. 
The defence was that, Bakht Ali being alive at the date of sale, 

*Second Appeal No. 1385 of 1907, from a decree of Muhammad Sirajud-din, 
Additional Judge of Jaunpur, dated the 24th of August 1907, reversing a decree 
of Banke Bihari Lai, officiating Subordinate Judge of Jaunpur, dated the 
7th of February 1907. 

(1) (1897), I. L. R., 20 All,, 148. (5) (1882), I. L. B., 5 All., 65. 

(2) (1906), I. L. R., 28 AU., 424. (6) (1882), I. L. R., 5 All., 197. 

(3) (1885), I. L. R., 7 AU., 535. (7) (1897), 1. L. E., 19 AIL, 324, 

(4) S. A. No. 1123 of 1904, decided (8) Weekly Notes, 1893j p. 25. 

10th January 1907, unrepo^ted. 


1909 

Augusft 9, 


imQ 

Vixnn Au 
SlIABAS, 


6*21 THK INDIAN LAW BEDOETS, [VOL. XXXI. 

f r 

All Alimaci lia^l no right of j>r6*-eTnplrion, and f.liafc \Tajid AH had 
forfeit ikI liis riglii to |vre-em;»t by Joining AH Aliniad as a co- 
plain! ill in his suit The Courti of first ins! a, nee (oOhjiating Sub- 
ordinate Judge of Jamipur) decreed the suit. The lower appellate 
Court (Additional District Judge) reversed the decree., The 
plaintiffs appealed. 

TIk‘ rase rarne on for hearing before Banktiji and TiJOBALt, 
JJ. and was on their reomineudatioo referred to a larger Bench* 
The following order of reference wis made : — 

“ The mai!i question in this appeal, which arises out of a suit for pre-emption 
is wliother a person -wlio had no right of pre-emption at the date of sale, but who 
inherited the property hy reason of the ownership of which the right of 
pre-emption arose, from a person who had such a right can claim pre-emption 
in respect of the sale* The contention of the appellants is that the plaintifi 
under the circumstances mentioned, has the right of pre-emption and this 
contention is supported by the rulings reported in I. L. B., 20 AIL, 148 and 
I. Ij. B„ 28 All., 424. The law as laid down in those cases appears to he opposed 
to the principle of the ruling of the Full Bench in Shej7iarain v. Eira (1), The 
imroported iJudgmont of Mr, Justice Burkitt in S A. Mo. 1123 of 1904, dated 
lOth of January, 1907, is also opposed to the view taken in the first two oases 
mentioned ahovo. In view of those conflicting rulings wo deem it desirable 
that the case should go before a larger Bench. Wo accordingly direct that the 
case bo laid before the Hon’ble thof Acting Chief Justice for the constitution of 
a Full Bench to Iioar it.” 

Mr, AhdvZ Majid for the ajipellauts. 

There were two questions before the court :—•(!) Whether Ali 
Ahmad not being a co-sharer at the date of sale had a right to 
maintain the suit; (2) Whether Wajid Ali lost his right by 
joining Ali Ahmad as a plaintiff. 

As to the first point : The right of pre-emption ran with 
the land. It was an incident to land* The owner had a right 
whether he w^as the co-sharer or the heir. Pre-emption was not 
a personal right. There was a diflPerenoe of opinion among 
Muhammadan jurists as to whether the right was a personal 
right or otherwise. The Hanafi Law declared that it was not 
heritable* The principle according to that law was that the 
deceased having died without bringing the suit he was oonsidored 
to have acquiesced in the sale. The Muliammadan law how- 
ever did not apply. That law did not prescribe any limitation. 
Moreover the case depended upon the wajih^^ul-arz. The right 
(1) (1885), I. L. R., 7 All, 535. 
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was given to a eo-sliarer. The right of pre-emption as a right 
of substitution. The right of the vendee was suspended so long 
as the suit was not brought. The pre-emptor had a right of pur- 
chase within the period of limitation, and this right being an 
^incident of the ownership of property would pass to his heir, 
or even to a vendee ; Mn^hammad Ywsuf Ali Khan v. Dal 
Knar (1). 

In the case of Sheo Narain v. Kira (2) Mahmood, J. 
conceded that the right of pre-emption was an incident of the 
ownership of land. That case, however, has not since been fol- 
lowed, and, it is submitted, is not sound law. Reference was 
also made to Kannsilla Kunwar v. Gopal Prasad (3). 

As to the second point : a man who was the heir of a co-sharer 
could not be said to be a stranger. 

The main object of pre-emption being the exclusion of unde- 
sirable persons from the co-parcenary body, such ground of exclu- 
sion could not apply to a person who was the heir of a co-sharer. 
Even though he might not have a right of pre-emption in himself, 
he could not be regarded as a stranger as that term is commonly 
used in ivajib-ul-arzes. The right of Wajid Ali, himself a co- 
sharer would not therefore be defeated by reason of the joinder 
of Ali Ahmad as a co-plaintiff ; Fida Ali v. Mum far Ali (4), 
Bhupal Singh v. Mohan Singh (5), Ghotu v. Husain Bakhsk (6), 
Ali JanY» Pheku {7)j Bhagwan Das v. Mohan Lai (8) were 
dfscussed in relation to the meaning to be attached to the word 
^^j«tranger 

Babu Sital Prasad Ohose, for the respondents. 

As to the first question, it was submitted that the principle 
laid down in Sheo Harain v. Hira {2) governed the case. He 
referred also toS. A. 1123 of 1904, decided 10th January, 1907, 

The wajib-ul-arz laid down that certain classes of co-sharers 
had a light of pre-emption in succession. A stranger could pur- 
chase when the vendee went to all these persons and they did not 
purchase. Their heirs could not sue after their death. The 
right of pre-emption was not a right which always was incident 


(1) (1897) L L. R. 20 AIL, 148. 

(2) (1885) I. L. B., 7 AIL, 535. 

(3) (1903) I. L. B., 28 All. 424. 

(4) (1882) I. L. E„ 5 AIL, 65. 


(5) (1897) I. L. B:, 19 AIL, 324. 

(6) Weekly Notes, 1893, p. 25. 

(7) Weekly Notes, 1895, p. 9. . 

(8) (1903) I. L. K., 25 All., 421. 
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!'■> nr nrrs*' r.nf nf thR lanrl. Among the Hanafis tlm right -was a 

pors'inal Muhtriimnd Hmain v. Jfi’<(imM-v,n~niBsa {1), 

K'ir'im B s.’i Khan v, Fhul<% Bihi (2). 

'llin rasi'- rn;iortc'l in T. L. R., 20 All., 148 and 28 .111 , 424, 
wliinh do nn'i follow thn Full Bench c.a«o were not correctly 
<lecided. 

As in the .second point: A custom of pre-em])tion as to the 
existence of whi>’h nothing was known was subject to all the rules 
of IMiihammadati Law ; Ohowdhree Bn§ Ball r. Raja Ooor 
Suhai (3). 

The law of 'pre-emption is taken from the Muhammadan 
Law. The Court has to administer equity and equity, in cases 
where there is no law is to be the Muhammadan Law ; 
Bhawani Prasad v. Damru (4). 

A stranger was a peuson who had no right of pre-emption. The 
question was, when? If Ali Ahmad had no right to institute 
the suit when the sale was held, he was a stranger ; Bhupal Singh 
Y. Mohan Singh (6). 

As to whether aright was a personal right, the Punjab Court 
held aga'nsttho resjtonclent^; Faqir Ali Shah v. Ram Kishen (0). 

Air. Abdul Majid, reidieil. 

BANER,Tr, .1, : — This appeal arises out of a suit for pre-emp- 
tion brought by the apiiellauts Wajid Ali and Ali Ahmad in 
respect of a sale made in favour of the first respondent on the 
8th of July, 1905. On that date Ali Ahmad, plaintiff, was admit- 
tedly not a co-sharer in the village. His grandfather, Baklit Alir 
was alive at the time and owned a share, which after his death 
devolved on Ali Ahmad by right of inheritance before the institu- 
tion of the suit. It is by virtue of the ownership of this share that 
Ali Ahmad claims pre-emption. Those being the facts, two ques- 
tions arise for consideration : first, whether Ali Ahmad has a 
right of pre-emption, he being a person who was not a co-sharer 
in the village at the date of the sale but became a co-sharer by 
right of iuherilance before the institution of the suit ; and secondly 
whether Wajid Ali by associating Ali Ahmad with himself in 

{!) (1897) I. L. R., ao All., 88. (A) (1882) I. L. B., 5 All. 197, 199. 

. (2) (1886) I. L. E., 8 All., 102. (5) (1897) I. L. B., 19 All., 324. 

. (3) (18G7) N.-W. P., H. 0. Bep„ (6) (1907) P. E.. No. 133, p. 636. 

P. B.,128. 
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bringing the suit, forfeited his own right of pre-emption, if he 
had any ? 

As there is a conflict of rulings on the first point, the ease was 
' referred to a Full Bench. In Muhammad Yxhsuf Ali Khan v. 
'• Lai Kuar (1) it was held that in a case not governed by the 
Muhammadan Law a person who was not a co-sharer in the 
village at the date of the sale but had subsequently acquired a 
[^share could clnim|pre-emption. Following this ruling it was held 
in Kaunsilla Kunwar v. Gopal Prasad (2) that the successor by 
right of inheritance of a person who had the right of pre-emption 
at the. date of the sale, w’as not debarred from suing to enforce 
that right by the fact that his predecessor had not done so. The 
contrary view was held by Buekitt, J. in the unreported case of 
Kedar Nath v. Chunni Lai (3) decided on 10th January 1907, 
which was also a case in which the plaintiff pre-emptor did not 
own a share in the village at the date of the sale but subsequently 
acquired a share by right of inheritance. The claim of the plain- 
tiff was dismissed. In Sheo Narain v. Hira (4) a Full Bench 
of five Judges held that “ where there is a right of pre-emption 
under the wajih-ul-arz wdiich a share-holder could claim and 
enforce in respect of a sale of property, a person purchasing the 
share-holder’s interest in the village subsequently to the sale can- 
" not claim and enforce pre-emption as his vendor might have done.” 
Mr. Ahdui Majid, the learned counsel for the appellants, has 
caAced.ed that there is no distinction in principle between the 
case of’ a pre-emptor who has purchased a share subsequently to 
the sale sought to be pre-emptedand that of one who has acquired 
’’ a share by right of inheritance. I think it is impossible to draw 
any distinction between the two cases. In the case of a pre- 
emptor who has acquired the pre-emptive tenement by purchase 
the Full Bench ruling is binding on the Court, as it has not been 
j.0Y0j^g6 J by higher authority or dissented from by a later Full 
Bench. Besides, having regard to the inconveniences and anoma- 
lies referred to in the judgment of Mahmood, J., in that case, it 
cannot be held that a pre-emptor of that description can maintain 
a claim for pre-emption. Similar inconvenience and anomalies 

(1) (1897) I. 20 AU., 148. (3) S, A. No. 1123 of 1904. 

(2) (1906) I. L. B., 28 AU„ 424. (4) (1686) I. L, B.. 7 AU., §36. 
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WMul'l \n ia which iha3 |irc**c 3 mp', *»r iliil not cnvn a 

ftliaire ut lh«,‘ date, the sale but ^ubBorpi^^iHly la^’-’ainc a ru sharer 

in tlic villaye by ri'^Ir'; iT inheritance. At die uine when lie 
acr|uired a hhare the vendee had already bceonie acfi Hharer in the 
village and therefore the pre-emptor !um 1 no prioriiy^ over the 
vendee an,i was not entitled to oust him. The rule uf pre-emption 
is a rule rtf sulistitutiouj, the pre-emp'or ladng siilisliUited for the 
pnreliaser. Tlie person to lie sulistitnted must nei’cssarily be a 
person to wdiom at the time of the sale the property should 
have been offered for purchase and wlio was entitled to take 
the place of the purchaser. In the present case the' custom 
recorded in the wajib-'d-arz is to the effect that if a co- 
sharer sells his share the drffercnt classes of persons mentioned in 
that document would in their order have a preferential right to 
purchase, and the property should be sold to them. This require- 
ment could not be fulfilled unless at the date of the sale persons 
answering to the description of those mentioned were in existence. 
It follows that a person who had no right of pre-emption at the 
date of the sale, but acqixired a right subsequently to the sale, is not 
entitled to claim pre-emption in respect of it. It is urged, that 
the right of pre-emption is a right running with the land and 
therefore wdioever acquires tlie land acquires the right of pre- 
emption. As to this argument, it may be observed in the first 
place, tliat in every case of pre-emption under a custom entered 
in the wa jib-ul-arz the right does not arise from the oWBership 
of land, for example, where a brother or other relative r. who is nofa 
co-sharer has the right to pre-empt. In the next place, it seems 
to me that when we talk of pre-emption running with the land 
what is meant is that the land sold is subject to the right of pre- 
emption of a person who has such right at the date of the transfer 
in respect of which the right is claimed. It does not follow that 
the right devolves by inheritanoe. As has been already stated, 
a Full Bench of this Court has held that the right does not pass to 
a purchaser from the person who possessed it. In my opinion the 
principle which applies in the case of a purchaser equally applies in 
the case of devolution of interest by inheritance. *Wemust there^ 
fore holdthat a person who had no right of pre-emption at the date 
of the transfer in question cannot acquire that right by reason of 
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his subsequently inheriting the property of the person who had the 
right, but did not seek to enforce it. As the appellant, Ali 
Ahmad, had no right of pre-emption when the property in suit 
was sold, he is not entitled to claim pre-emption in respect of that 
'' sale and his suit has in my opinion been rightly dismissed. 

The second question, as to the forfeiture of the right of the 
other plaintiff if he had any, is not free frona difficulty. It has 
been consistently held in this Court that a person having the 
right of pre-emption who associates with himself a stranger 
to the village thereby forfeits his own right of pre-emption. 
The reason for the rule is that by joining a stranger he seeks 
to do that which it is the object of his suit to prevent, and thus 
attempts to violate the pre-emptive right, see Bhupal Singh v. 
Mohan Singh (1). Under the principles of justice, equity and 
good conscience which we have to administer in cases of pre- 
emption, this , rule would certainly apply in cases in which the 
person joined in the suit is a stranger to the co-parcenary 
body and has no co-parcenary interest or has only a defeasible 
interest. The question, however, is whether it should be 
applied in a case in which the person associated is a member 
of the co-parcenary body and has a complete and indefeasible 
interest as co-sharer, but does not possess the right of pre- 
' emption. In my judgment the rule should not be applied 
in such a case. I do not think that any hard and fast rule 
should be laid down, and it seems to me that each case should 
fee judged , with reference to its own peculiar circumstances. 
The word ‘ stranger ' has, no doubt, been held to be a correlative 
’ to the word ‘ pre-emptor ’ and to denote a person who has no 
right of pre-emption. But there is no legislative enactment 
or any other direct provision of law which lays down that the 
• association of a * stranger ’ with a pre-emptor entails a for- 
feiture of the right of the latter. The forfeiture has been held 
to be incurred either on the ground of estoppel, as in the case 
cited above, or on the ground of equitable acquiescence, as 
held in Bhawconi Prasad y. Damru (2). The object of pre- 
■ emption is to exclude from the co- parcenary body a person 
who does not belong to that body and is entirely outside id 
(1) (1897) I. Ii. B., 19 AU., 324. (2) (1882) I..D. B. 3 AH., 197. 
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and is in fJiai B-ense a stranger. In almost all the f^ases in 
whieli it; was belli that a person ix^ssessiiig the right of pre- 
emption forfeit>a it by joining a stranger/ the person Joined was 
a stranger to the co-parcenary body and a total outsiilen The 
particular (pmstion iiefoie nsdoes not appear to have been decided 
in any of tlie cases to which our attention has been invited. 
Having regard to th© olyect of pre-emption the Joining of a 
person, who at the time of the institution of the suit is as much a 
co-sharer as any one else, cannot, as it seems to me, b© regarded 
as an attempt to defeat that object and to violate the rule of 
pre-emption, I fail 'to see on what equitable principle it can 
be held that a plaintiff who possesses the right of pre-emption 
forfeits it in a case like this. In Chotu v. Hmain Bakhsh (1), 
it was held that the mere joiniog by a person having a right 
of pre-emption, of persons who have an equal right of pre- 
emption but have not qualified themselves according to the 
Muhammadan law to enforce it, and who are not strangers, . 
will not disentitle the person entit^led to maintain a suit for 
pre-emption if he had sued alone from maintaining a suit 
brought by him so far as he himself is concerned. In that 
case pre-emption was claimed by several persons, one of whom, 
Chotu, only had performed the preliminary demands required 
by Muhammadan law. The other plaintijQfs were persons who, 
if they had complied with the requirements of that law, would 
have been entitled to maintain a suit for pre-emption.^ «Those 
plaintiffs therefore had no right of pre-emption. The learneJl 
Judges, Edqe, C. J., and Aikman, J., held that Chotu had not 
forfeited his right of pre-emption by Joining with him the other 
plaintiffs in bringing the suit. That was, no doubt, a case under 
the Muhammadan law, but the principle laid down is equally 
applicable to all suits for pre-emption, whether brought under 
that law or not. This ruling, therefore, supports the view that a 
person having a right of pre-emption does nob forfeit it by 
associating with himself a person who is a member of the co- 
parcenary body but does not possess the right of pre-emption. 
If the plaintiff Wajid Ali has the right of pre-emption he has 
not, in my opinion, lost that right by Joining with him the 
■ (1) Weekly Notes 1893, p. 2t. 
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other plaintiff Ali Ahmaff and the court below was wrong in 
dismissing Ms claim without trying the other questions raised 
in this appeal in that court. I would remand the case for the 
' trial of those questions, but would dismiss the appeal and claim 
' of Ali Ahmad, plaintiff. 

Richaeds, J, :-~Thi8 appeal arises out of a suit for pre-emp- 
tion. The plaintiffs base their claim on a custom prevailing in 
the village. The evidence of such custom is an extract from the 
wajib-ul-arz, which is to the effect that if any co-sharer wished 
to transfer his share the first right of purchase should be with a 
co-sharer descended from the same ancestor, next with a co- 
sharer in the patti and next with a co-sharer in the thok. It is- 
to be assumed for the purpose of this appeal that the plaintiff 
Tfajid Ali was a co-sharer at the time of the sale and at the 
institution of the suit. The plaintiff Ali Ahmad was not a co- 
sharer at the, time of the sale, but his grandfather was a co- 
sharer. Ali Ahmad succeeded his grandfather and was a co- 
sharer when the suit was instituted. The defendant vendee is a 
stranger. It was contended on behalf of the defendant, that 
Ali Ahmad had no right to pre-empt, and that Wajid Ali 
(assuming he had a right to pre-empt) lost his right to a decree 
by associating himself in the suit with Ali Ahmad. This argu- 
ment found favour with the court below and the suit was dis- 
missed. Hence the present appeal. 

The respondents rely on the ruling of this Court in the case 
of Sheo Narmn v. Sira (1). It was held in that case that a per- 
son purchasing from a co-sharer who bad a right of pre-emption; 
^ could not. maintain a suit to enforce the right of pre-emption 
which his vendor had at the ^date of the sale. The ruling 
is a very unsatisfactory one. It was a decision of five Judges, 

■ 20 reasons are given for the decision by any of the Judges 

save Mahmood, J. The Chief Justice (SlE W. Comee PeIHE- 
EAM) simply says “ In my opinion the question referred should 
be answered in the negative.” Oldfield, Bbodhxjest and 
DUTSOIT, JJ., concurred, and then MahMood J., proceeds to 
ive his judgment and his reasons. The other members of the 
Court do not say that they concur Jn the reasons given by 
, (1) ^1885) I. L B., 7.AI1., 5^. : . ’ 
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Maiimood, J., and we are left in the dark as to whether or 
not the rest of the Court conourred in the reasons given by 
Mahmood J. 

The reasons given by Mahmood, J, for his decision are, 
first, that under the Muhammadan law a vendee from a i)erson 
who had a right of pre-emption cannot maintain a suit for 
pre-emption, and secondly, that in pre-emption cases the rules 
of Muhammadan law must be applied by analogy even where 
the right is claimed under customary law and not under the 
Muhammadan law. 

With all respect to the learned J udge, I cannot agree in 
his second proposition. I will grant for the purpose of argu- 
ment that the customs of pre-emption found in these Provinces 
owe their origin to the Muhammadan law of pre-emption. I do 
not think that it follows, as a general proposition, that theanalogy 
of the Muhammadan law should be applied in pre-emption 
cases arising out of custom. The Muhammadan law and the cus- 
tomary law found in these Provinces are widely different. The 
instances of pre-emption under the Muhammadan law found in 
the books are mostly in respect of houses, small plots of land and 
the appurtenances of houses. The customary law in these Pro- 
vinces for the most part relates, not to houses or tlieir appurte- 
nances, but to zamindari rights in villages. Muhammadan law 
(speaking generally) applies to one class of property, the cus- 
tomary law to a very different class of property. The Muham- 
madan law, while it recognises pre-emption, has introd need all 
kinds of technical devices to defeat it and render it nugatory. 
The customary law on the other hand has extended the doctrine. 
The customs vary considerably iji different villages, and so far 
as zamindari property is concerned bear very little resemblance 
to the Muhammadan law of pre-emption. I may give one 
example of the devices introduced by Muhammadan law. A 
sTmji who receives a letter which either in the beginning or 
in the middle apprises him of tho circumstances of his s/w/a 
if he read it on to the end, his right of shafa'm thereby in- 
validated (Hamilton ; Eedaya, Vol. Ill, section XXXVIll 
Oh. 11). Where will snob a condition be found in a custom 
pfevaUing in a village in these Provinces? Sometimes, no 
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doubt, a rule of the Muhammadan law may be applied in a igog 

pre-emption case arising out of custom, but this is because the ' waud Au' 

rule is reasonable, just and equitable, apart altogether from 

^itsbeing a rule of Muhammadan law, eg., in a case where * 

there are two pre-emptors with equal rights, the property is 
divided. In the present case, if we were to adopt the reasons 
of Mahmoob, J., as to the application of Muhammadan law, 
why should the pre-emptor not be required to prove the 
making of the , demands &c. required by Muhammadan law ? 

The custom as proved does not say that demands are 
unnecessary. The Full Bench ruling referred to was a 
case of a vendee of a person having a right of pre-emption. 

There may be reasons for holding that such a vendee cannot 
maintain a suit apart from the analogy of the Muhammadan 
law. Such a vendee owes his position to the fact that his 
vendor has violated the custom by himself selling to a stranger. 

In the case of a person acquiring title by inheritance this objec- 
tion would not exist. Allowing a stranger vendee to maintain 
a suit in respect of a sale made before the vendee acquired title, 
might also lead to a long series of pre-emptive rights and much 
consequent inconvenience. In the present case the custom, 
as proved, gives the right to pre-empt as an incident to co- 
ownership, and I think we ought to follow the ruling in 
Muhammad Yusuf Ali Khan v. Dal Kuar (1). The circum- 
sfancea ^of that case and the present are identical in principle. 

Tn each case the pre-emptor derived title by inheritance, and I 
‘ think that the ruling in 7 AIL, 535, may be distinguished. 

As to the second ground, namely, that Wajid Ali has disen- 
titled himself to a decree by reason of having associated himself 
in the suit with Ali Ahmad, of course, if it be held that Ali 
Ahmad has a right to pre-empt, the question does not arise. 

Assuming that it is held that he has not, I still think that Wajid 
Ali ought not to lose his right. Wajid Ali was not violating the 
custom of pre-emption by associating himself with Ali Ahmad. 

The object of this custom was to exclude a person who was not 
a co-sbarer. Ali Ahmad was a co- sharer when the suit was 
brought and therefore there was no violation of the custom by 
(1) (1897) 1. L. B., 20 AU., 148. 
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the plaintifiF Wajid Ali. The only reason for denying Wajid* 
All a decree under the circumstances of the present case would 
be the required application of the rules of the Muhammadan 
law of pre-emption by analogy. 

I have already given my reasons for thinking that the 
general proposition that the rules of the Muhammadan law 
are to be applied to the customary law of pre-emption is not 
sound. 

TudbalLj J.— This appeal arises out of a suit to enforce a 
right of a pre-emption in respect of a share in a zanaindari, 
brought by the two appellants under a custom alleged to exist 
in the village, as recorded in the wajib-ul-arz. This document • 
states that when a co-sharer wishes to part with his share 
then the right of purchase lies in his co-sharers in the following 
order : — 

(1) Co-sharers who are blood relations. 

(2) Co-sharers of the same patti. 

(3) Co-sharers of the same tJioh and of the village. 

In the above order of precedence at the date of sale the 
plaintiff Ali Ahmad was not a co-sharer, but the other plaintiff 
Wajid Ali was. 

Ali Ahmad’s grandfather, however, was a co-sharer on tliat 
date. He died shortly after it, without having shown whether 
he intended or not to exercise his right of pre-emption. Ali 
Ahmad succeeded to his estate. The suit was brought within 
the period of limitation. * . , 

The two questions for decision on appeal are : — 

(1) Whether Ali Ahmad, though he was not a co-sharer • 
on the date of sale, has a right to pre-empt? 

(2) If not, then has Wajid Ali lost bis right to pre-empt 
by reason of his having joined Ali Ahmad with himself in the 
suit as a plaintiff ? 

It is assumed for the purposes of this appeal that Ali 
Ahmad’s grand father and Wajid Ali both had a right to pre- 
empt. The difficulty in deciding the first point arises from the 
fact that the decision of this Court reported in I. L. R., 20 AIL, 

148 and 28 AIL, 424/ which are in favour of the appellants, 
ciaeh with the dechiqu of Bhekitt, J. inS. A. Sfo. 112-3 of 
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1904j decided on lOtjh January, 1907, and also apparently with 
the principle of the ruling of the Full Bench in Shea Ndram 
V. Hira (1). 

In the case Muhammad Yusuf Ali Khan v. Dal Kuar, 
(2) the pre-emptor was the daughter of a Hindu widow, in 
whose favour tho widow had relinquished her own life- estate, 
the sale to pre-empt which the suit had been brought having 
taken place during the widow^s tenure. 

In Kaunsilla Kunwar v. Gopal Prasad (3) the widow of a 
Hindu who had succeeded to her husband^s estate subsequently 
to the sale which was the bone of contention in that suit. In 
the Full Bench case of Sheo Narainy. Eira (1) the person who 
sought to pre-empt waa one who, ^himself a stranger to the co- 
parcenary body at the date of sale, had subsequently become a 
member thereof by purchasing a share from a co-sharer. 

It will thus be seen that the circumstances of the three suits 
were not alike, though those of the first and the last were similar 
to this extent that there had been a voluntary transfer inter 
vivos in each. In Muhammad Yusuf Ali Khan v. Dal Kuar 
(2) the Full Bench case was considered but distinguished. In 
Kaunsilla Kunwar v. Qopal Prasad ^3) the decision reported in 
20 All, 148, was considered, but no mention of the Full Bench 
ruling is to be found in the judgment. In the latter we find 
thq following expression of opinion: — ^^The right of pre- 
em|>tiorf is a right which is incident to or arises out of the 
ownership of land and it seems to us that the persons for the 
time being entitled to the land 'to which the right is incident 
.may exercise the right so long as it is not barred by limitation 
or by conduct or circumstances which would render it inequit- 
able on their part to enforce the right. We think that so long 
as the right is not barred by limitation or by any matter 
which would render it inequitable to enforce |t, the owner of 
the property in respect of which the right to pre-empt exists 
can maintain a suit for pre-emption, notwithstanding that he 
was not the owner at the date on which the cause of action 

(1) (1885) I. L. E., 7 All., 635. (2) (1897) I, L. E., 20 All, 148, ' 

ifi) (1906) Ic E., 28 All., 424, 
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accrued/^ On fclie oilier hand, in the Full Beiicli ruling iti 
Shj'U In X ifinij ( 1 ) Mahmoob, J. after stating that iha^_ 
Muhaiumadau law oiiist be applied, by analogy, in '"cases 
where the right of pre-emption is ba*ecl on custom recorded ia 
added : — Under that law, wdien the owB,ersl'iip 
of the pre-emptive tenement is transferred or devolves by act 
of parties or by operation of law, the transfer or devolution 
passes the right of pre-emption to the person in whose favour 
the transfer or devolution takes place, but the rule is essentially 
subject to the proviso that such person cannot enforce pre-emption 
in respect of any sale which took place before such transfer or 
devolution. This rule must also apply to the present case. 

The reason why, although the right of pre-emption runs with 
the land; the plaintiff in this case cannot be allowed to 
enforce it, is that to rule otherwise would in effect be to allow a 
stranger to oust one who was not a stranger at the time of 
the sale. Mahmood, J.; then goes on to point out that in the 
case then before him, to allow the plaintiff, the second vendee, to 

pre-empt would lead to an absurdity and certain inconveniences. ' 

If in the case of Kaws%lla Kunwar v. Qopat Prasad, it was in- 
tended to lay down the broad rule, tliat every transfer of a co- 
sharer’s share, even a sale to a stranger, passes with it a right to 
pre-empt, in tiie case of a share which lias previously been trans- • 
ferred to another stranger by another co-siiarer, then I cannot 
agree. The^object of pre-emption is to prevent the introduction 
of a stranger into the co-parcenary body. If a co-shafer trans- 
fers his shared to a stranger, then he is doing the very wrong to 
prevent which the right exists, and I can see no equity in grant- • 
ing to this second stranger the right to pre-empt, in the case of 
another stranger who had entered the co-pareenary before he 
did. In this case the rule of Muhammadan law is consistent 
with justice, equity and good eouvscience. But I do not think 
that the learned Chief Justice intended to lay down any such 
broad rule. The ease before him was one in which property had 
passed by operation of law and not by a transfer inter vivos ; 
and the decision is an authority simply for what it decided, 
that in such a case the heir who inherits has a right to pre-empt 
Al) (1885) L L. B., 7 All., 685* 
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eiisfoni is not. always^ a right which is ineidenfc to or arises oufe of 

tl’e owTinrshiii of liind. In many eases the custom gives lino right 
to a Wood relation indojtendently of the question !is to whether ^ 
ho is a oo-slmvcr or not. In every case one must look -to the » 
special circumstances thereof and decide it with the aid of tlio # 
principles of justice and equity. In the present* case, which is 
based on custom and nob Muhammadan law, there is nothing 
inequitable in allowing Ali Ahmad to enforce the right whidi 
accrued to his grandfather. He has entered the co-parcenary 
body and has an indefeasible right to his share. Ho is not a 
stranger in the sense in which the ordinary co-sharer in a village 
understands the word. By allowing him to pre-empt, the court • 
is nob doing injustice to anybody. No suit for pre-emption can 
lie against him in respect to the share inherited by him. I there- 
fore hold that he has a right to maintain the present suit. The 
next point is that if Ali Ahmad has no right to maintain the 
present suit, Ins Wajid Ali forfeited his right to do so, hy reason 
of his having joined the former with himself in the suit? 'Iho 
decision of this point depends on the definition of the .wpjitl*-- 
stranger ” to be applied. Attention has been called to several 
rulings in which the w'ord, ^‘^strangor ” has been defined as one 
who has not a right to pre-empt. Tins is the definition of the 
word according to Muhammadan Law ; vide Fida Ali v. Mm- • 
zaffar Ali (1). 

la Shawani Prasad V. Diimru (2) the plaintiiF who had .a 
preferential right to pre-empt joined with himself two* persons 
who had nob such a preferential right, and his suit w*as rejected 
on the ground that he bad joined with himself “ strangers. ” • 

The rule therein laid down by Mahmood J., is that a person can- 
not claim a right which ho has himself violated nor can he be 
allowed to complain of an injury in which he has himself acqui- 
esced. In BImpal Singh Y. Mohan Singh (B) thewvord “ stran- 
ger ” was defined as a person who has not a right of pre-emption, 
reference being made to the ease of Fid/a Al\ v. Muzaffar 
Ali, noted above. But in this case the stranger was a true 
‘J stranger,” he not having a share in the mahal. The present 

(1) (1882) I. L. E., 6 All., 65. (2) (1882) I. L. B., 5 All., 197. 

(3) (1897) I. L. B., 19 All,, 324. 
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quesfclou wliioh is now before us was not before the court in that 
case. 

But in Ghotw v. Husain' Bahhsh (1) the circumstances were 
very similar to those which are now under consideration. The 
claim in that suit was actually based on Muhammadan law. 
Certain persons had an equal right with the plaintiff to pre-empt 
but haj not qualified themselves according to Muhammadan 
law, to enforce it. They were not strangers to the co-parcenary 
body, but had merely failed to comply with the technical rules of 
Muhammadan law relating to demand. It was held that the 
plaintiff had not forfeited his right because he had joined them 
with himself in his suit. The decisiou seems to me to be contrary 
to Muhammadan law. But the present case is not one based 
on Muhammadan law. AH Ahmad on the date of suit was a 
member of the co -parcenary body and had an indefeasible right to 
the share which he held. Wajid Ali is not attempting to intro- 
duce an outsider by joining Ali Ahmad with himself. He is not 
committing the wrong which he himself is seeking to prevent. 
Again applying the principles of equity, justice and good con- 
soienge, I can see no reason why his suit should be defeated merely 
because Ali Ahmad has no right to pre-empt. In cases where 
tlie right to pre-empt is based on custom, by a stranger is 
understood one who has no share in the mahal concerned. For 
the purposes of this appeal it is assumed that Ali Ahmad^s grand- 
father (his predecessor in title) had a right to pre-empt as against 
the vendree. Ali Ahmad has taken his place in the co-parcenary 
body. He cannot, I think, be held to be a stranger to that body 
merely because his grandfather^s right to pre-empt in the present 
case has not come down to him. The case is one in which the defi- 
nition of Muhammadan law should not be applied as it is not in 
the circamstanoes conustent with the principles of equity, justice 
and good conscience. I would therefore hold that Wajid AlBs 
suit cannot be defeated merely because he has joined Ali Ahmad 
with him in this suit. I would therefore admit this appeal and 
set aside the decree of the lower court. 

By THE Court. — In accordance with the judgment of the 
majority of the Bench the appeal is allowed, the decree of the 
(I) Weekly Notes, 1893, p. 25, 
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court below is Mb •»«!<> •"<> tto «» i« remaBdri to « oourt 
under tlio prouUiono of onlor 41 , rule 23 of the Codo of C.v.1 1 ro-e. 
ocduro, with alroctioBS to readmit it under it. oripnal number m 

the register and dispose of it aceording to law, Costa here and, 
hitherto will follow the event. ,„„w. dsavaed. . 






